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DIREGTORT  OF  THE  JUDICIARY  DEPARTMENT 
OF  TBE  STATE  OF  ILLINOIS. 

OOBBEOTBD  TO  APBIL  10^  1916. 


The  Judiciary  dei>artment  of  the  State  of  Illinois  la  eompoaed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courta;  (3)  Circuit  Courts; 
(4)  Courta  of  Cook  County;  (6)  City  Courta;  (6)  Municipal  Court 
of  Chicago;  (7)  County  and  Probate  Courts. 

(1)  THE  SUPEEME  COUBT. 


The  Supreme  Court  oonslsts  of  seyen  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seyen  districts  Into  whldi  the 
SUte  Is  dlYlded. 

Formerly  the  State  was  divided  Into  three  grand  divisions.  South- 
em,  Central  and  Northern,  In  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  In  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTSB. 

BA3KUEL  P.  iBwiir « . . » Bloomlngton. 

JUSTICES. 

Fint  Dtotrfct— Albsbt  Watson Mt  Vernon. 

Second  District — ^William  M.  Fabiceb Vandalia. 

Third  District — ^Fbavk  K.  Dunn Charleston. 

Fourth  District — Gsobgb  A.  Cookb Aledo. 

Fifth  District — Chables  C.  Cbaio Galesburg. 

Sixth  District^ J  AMES  H.  Cabtwbight Oregon. 

Seventh  District— Obsiv  N.  Cabteb Chicago. 

The  Chief  Justice  Is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  Is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  In  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
Is  the  present  Chief  Justice. 

dXBK. 

Chables  W.  Vail,  Chicago. 

LIBRARIAN. 

Balph  H.  Wilkin,  Springfield. 
(Hi) 


iv  AppwtiTiATB  Coubts  of  Ilukoigl 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  derk 
is  elected  in  each  district 

BKPOBTEBS. 

Reported  by  the  publishers'  editorial  staff. 


FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clkbk — ^James  S.  Mclnemey,  Ashland  Block,  Chicago. 

Bdwabd  O.  Bbown,  Presiding  Justice,  Ashland  Block,  Chicago. 

Wm.  H.  MoSubelt,  Justice,  Ashland  Block,  Chicago. 

FBA.NK  Bakib,  Justice,  Ashland  Block,  Chicago. 
BRANCH  B.* 
Albibt  0.  Babnbs,  Presiding  Justice,  Ashland  Block,  Chicaga 
Mabtin  Bl  Gridibt,  Justice,  Ashland  Block,  Chiciago. 
Fbdebiok  a.  Smith,  Justice,  Ashland  Block,  Chicago. 

BRANCH  C.** 
Jambs  S.  Baums,  Presiding  Justice,  Galena. 
Wabbbk  W.  mmoAN,  Justice,  Marion. 
Bmebt  a  Gbavbs,  Justice,  Geneseo. 


BRANCH  D.** 
Joseph  H.  Frron,  Presiding  Justice,  Ashland  Block,  Chicago. 
KiCKHAM  SoANLAN,  Justico,  Ashlaud  Block,  Chicago. 
Huoo  Pam,  Justice,  Ashland  Block,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Do- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  In 

April  and  October. 
Clbbk — Christopher  C.  Dufty,  Ottawa. 

Dobbancb  Dibell,  Presiding  Justice,  Joliet 
DuANB  J.  Cabnxs,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 
THIRD  DISTRICT. 
Coihposed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign.  Christian,  Clark,  Coles,  Cumberland,  DeWltt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,   Mason,   McDonough,  McLean  Menard,   Montgomery, 
Morgan,    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler,    Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clebk — George  L.  Tipton,  Springfield. 

Gbobgb  W.  Thompson,  Presiding  Justice,  Galesburg. 
Edgab  Bldbbdoe,  Justice,  Ottawa. 
Whxiam  B.  Soholfield,  Justice,  Marshall 

•Thii  court  iB  a  branch  of  the  Appellate  Court  of  the  first  district,  and  !■ 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  aasifned  by  the  Su- 
preme Court  under  the  provisions  of  the  act  of  the  General  Aasembly,  ap- 
proved June  1,  1887.     Hurd*s  Statutes,  1897,   B08,  Laws  of  1897,  188,  J.  A  ▲• 

••  BatabUrtMd  on4«r  aot  of  Jtine  8.  1911,  J.  *  A.  |  t888. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Qallatin,  Hamil- 
ton,  Hardin,   Jackson,   Jasper,   Jefferson,   Johnson,   Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
GLxaK— Charles  C.  Johnson,  Mount  Vernon. 

Jakes  C.  McBside,  Presiding  Justice,  Tayloryllle, 
Habbt  HiGBEB,  Justice,  Plttsfield. 
Thomas  M.  Habbxb,  Justice,  Lincoln. 


(3)  CIECUIT  COURTS. 

Bxdusiye  of  Cook  county,  the  State  of  Illinois  Is  divided  Into 
seventeen  Judicial  circuits,  as  follows:* 

mST  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrisburg. 

Wabbkn  W.  DimcAN,  Marion. 

WuuAiff  N.  BuHiBB,  Cairo. 

SBOOND  dBOnXT. 

The  counties  of  Hardin,   Gallatin,  White,   Hamilton,  Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:    BirocH  B.  Newlin,  Robinson. 

William  H.  Gbeen,  Mt  Vernon. 
Jaoob  R.  Cbxighton,  Fairfield. 

THIBD  OIBCUIT. 

The  counties  of  Randolph,   Mtonroe,  St  Clair,   Madison,  Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbbutbb,  Nashvilla 

Oeobge  a.  Cbow,  Bast  St  Louis. 
WnjjAM  B.  Hadlst,  CoUinsrille, 

F0T7BTH  OIBOUIT. 

The  counties  of  Clinton,  Marlon,  Clay,  Fayette,  Bffingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:    Aiaebt  M.  Rose,  LoulsTiUe. 

James  C.  MoBbide,  TaylonriUa 
Thomas  M.  Jstt,  Hillsboro. 

fifth  ciBCurr. 
The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    Whxiam  B.  Scholfibld,  Marshall. 
E.  R.  E.  KiMBBouGH,  Danville. 
MoBTON  W.  Thompson,  Danville. 

'  •  lAWS    1897,  188,  J.  *  A.  I  SOTO.  _— 
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SIXTH    GIBOUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt 
Judges:    William  Q.  Cockrilv,  Sullivan. 

Wm.  K.  WHrrrnxD,  Decatur. 

Fbanklin  H.  Boggs,  Urbana. 

SBVENTH   dSOUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    James  A.  Cbeiohton,  Springfield. 
Frank  W.  Bubton,  CarUnylll& 
NoBMAN  U  Jones,  Carrollton. 

EIGHTH    dBuuiT. 

The  counties  of  Adams,  Schuyler,  Mason,  Cass,  Brown,  Pike, 
Calhoun  and  Menard. 
Judges:    Habbt  Higbeb,  Plttsfleld. 
Albert  Akebs,  Qulncy. 
Gut  R.  Williams,  Havana. 

ninth  CIBOUiT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    Geoboe  W.  Thompson,  Galesburg. 

Haebt  M.  Waggonbb,  Macomb. 

Robert  J.  Gbier,  Monmouth. 

TENTH  CIRCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  Tazewell. 
Judges:    John  M.  Niehaus,  Peoria 

Theodore  N.  Green,  Pekln. 

Nicholas  E.  Worthington,  Peoria. 

eleventh  CIHOUIT. 

The  counties  of  MicLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Colostin  D.  Myers,  Bloomlngton. 

George  W.  Patton,  Pontlac. 

Thomas  M.  Harris,   Lincoln. 

twelfth  circuit. 
The  counties  of  Will,  Kankakee  and  Iroquois. 
Judges:    Dorrance  Dibell,  JoUet 

Arthur  W.  Deselm,  Kankakee. 

Frank  L.  Hooper,  Watseka. 

thirteenth  circuit. 
The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C.  Stough,  Morris. 

Joe  a.  Davis,  Princeton. 

Edgar  Eidredge,  Ottawa. 
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FOTTBTECNTH   CISuuiT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:    Robert  W.  Qlh stead,  Rock  Island. 

Fraitk  D.  Ramsay,  Morrison. 

Emxbt  C.  Obatbs,  Geneseo. 

FIFTEENTH    CIBCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lea 
Judges:    Richabd  S.  Farband,  Dixon. 

James  S.  Baume,  Galena. 

OsoAB  E.  Heard,  Freeport 

SIXTEENTH  CIBCUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judges:    Cunton  F.  Ibwin,  Elgin. 

DuANE  J.  Cabnes,  Sycamore. 

Mazzini  Slusseb,  Downers  Oroya 

SEVENTEENTH   CIBCUIT. 

The  counties  of  Winnebago,  Boone,  McHeniy  and  Laka 
Judges:    Abthub  H.  Fbost,  Rockford. 

Chables  H.  Donnelly,  Woodstock. 

Claibb  C.   Bdwabds,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  Judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasi-criminal  cases  only,  and  the  Judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court 

CRIMINAL  COURT. 
CiSBX— SYank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clebk— John  W.  Rainet,  County  Building,  Chicago. 

judqbb. 

Edwabd  O.  Bbown,  John  Gibbons, 

Richabd  S.  Tuthhx,  Adelob  J.  Petit, 

Jesse  A.  Baldwin,  Lockwood  Honobv, 

Fbank  Bakeb,  George  Kebsten, 

KiCKHAM  SCANLAN,  JOHN  P.  McGoOBTT, 

Thomas  G.  Windes,  Fbedebick  A.  Smith, 

MBBBrrr  W.  Pincknet,  Chablbs  M.  Walkeb. 
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SUPERIOR  COURT. 
Glkbk — ^RicHABD  J.  MoG&ATH,  Ck)unt7  Building,  Chicago. 

JXJDQMB. 

William  H.  MoStjhelt,  Mabcub  A.  Kavanaqh, 

Jqhn  M.  O'Connor,  Joseph  H.  Fitch, 

Thbodobe  Bbentano,  Hbnbt  V.  Fbeeman, 

RiCHABD  E.  BUBKB,  AlBEBT  C.  BABNBS, 

Thomas  C.  Clabk,  Hugo  Pam, 

WuxiAM  Fenimobe  Coopeb,  M.  L.  McKinlbt, 

William  E.  Dkveb,  Clabencb  N.  Goodwin, 

Mabtin  M.  Gbidlsy,  Chables  M.  Foell, 

Chablbs  a.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  i  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  In  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  ft  A.  t  3289. 

THE  CITY  COURT  OF  ALTON. 
James  E.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd  M.  Mangan,  Judge.  W.  C.  Flannigan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  MoBAN,  Judge.  Ebnest  Hipslet,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albebt  D.  Rodenbebg,  Judge.  Gut  C.  Livesat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chables  A.  Quaokenbush,  Judge.        Coba  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibois,  Clerk. 

THE  CITY  COURT  OF  DE  KALB. 
John  A.  Dowdall,  Judge.  John  0.  Kiluan,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Po^b,  Judge.  Habbt  Babbett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robebt  H.  Flannigan, 
W.  M.  Vanmcvbnteb,         Judges.  William  J.  Veach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Fbank  B.  Shopen,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
Bl  R.  Sullivan,  Judge.  Jaok  Mellon,  Clerk. 
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THE  city  court  OF  HARRISBURG. 
Wx.  H.  Pabish,  JiL,  Judga  Homes  Wadb»  Clerk. 

THE  CITY  COURT  OP  HBRRIN. 
RoBKBT  T.  Cook,  Judge.  Wm.  R.  Kex,  Clerk. 

THE  CITY  COURT  OF  KEWANEB. 
H.  Stebuno  Pomsbot,  Judge.  Chables  L.  Rowlbt,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Mai»x)x,  Judge.  Laurstta  Salzmak,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JosiB  WssTTAix,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  Fottkb,  Judge.  Gbo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lttle,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
O.  O.  DncTZ,  Judge.  Geo.  A.  Schbadeb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFT,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY.    . 
WnuAM  Hawthobne,  Judge.  Wiluam  H.  Bubnbll,  Clerk. 

THE  CITY  COURT  OF   STERLING. 
Cabl  B.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  y.  Barnes,  Judge.  O.  L.  Spbbcheb,  Clerk. 

(6)    MUNICIPAL  COURT  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905   (L.  1905,  p.  168),  J.  ft  A. 
t1  3313  et  8eq, 

Fbajtk  p.  DAinsoB,  Clerk. 

oriet  justice, 
Habbt  Olson. 

associate  judges. 

Habbt  M.  Fisbeb  Hugh  J.  Keabns         John  J.  Roonet 

Edwabd  T.  Wade  Joseph  S.  LaBut       Samuel  H.  Tbude 

John  K.  Phindiville  John  R.  Newcomeb   Joseph  E.  Rtan 

Joseph  P.  Raffebtt  John  R.  Cavkrly      Edmund  K.  Jabecki 

John  Coubtnet  Chas.  A.  Williams   Chables  N.  Goodnow 

John  J.  Sullivan  Jacob  H.  Hopkins     Patrick  B.  Flanagan 

John  A.  Mahonbt  Harby  P.  Dolan        Dennis  W.  Suluvan 

Wiluam  N.  Gemmill  Joseph  Sabatii  Shebidan  E.  Fbt 

Fbank  H.  Gbaham  James  C.  Mabtin       John  Stelk 

Datid  Suluyan  Abnold  Heap  Joseph  Z.  Uhlib. 


County  and  Pbobatb  Coubts. 


(7)  COUNTY  AND  PEOBATE  COUBTS. 


In  the  counties  of  Cook,  Kane,  LaSalle,  Madison,  Peoria,  Rode 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probata  (Laws  1881,  72),  J.  4k 
A.  1  3269. 

JXTDQES.  COUNTIES.  COUNTT  8BATB. 

Ltman  McCabl ^dams Quincy. 

MiLBS  F.  Gilbert Alexander Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone BeMdere. 

WiLLABD  T.  Bakeb .Browu Mt  Sterling. 

James  R.  Pbighabd Bureau J^inceton. 

John  Day,  Jb .Calhoun Hardin. 

Abthub  J.  Gray .Carroll Mt  Carroll. 

Chables  M.  Mabtin Cass Virginia. 

Roy  C.  Fbebman .Champaign Urbana. 

Chabues  a.  Pbateb .Christian Taylorville. 

A.  L.  RurrNEB .Clark Marshall. 

John  L.  Boylbb Clay Xouisville. 

Jahbs  Allen Clinton Carlyle. 

John  P.  Habbah Coles .Charleston. 

Thomas  F.  Scully Cook Chicago. 

Henby  Hobneb,  Pra  J .Cook Chicago. 

DuANE  Gaines Crawford Robinson. 

Stephen  B.  Rabiden .Cumberland Toledo. 

WnuAM  L.  Pond DeKalb Sycamore. 

FBED  C.  Hnx DeWitt .Clinton. 

D.  H.  Wamsley Douglas Tuscola. 

S.  J.  Rathjb DuPage Wheaton. 

Daniel  V.  Dayton Edgar Paris. 

PSTEB  C.  Waltebs Edwards Albion. 

Babney  Ovebbeck Effingham Effingham. 

FkED  C.  Meyebs Fayette Vandalia. 

M.  L.  McQijiston Ford Paxton. 

Nealy  I.  Glenn Franklin .'. . .  Benton. 

Hobebt  S.  Boyd Fulton Lewistown. 

Oboboe  L.  Houston Gallatin Shawneetown. 

Thomas  Henshaw .Greene CarroUton. 

Oboboe  Bedfobd X^rundy 3iorris. 

J.  S.  Sneed Hamilton McLeansboro. 

E.  W.  Dunham Hancock .Carthage. 

Henby  M.  Windebs Hardin Elizabethtown. 

RuFUS  F.  Robinson Henderson .Oquawka. 

Lbonabd  B.  Telleen Henry .Cambridga 

John  H.  Gillan Iroquois Watseka. 

Willabd  F.  Ellis Jackson Murphysboro. 

Habby  C.  Davidson Jasper Newton. 

Andbew  D.  Webb Jefferson Mt  Vernon. 

Habby  W.  Pogue Jersey Jerseyville. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  Hight Johnson Vienna. 

8.  N.  Hooveb iCane Geneva. 

John  H.  Williams,  Pro.  J. . .  Kane Geneva. 

Jay  H.  MEBBUJi Kankakee Kankakee. 

Clabenge  S.  Williams Kendall Galesburg. 

R.  C.  Rice Knox .YorkvlUe. 

Pebby  L.  Pebsonb Lake Waukegan. 

Hbnby  Mayo La  Salle .Ottawa. 


GouNTT  Aim  Pbobatb  Coubts. 


JUD0S8.  COUNTIBB.  OOUHTT  BKATS. 

AI.BEBT  T.  LiABDiir,  Pro.  J.  • . .  Xa  Salle XXtawa. 

Ono  W.  LoNONECKXB Liawrence JLawrenceyille. 

John  B.  Cbabtbeb Lee Dixon. 

B.  R.  Thompson Xilyingston Pontlac 

Chaelvs  J.  GEHI.BAGH Logan Xdncoln. 

John  H.  McCot Macon Decatur. 

Andbew  J.  DuGOAN Macoupin .Carlin villa. 

H.  B.  Eaton Madison Edwardsrille. 

Joseph  P.  Stbeubxb,  Pra  J.. . Madison BdwardsriUe. 

WnxiAM  G.  Wn.80N Jifarion Salem. 

Daniel  H.  Gkbqo Marshall Lacon. 

Jambs  A.  MoGomas Mason Jiavana. 

L4ANNE8  P.  Oaxss 3Cassac Metropolis. 

Chables  I.  Imbs McDonough JCaoomb. 

Dayh)  T.  SMnjET JifcHenry Woodstock. 

James  G.  Rubt McLean Bloomington. 

Jbssb  M.  On Menard Petersburg. 

F.  L.  Ghubch Mercer Aledo. 

Henbt  Schnbideb Monroe .Waterloo. 

T.  J.  MoDavid Montgomery Hillsboro. 

Wm.  E.  Thomson Morgsji JacksonyiUa 

John  T.  Gbideb Moultrie Bulliyan. 

Fbank  E.  Rebd Ogle Oregon. 

Clyde  E.  Stone Peoria Peoria. 

Waltbb  a.  Clinoh,  Pra  J.. .  Peoria Peoria. 

Loins  R.  Kellt Perry Pinckneyrlllflt. 

Wm.  a.  Doss Piatt Monticella 

Paul  F.  Gbote Pike Pittsflold. 

Benj.  F.  Andebson Pope Golconda. 

Fbbd  Hood J^laski Hound  City. 

IBVINO  E.  Bboaddub Putnam Hennepin. 

Wm.  BC.  Sohuwebk Randolph jCheeter. 

Rob't  B.  Witches Ulchland Olney. 

Nels  a.  Labson Rock  Island Rock  Island. 

Benj.  S.  Beli^  Pro.  J Rock  Island Rock  Island. 

Chab.  D.  Stilwbll Saline JIarrisburg. 

John  B.  Weavbb Sangamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sangamon Springfield. 

John  C.  Wobk Schuyler Rushrille. 

F.  0.  Funk Scott .Winchester. 

A.  J.  Steidlbt Shelby ShelbyyiUe. 

Fbank  Thomas Stark Toulon. 

Joseph  B.  Mxssiok St  Clair fieUevilla 

Fbank  Pebbin,  Pro.  J St  Clair Bellevilla 

RoscoE  J.  Cabnahan Stephenson Freeport 

James  M.  Rahn Tazewell Pekin. 

Monbob  C.  Cbawiobd Union Jonesbora 

Lawbbnce  T.  Allen Vermilion Danville. 

W.  J.  Bookwalteb,  Pro.  J. . .  Vermilion Danville. 

W.  S.  WnxHiTB Wabash Mt  CarmeL 

L.  B.  MuBPHT Washington Monmouth. 

W.  P.  Gbeen Wayne Nashville. 

J.  V.  Heidingbb .White Fairfield. 

J.  M.  Bnbiooit Whiteside Carmi. 

Wm.  a.  Blodgbtt Will Jiforrison. 

Geob(b  J.  Cowing Will Joliet 

John  B.  Ftthian,  Pro.  J. ...  .Williamson Joliet 

W.  F.  Slatbb Winnebago Marlon. 

Louis  M.  Reokhow .Warren Rockford. 

Abthub  C.  Fobt..***., .Woodford JSureka. 


APPELLATE  COTJET  CASES  PASSED  ON  BY 
THE  SUPEEME  COUET. 

As  reviewed  by  the  Supreme  Court,  showing  the  result  of  such 
review,  whether  affirmed,  modified,  dismissed  or  reversed,  with 
references  to  the  reports  where  such  cases  may  be  found.  Table 
also  shows  cases  in  which  certiorari  has  been  applied  tor  and  denied, 
thus  rendering  the  decision  of  the  Appellate  Court  final.  (See  Sec 
121  PracUce  Act,  J.  ft  A.  f  8658.) 

A. 
Abbott  V,  Anderson 184  HI.  App.  598 

Affirmed,  265  111.  285. 

Agnew  ads.  City  of  Chicago 182  HI.  App,  499 

Reversed,  264  UL  288. 

Alcock  V.  Alcock 189  HI.  App.  153 

Affirmed,  267  111.  422. 

Alexander  ads.  Jeffries 188  HI.  App.  310 

Affirmed,  266  lU.  49. 

Aluminran  Ore  Co.  ads.  Clay 186  111.  App.  506 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

American  Art  Works  v.  Chicago  Pic- 
ture Frame  Works 184  HI.  App.  502 

Affirmed,  264  111.  610. 

American  Woolen  Co.  v.  Lesher 187  HI.  App.  259 

Affirmed,  267  lU.  11. 

Anderson  ads,  Abbott 184  HI.  App.  598 

Affirmed,  265  111.  285. 

Anderson  ads.  People 188  HI.  App.  550 

Reversed  and  remanded,  267  IlL  76. 

Anderson  ads.  Eohmer 189  HI.  App.  274 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Annen  v.  W.  F.  McLaughlin  &  Co. .  .189  HI.  App.  261 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Arrowsmith  v.  Old  Colony  Life  Lis. 
Co 190  HI.  App,  460 

Certiorari  dismissed  for  want  of  Jurisdiction. 

Arthur  v.  Doyle 187  HI.  App.  269 

Certiorari  denied  by  Supreme  C!ourt  (making  opinion  final). 

(xU) 
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Associated  Press,  The,  ads.  The  News 
Publishing  Co 190  lU.  App.    77 

Certiorari  dismlBied  on  motion  of  petitioner. 

Assnreds'  National  Mutual  Fire  Ins. 
Co.  ads.  Miller 184  lU.  App.  271 

Attrmed,  264  lU.  880. 

Atkins  &  Co.,  E.  C.  v.  J.  Gt.  Kirk 
&  Co 187  111.  App.  310 

Oertiorari  denied  by  Supreme  Court  (making  opinion  final). 
Austerlade  v.  Chicago  City  Ey.  Co. . .  190  111.  App.    92 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Austin  State  Bank  ads.  Sullivan. .  .190  111.  App.  171 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

B. 
Babcock  v.  Parwell 189  HI.  App.  279 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Saldino  et  al.  ads.  Garvy 189  111.  App.  466 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bank  of  Montreal  v.  Griffin .190  111.  App.  221 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Barnes  v.  Bamett 188  111.  App.    32 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bamett  ads.  Barnes 188  HI.  App.    32 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bauwens  et  al.  v.  Goethals 187  111.  App.  563 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bidwell  ads.  Gilmore 191  111,  App.  152 

Certiorari  dismissed,  no  jurisdiction. 

Board  of  Local  Improvements  ads. 
Price 187  m.  App.  629 

Affirmed,  266  Ul.  299. 

Boston  store  of  Chicago  ads.  Hart- 
nett  185  HI.  App.  332 

Afllrmed,  265  lU.  331. 

Bradford  ads.  Dinneen 190  HI.  App.  289 

Afllrmed,  267  111.  486. 

Braggio  ads.  City  of  Chicago 187  HI.  App.  166 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Breen  ft  Kennedy  ads.  Continental 

&  Commercial   Trust   &   Savings 

Bank 188  lU.  App.  467 

Certtorarl  denied  by  Supreme  Court  (making  opinion  final). 


ziv  AppktiTiAtb  Coxtbts  of  Illinois. 

Brotherhood  of  Eailroad  Trainmen 

ads.  Convey 190  LI.  App.  479 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Brown  Hoisting  Machinery  Co.  ads. 
Forster 185  111.  App.  528 

Affirmed,  266  111.  287. 

Brun  V.  Chicago  City  By.  Co 183  111.  App.  129 

Reversed  and  remanded,  267  III.  353. 

Brya  v.  Thomas 186  El.  App.  281 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Bryan  ads.  State  Bank  of  Eock  Is- 
land   186  m.  App.  207 

Affirmed,  268  111.  151. 

Bums    Lranber    Co.    John    E.    ads. 
TeaRue  187  HI.  App.  225 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Burr  V.  Tobey 182  111.  App.  228 

Reversed,  264  111.  230. 

c. 

Cable  Co.,  The,  ads.  Giachas 190  111.  App.  285 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Central  Investment  Co.  ads.  Melickl86  111.  App.    24 

Affirmed,  267  lU.  564. 

Cermak  et  al.  ads.  H.  S.  Eichardson 
Coal  Co 190  111.  App.  106 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chambers  v.  Chicago  City  Ey.  Co.  .189  111.  App.    63 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Cherry  v.  Chicago  Life  Insurance  Co. 
et  al 190  HI.  App.    70 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  &  Alton  E.  Co.  ads.  Fletcher  190  El.  App.  412 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Chicago  &  Alton  E.  Co.  ads.  McCoy  188  111.  App.  103 

Reversed  and  remanded,  268  111.  244. 

Chicago  &  Alton  E.  Co.  ads.  Wagner  180  HI.  App.  196 

Affirmed,  265  111.  245. 

Chicago  &  Northwestern  Ey.  Co.  ads. 
Mead 189  HL  App.  323 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  &  Western  Indiana  E.  Co. 
ads.  Patry 185  HL  App.  361 

Reversed  and  remanded,  265  IlL  SIO. 
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Chicago  &  Western  Indiana  Eailroad 
Co.  ads.  Wheeler 182  HI.  App.  194 

Affirmed,  267  111.  306. 

Chicago  City  By.  Co.  ads.  Austerlade  190  HI.  App.    92 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Brun. . .  .183  111.  App.   129 

ReverBed  and  remanded,  267  111.  353. 

Chicago  City  By  Co.  ads.  Chambers.  189  111.  App.    63 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Gleason.  .187  111.  App.  431 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Levy. . .  .187  111.  App.    64 

Certiorari  dismissed  for  want  of  JurlBdlction. 

Chicago   City   By.    Co.    ads.    Shew- 

bridge 188  HI.  App.  454 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  City  By.  Co.  ads.  Ullrich. .  .184  LI.  App.  538 

Reversed  and  remanded,  266  IlL  338. 

Chicago  Consolidated  Traction  Co. 
ads.  Jamecke 190  HI.  App.  179 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Form  Co.  et  al.  v.  Greenberg 
et  al 191  ni.  App.      8 

certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago,  Lake  Shore  &  South  Bend 

By.  Co.  ads.  Studer 186  El.  App.  110 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Life  Insurance  Co.  et  al.  ads. 

Cherry  190  HI.  App.  70 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Picture  Frame  Works  ads. 
American  Art  Works 184  HI.  App.  502 

Affirmed,  264  lU.  610. 

Chicago  Bys.  Co.  ads.  Belong 187  HI.  App.  432 

Certiorari  dismissed  by  agreement. 

Chicago  Bys.  Co.  ads.  Ellis 187  El.  App.  461 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago  Bys.  Co.  ads.  Kordick 187  111.  App.    74 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Chicago,  Bock  Island  &  Pacific  By. 

Co.  ads.  Devine 185  111.  App.  488 

Affirmed,  266  111.  248. 
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Chicago  Title  &  Trust  Co.  ads.  Dun- 
canson 188  HI.  App.  551 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 
Chicago  Title  &  Trust  Co.  v.  Frank- 
lin   187  ni.  App.  388 

Certiorari  denied  by  Supreme  Court  (making  opinfoa  final). 

Cigler  V.  Keinath 185  HI.  App.  353 

Reversed,  265  111.  144. 

Citizens  Tel.  Co.  ads.  People 186  HI.  App.  260 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Chicago  v.  Agnew 182  111.  App.  499 

Reversed,  264  lU.  288. 

City  of  Chicago  v.  Braggio 187  III.  App.  166 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

City  of  Chicago  ads.  Parker- Wash- 
ington Co 185  m.  App.  237 

Affirmed,  267  JLIL  136. 

Claney  ads.  Soden 185  HI.  App.  596 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Clark  V.  Fraternal  Tribunes  et  al 188  111.  App.  114 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Clark  ads.  People  ex  rel.  Dyer 187  111.  App.  613 

Affirmed,  268  IlL  156. 

Clark  ads.  Wright 187  HI.  App.  309 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Clay  V.  Aluminum  Ore  Co 186  LI.  App.  506 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Cockrum  v.  Keller 190  El.  App.  587 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Cole  ads.  Hansen 189  111.  App.    19 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Congregation    of    the    Eesurrection 

ads.  Winefield 189  HI.  App.  594 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Continental  &  Commercial  Trust  & 
Savings  Bank  v.  Breen  &  Kennedy.188  HI.  App.  467 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Convey  v.  Brotherhood  of  Railroad 

Trainmen 190  III.  App.  479 

Cerliiorari  denied  by  Supreme  Court  (making  opinion  final). 

Corning  &  Co.  ads.  Peoria  &  Pekin 

Union  By.  Co 186  111.  App.  237 

Affirmed,  266  HI.  615. 
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Coulter  v.  niinois  Central  Bailroad 
Co 184  HL  App,  208 

Afilrmea.  ZU  lU.  414. 

Cross   ads.   Oranite   City   National 
Bank 188  Dl.  App.  242 

Certiorari  denied  by  Sttpreme  Court  (nuftlng  opinion  final). 

Crotty  V.  Horn. 186  111.  App.    74 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Ommingham  ads.  Trego  ^t  al 188  Hi.  App.    70 

RevevBed  and  remanded,  M7  DL  867. 

Danvffle  Collieries  Coal  Co.  ads.  Wil- 
son  184  HI.  App.  180 

Afflnned,  264  Hi.  148. 

Darley  ads.  Hamilton 188  111.  App.  229 

Affirmed,  206  111.  542. 

Parley's  Estate,  In  re 188  HI.  App.  229 

Affirmed,  266  111.  542. 

Deakin  ads.  University  Clnb  of  Chi- 
cago   182  m.  App.  484 

Reyened  and  remanded,  265  111.  257. 

Dean  ▼.  Northern  Trust  Co 186  HI.  App.  189 

Reversed,  266  111.  205. 

Belong  V.  Chicago  Bys.  Co 187  Dl.  App.  432 

Certiorari  dismissed  by  agreement 

Delta  &  Pine  Land  Co.  v.  Sherwood.  187  HI.  App.  167 
Certiorari  denied  bjr  Supreme  Court  (making  opinion  final). 

Devine  v.  Chicago,  E.  I.  &  P.  By.  Co.  185  lU.  App.  488 

Affirmed,  266  Ul.  248. 

DeTine  v.  Grand  Trunk  Western  By. 

Co.  et  al 188  HI.  App.  612 

Certiorari  denied  liy  Supreme  Court  (making  opinion  final). 

Devine  v.  L.  Fish  Furniture  Co 189  111.  App.  136 

Cardorari  denied  hy  Supreme  Court  (making  oplnloai  final). 

Devine  v.  Northwestern  Elevated  B. 

Co 184  DL  App.    64 

Affirmed,  265  111.  641. 

Devine  v.  Sherman  Hotel  Co 189  HI.  App.  502 

Certiorari  denied  liy  Supreme  Court  (making  opinion  final). 

Devine  v.  Ward  Baking  Co 188  111.  App.  588 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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De  Wolf  V.  Springer 190  HI.  App.  116 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Dice  et  aJ.  v.  WaUace  et  al 190  lU.  App.  493 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Dickinson  v.  Eidgely 188  HI.  App.  252 

Aifirmed,  268  lU.  106. 

Dinneen  V.  Bradford 190  HI.  App.  289 

Affirmed,  267  lU.  486. 

Doyle  ads.  Arthur 187  111.  App.  269 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Duncanson  v.  Chicago  Title  &  Trust 
Co 188  ni.  App.  551 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 
Duntley  ads.  Miller 182  111.  App.  205 

Reversed  and  remanded,  264  IlL  268. 

Duntley  Mfg.  Co.  ads.  Eector 189  HI.  App.  562 

Certiorari  denied  by  JSupreme  Court  (making  opinion  final). 


E.  C.  Atkins  &  Co,  v.  J.  G.  Kirk  & 
Co 187  HI.  App.  310 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Ehman  ads.  Nartzik 191  HI.  App.    71 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Eisendrath  ads.  Hamilton 185  HI.  App.  502 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Electric  Coal  Co.  ads.  Marriage 188  HI.  App.  142 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

EUis  V.  Chicago  Eys.  Co 187  HI.  App.  461 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Ellsworth  et  al.  ads.  Heilbrunn  et  al.l90  Hi.  App.  388 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Elzy  ads.  Morrison 190  111.  App.  374 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Englert  v.  Kors 187  HI.  App.  467 

iCertiorari  denied  by  Supreme  Court  (making  opinion  final). 

Englert's  Petition,  In  re 187  HI.  App.  467 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Erickson  v.  Ward 185  HI.  App.  269 

Affirmed,  266  111.  259. 

Ericsson  Co.,  Henry  ads.  Schultz. .  .182  HI.  App.  487 

Affirmed,  264  111.  166. 
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Ernst  Tosetti  Brewing  Co.  ads.  Mit- 
chell   189  m.  App.  1«3 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Evan  L.  Reed  Mfg.  Co.  v.  Wurts. . .  .187  HI.  App.  378 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

P. 
Parwell  ads.  Babcock 189  111.  App.  279 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pay  Livery  Co.,  Owen  H.  ads.  Har- 
per   177  m.  App.  138 

Affirmed,  264  111.  459. 

Pederal  Life  Ins.  Co.  ads.  Weil. . .  .182  HI.  App.  322 

Affirmed,  264  111.  425. 

First  National  Bank  of  Lincoln  v. 
Starkey 190  HI.  App.  532 

Afllrmed,  268  IlL  22. 

Pish  Pumiture  Co.,  L.  ads.  Devine.189  HI.  App.  136 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pish  Furniture  Co.,  L.  ads.  Hunt.  .187  HI.  App.  326 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pitzgerald's  Estate,  In  re 185  HI.  App.  144 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pitzkee  v.  Hoeflin 187  HI.  App.  514 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pletcher  v.  Chicago  &  Alton  R.  Co..  .190  111.  App.  412 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Plodin  V.  W.  H.  Lutes  Co 191  HI.  App.  195 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pord  V.  Ford 189  HI.  App.  468 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Porrest  v.  Eoper  Pumiture  Co 187  HI.  App.  504 

Affirmed,  267  111.  331. 

Porster  v.  Brown  Hoisting  Machin- 
ery Co 185  HI.  App.  528 

Afllrmed,  266  III.  287. 

Pranklin  ads.  Chicago  Title  &  Trust 
Co 187  HI.  App.  388 

C^ertlorarl  denied  by  Supreme  Court  (making  opinion  final). 

Pratemal  Tribunes  et  al.  ads.  Clark.  188  HI.  App.  114 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Preilich  v,  Wener 188  111.  App.  577 

Affirmed*  26S  111.  68. 
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Preilich'B  Estate,  In  re 188  HL  App.  577 

Affirmed,  268  lU.  68. 

Frelinghuysen  ads.  Thompson 191  111.  App.  204 

Certiorari  dexUed  by  Supreme  Court  (making  opinion  final). 

G. 
Garvy  v.  Saldino  et  al 189  lU.  App.  466 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

General  Eoofing  Mfg.  Co.  ads.  McCon-  ' 

nell 187  HI.  App.    99 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

George  W.  Jackson,  Inc.,  et  al.  ads. 
McFarland 189  HI.  App.  453 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Giachas  v.  The  Cable  Co 190  111.  App.  285 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Gibson  v.  Wasson  Coal  Co 190  HI.  App.  599 

Certiorari  denied  by  Supreme  Ck>urt  (middng  opinion  final). 

Gilmore  v.  Bidwell 191  HI.  App,  152 

Certiorari  dismissed,  no  jurisdiction. 

Gleason  v.  Chicago  City  Ey.  Co. . .  .187  HI.  App.  431 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Goethals  ads.  Banwens  et  al 187  HI.  App.  563 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Graham  ads.  People 187  HI.  App.  599 

Afllrmed,  267  111.  426. 

Grand  Lodge  Independent  Western 
Star  Order  v.  Illinois  Surety  Co.  .189  HI.  App.  340 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Grand  Trunk  Western  Ey.  Co.  et  al. 
ads.  Devine 188  HI.  App.  612 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Granite  City  National  Bank  V.Cross.  188  HI.  App.  242 
Certiorari  denied  by  Supreme  CJourt  (making  opinion  final). 

Greenberg  et  al.  ads.  Chicago  Form 
Co.  et  al 191  HI.  App.      8 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Greene  v.  Schwing 187  HI.  App.  635 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

GrifiSn  ads.  Bank  of  Montreal 190  HI.  App.  221 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Griffith  ads.  Hess •  •  186  111.  App   609 

Certiorari  denied  by  Supreme  CJourt  (making  opinion  final). 
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H. 
Hakanson  v.  La  Salle  County  Coal 
Co 168  ni.  App.  147 

Revened  and  remanded,  265  111.  166. 

Halbert  v.  Louisville  &  Nashville  B. 

Co 186  ni.  App.  508 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hamilton  v.  Dariey 188  Dl.  App.  229 

Affirmed,  266  lU.  642. 

Hamilton  v.  Eisendrath 185  HI.  App.  502 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hamlin  ^s  Wizard  Oil  Co.  v.  XT.  S.  Ex- 

press  Co 184  HI.  App.  493 

Affirmed,  266  111.  166. 

Hamxnalle  v.  Lebensberger 187  HI.  App.  539 

Affirmed,  267  111.  602. 

Hansen  v.  Cole 189  HI.  App.    19 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Harmstrom  ads.  Sampson ..190  HI.  App.    12 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Harper  v.  Owen  H.  Fay  Livery  Co.  177  HI.  App.  138 

Affirmed,  264  III.  459. 

Hartman  Furniture  &  Carpet  Co.  ads. 

Baymond  Concrete  Pile  Co 187  HI.  App.  426 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hartnettv.  Boston  Store  of  Chicago.  185  HI.  App.  332 

Aflirmed,  265  IlL  831. 

Hayes  ads.  Byan! 190  HI.  App.  208 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Heilbrunn  et  al.  v.  Ellsworth  et  al. .  .190  HI.  App.  388 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Heinsen  ads.  Blinois  Improvement 
&  BaUast  Co 187  HI.  App.  443 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Henry  Ericsson  Co.  ads.  Schultz..  182  111.  App.  487 

Affirmed,  264  IlL  156. 

Hess  V.  Griffith 186  111.  App.  609 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Higgins  et  al.  ads.  McCormick 190  HI.  App.  241 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

HiU  V.  Hill 190  lU.  App.  541 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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HiU  Co.,  T.  E.  V.  United  States  Fi- 
deUty  &  Guaranty  Co 184  HI.  App.  528 

Afflrmed,  265  111.  534. 

Hobergads.  Eohrer 189  Dl.  App.  172 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hoeflin  ads.  Fitzkee 187  111.  App.  514 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

HoUister  v.  Sobra 171  111.  App.  616 

Afllrmed  in  part  and  reversed  in  part,  264  111.  535. 

Horn  ads.  Crotty 186  111.  App.    74 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

H.  S.  Eichardson  Coal  Co.  v.  Cer- 
mak  et  al'. 190  111.  App.  106 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Hnback  v.  Wabash  Eailroad  Co.  et 
al 188  HI.  App.  345 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Hnnt  V.  L.  Fish  Furniture  Co 187  111.  App.  326 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Button  V.  Porrovecchio 188  111.  App.    81 

Certiorari  denied  by  Supreme  Court  (m^ing  opinion  final). 

Hutton  V.  States  Accident  Ins..  Co.  .186  111.  App.  499 

Reversed  and  remanded,  267  111.  267. 


I. 

Illinois   Central   Eailroad   Co.    ads. 
Coulter  184  HL  App.  208 

Affirmed,  264  111.  414. 

Illinois  Improvement  &  Ballast  Co.  v. 

Heinsen 187  LI.  App.  443 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Illinois  Surety  Co.  ads.  Grand  Lodge 
Independent  Western  Star  Order.  189  111.  App.  340 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

In  re  Darley's  Estate 188  HI.  App.  229 

Affirmed,  266  lU.  642. 

In  re  Englert's  Petition 187  111.  App.  467 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

In  re  Fitzgerald's  Estate 185  111.  App.  144 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

In  re  Freilich's  Estate 188  HL  App,  577 

Affirmed*  268  lU.  58. 


Table  of  Cases  Reviewed.  xxiii 

In  re  King's  Estate 186  HI.  App.    24 

Affirmed,  267  lU.  664. 

In  re  Pridmore's  Estate 187  HI.  App.  301 

Certiorari  denied  Jby  Supreme  Court  (making  opinion  final). 

In  re  Purvechio's  Estate 188  El.  App.    81 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

In  re  Theren's  Estate 189  HI.  App.  314 

Afllrmed,  267  la  692. 
J. 

Jackson  et  al.,  George  W.,  Inc.  ads. 

McFarland    189  HI.  App.  453 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Jamecke    v.    Chicago    Consolidated 
Traction  Co 190  HI.  App.  179 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Jeffries  V.  Alexander 188  111.  App.  310 

Affirmed,  266  Hi.  49. 

Jenkins  v.  La  Salle  County  Carbon 
Coal  Co 182  HI.  App.    36 

Reversed,  264  III  238. 

J.  G.  Kirk  &  Co.  ads.  E.  C.  Atkins  & 
Co 187  HI.  App.  310 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
John   E.    Bums    Lumber    Co.    ads. 
Teague  187  HI.  App.  225 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

John    M.    Smyth    Co.    ads    Smyth- 
Wales  190  HI.  App.    66 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
Johnson  v.  Northern  Trust  Co 184  HI.  App.  549 

Affirmed,  265  IlL  263. 

Joseph  V.  Peoria  &  PeMn  Union  Ey. 
Co 183  HI.  App.    56 

Afilrmed,  265  111.    663. 

JnstiGe  V.  Stonecipher 188  HI.  App.  370 

Affirmed,  267  ID.  448. 

Keinath  ads.  Cigler 185  HI.  App.  353 

Reyensed,  266  HL  144. 

Keller  ads.  Cockmm 190  HI.  App.  587 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
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Kelling-Karel  Co.  ads,  Mt.  Vernon 

Nat.  Bank .189  Dl.  App.  375 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

King-Richardson  Co.  ads.  Manville 
et  al 182  111.  App.  224 

Reversed,  265  HL  148. 

King's  Estate,  In  re 186  111.  App.    24 

Affirmed,  267  ID.  664. 

Kirk  &  Co.,  J.  G.  ads.  E.  C.  Atkins 

&  Co 187  lU.  App.  310 

Certiorari  denied  by  Supreme  Court  (making  opinion  flnal). 

Knight^ads.  People 189  HI.  App.  449 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Kniseley  Bros.  ads.  Lindner 187  HI.  App.  444 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Knox  Engineering  Co.  v.  Bock  Island 
Sonthem  Ry.  Co 181  111.  App.  S50 

Affirmed,  264  IIL  198. 

Kordick  v.  Chicago  Rys.  Co 187  IIL  App,    74 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Kors  ads.  Englert .187  111.  App.  467 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

L. 

La  Salle  County  Carbon  Coal  Co. 

ads.  Hakanson 168  HI.  App.  147 

Reversed  and  remanded,  265  IIL  166. 

La  Salle  County  Carbon  Coal.  Co. 

ads.  Jenkins 182  HI.  App.    36 

Rereraed,  264  ni.  238. 

Latrobe  Steel  &  Coupler  Co.   ads. 

Selemin 189  HI.  App.  191 

Certiorari  dltmiised  by  agreement 

Laughlin  v.  Norton 187  HL  App.  257 

Reyersed  and  remanded,  with  diroettons,  267  111.  476. 

Lebensberger  ads.  Hamxnalle 187  HI.  App.  539 

Affirmed,  267  UL  902. 
Lee  ads.  People 185  HI.  App.  452 

Reversed,  266  111.  148. 

Lesh^r  ads.  American  Woolen  Co. .  .187  HI  App.  259 

Affirmed,  267  IIL  11. 

Levy  V.  Chicago  City  Ey.  Co 187  HL  App.    64 

Certiorari  diwnlBaed  for  want  of  juriadietloiL 


Table  op  Cases  Ebviewed.  xxv 

L.  Fish  Furniture  Co.  ads.  Devine.  .189  111.  App.  136 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

L.  Fish  Furniture  Co.  ads.  Hunt. . .  .187  111.  App.  326 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lindner  v.  Kniseley  Bros 187  III.  App.  444 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Little  ads.  Wing 184  111.  App.  261 

Reversed  and  remanded,  267  lU.  20. 

Louisville  &  Nashville  R.  Co.  ads. 
HaXbert 186  111.  App.  508 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Lutes  Co.,  W.  H.  ads.  Flodin 191  111.  App.  195 

(Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

Lyman  v.  Zearing 187  111.  App.  361 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

M. 

McConnell  v.  General  Roofing  Mfg. 
Co 187  111.  App.    99 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
McConnick  v.  Higgins  et  al 190  111.  App.  241 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

McCoy  V.  Chicago  &  Alton  R.  Co. . .  .188  111.  App.  103 

Reversed  and  remanded,  268  111.  244. 

MoDougall  ads.  Severy 190  111.  App.  193 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 

McFarland  v.  George  W.  Jackson, 
Inc.,  et  al 189  111.  App.  453 

Certiorari  denied  by  Supreme  Ckrart  (making  opinion  fijial). 

McLaughlin  &  Co.,  W.  F.  ads.  Annen.189  111.  App.  261 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Manufacturers    Mercantile    Co.    v. 
Monarch  Refrigerating  Co 187  HI.  App.  173 

Reyersed  and  remanded,  266  111.  684. 

Manville  et  al.  v.  King-Richardson 
Co 182  ni.  App.  224 

Reversed,  265  in.  148. 

Marriage  v.  Electric  Coal  Co 188  HI.  App.  142 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Mead  v.  Chicago  &  Northwestern  Ry. 
Co 189  111.  App.  323 

Certiorari  denied  by  Supreme  Ck>urt  (making  opinion  final). 
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Melick  V.  Central  Investment  Co 186  HI.  App.    24 

Affirmed,  267  111.  564. 

Melville  ads.  People 185  IlL  App.  214 

Reyereed,  265  HI.  176. 

Miller  v.  Assureds'  National  Mutual 

Fire  Ins.  Co 184  lU.  App.  271 

Affirmed,  264  IlL  380. 

MiUer  v.  Duntley 182  111.  App.  205 

Reversed  and  remanded,  264  111.  268. 

Mitchell  V.  Ernst  Tosetti  Brewing  Co.l89  lU.  App.  163 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Modem  Woodmen  of  America  ads. 
Wallace   188  lU.  App.  272 

Appeal  dismissed,  268  IlL  301. 

Monarch  Refrigerating  Co.  ads.  Man- 
ufacturers Mercantile  Co 187  111.  App.  173 

Reversed  and  remanded,  266  IlL  584. 

Moon  V.  Eoberts 186  111.  App.    15 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Morris  &  Co.  v.  Starkweather  &  Ship- 
ley, Inc 186  111.  App.    59 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Morrison  v.  Elzy 190  lU.  App.  374 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Morrison  ads.  Rieman 184  111.  App.    20 

Reversed  and  remanded,  264  IlL  279. 

Mt.  Vernon  Nat.  Bank  ads.  Kelling- 

Karel  Co 189  HI.  App.  375 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 


N. 
Nartzik  v.  Ehman 191  HI.  App.    71 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 
News  Publishing  Co.,  The,  v.  The  As- 
sociated Press 190  111.  App.    77 

Certiorari   dismissed   on   motion  of   petitioner. 

Nolte  V.  Nolte 190  lU.  App.  469 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 
Northern  Trust  Co.  ads.  Dean 186  111.  App,  139 

Reversed,  266  111.  205. 

Northern  Trust  Co.  ads.  Johnson. .  .184  111.  App.  549 

Affirmed,  265  lU.  263. 
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Northwestern  Elevated  B.  Co.  ads. 
Devine    184  111.  App.    64 

Affirmed,  265  lU.  641. 

Norton  ads.  Langhlin 187  HI.  App.  257 

Reyersed  and  remanded,  with  directions,  267  111.  476. 

Nowack  ads.  Schneider 189  111.  App.  463 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Nysewander  ads.  W.  G.  Wood  Co..  .187  HI.  App.  354 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

0. 

O'Brien  v.  O^Brien 185  HI.  App.  144 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Old  Colony  Life  Ins.  Co.  ads.  Arrow- 
smith  190  HI.  App.  460 

Certiorari  dismissed  for  want  of  Jurisdiction. 

Olsen  ads.  People 186  111.  App.    57 

Certiorari  dismissed  for  want  of  Jurisdiction. 

Otterson  et  al.  v.  State  Bank  of  Chi- 
cago   187  111.  App,  354 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Owen  H.  Fay  Livery  Co.  ads.  Harper.177  HI.  App.  138 

Affirmed,  264  111.  459. 
P. 

Parker-Washington   Co.  v.   City  of 
Chicago 185  111.  App.  237 

Affirmed,  267  111.  136. 

Partridge  ads.  Prickett 189  111.  App.  307 

(Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Patry  v.  Chicago  &  Western  Indiana 
E.  Co 185  HI.  App.  361 

Reversed  and  remanded,  265  111.  310. 
Peirce  ads.  Volunteers  of  America.  .187  HI.  App.  428 

Reversed  and  remanded,  with  directions,  267  111.  406. 

People  V.  Anderson 188  111.  App.  550 

Reversed  and  remanded,  267  111.  75. 

People  V.  Citizens  Tel.  Co 186  HI.  App.  260 

Certiorari  denied  by  Supreme  Ck)urt  (making  opinion  final). 

People  V.  Clark 187  HI.  App.  613 

Affirmed,  268  lU.  156. 

People  V.  Graham 187  HI.  App.  599 

Affirmed,  267  lU.  426. 
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People  V.  Knight 189  HI.  App.  449 

Certiorari  denied  by  Supreme  Ck>art  (making  opinion  final). 

People  V.  Lee 185  HI.  App.  452 

Reyersed,  266  DL  148. 

People  V.  MelviUe 185  111.  App.  214 

Reyersed,  266  111.  176. 

People  V.  Olsen 186  HI.  App.    57 

Certiorari  dismissed  for  want  of  Jurisdiction. 

People  V.  Wallace 185  111.  App.  213 

Reyersed,  266  111.  603. 

Peoria  &  Pekin  Union  By.  Co.  v. 
Coming  &  Co 186  HI.  App.  237 

Affirmed,  266  111.  616. 

Peoria  &  Pekin  Union  By.  Co.  ada. 
Joseph 183  HI.  App.    56 

Affirmed,  265  lU.  563. 

Porrovecchio   ads.  Hutton 188  111.  App.    81 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Price  V.  Board  of  Local  Improve* 
ments   187  HI.  App.  629 

Affirmed,  266  111.  299. 

Prickett  V.  Partridge 189  HI.  App.  307 

Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pridmore  et  al.  v.  Pridmore  et  al. .  .187  111.  App.  301 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Pridmore 's  Estate,  In  re 187  HI.  App.  301 
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Charles  H.  Mason,  Defendant  in  Error,  t.  Erik  L.  Krag 
and  A.  L.  Thompson,  PlaintiflTs  in  Error. 

een.  No.  19,207.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Ratfebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Affirmed.  Opinion  filed  December  81, 
1914. 

Statement  of  the  Case. 

Action  by  Charles  H.  Mason  against  Erik  L.  Krag 
and  A.  L.  Thompson  to  recover  a  sum  claimed  to  be 
due  on  a  promissory  note  executed  by  defendant  to 
plaintiff,  dated  August  17,  1910,  and  payable  to  the 
order  of  plaintiff  October  1,  1910,  with  six  per  cent, 
interest  after  maturity.  A  jury  trial  was  waived  and 
the  court  found  for  plaintiff  in  the  sum  of  $112.25.  To 
reverse  a  judgment  entered  on  the  finding,  defendants 
prosecute  a  writ  of  error. 

John  J.  Ltjpb,  for  plaintiffs  in  error. 

(1) 
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Thorpe  v.  Weber  et  al.,  191  111.  App.  2. 


Chables  Lane,  for  defendant  in  error, 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Appeal  aot)  erbob,  {  1414* — when  finding  of  trial  court  toill 
not  he  disturbed.  Where  no  propositions  of  law  were  submitted,  the 
findings  of  the  court  on  the  Issues  of  fact  are  binding  upon  the 
Appellate  Court  the  same  as  a  verdict  of  a  jury,  when  not  manifestly 
against  the  weight  of  the  evidence. 

2.  UsTJBT,  §  81* — when  cannot  be  urged  on  reviev>.  Error  of  court 
in  allowing  usurious  interest  in  a  suit  on  a  promissory  note,  cannot 
be  urged  on  review  where  the  record  does  not  show  the  defense  of 
usury  was  insisted  upon  by  a  plea>  or  a  notice  or  claim  of  such 
defense  in  the  trial  court 


B.  A.  Thorpe,  Defendant  in  Error,  t.  Max  Weber  and 
Dayid  B.  Weber,  Copartners,  trading  as  Weber 
Brothers,  PlaintiflFs  in  Error. 

Gen.  No.  19,242.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Newcomeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Affirmed.  Opinion  filed  December  31, 
1914. 

Statement  of  the  Case. 

Action  by  B.  A.  Thorpe  against  Max  Weber  and 
David  B.  Weber,  trading  as  Weber  Brothers,  to  re- 
cover for  procnring  a  tenant  for  a  hotel  in  Chicago  for 
a  period  of  ten  years,  at  an  annual  rental  of  $3,600. 
Plaintiff's  claim  was  for  five  per  cent,  of  the  first  year's 
rental  and  one  per  cent  of  the  last  eight  years'  rental. 
Plaintiff  recovered  a  judgment  for  $468.  To  reverse 
the  judgment,  defendants  prosecute  error. 

•8«e  lUinols  Note*  Digest.  Vols.  XI  to  XV,  and  Camuliitive  Qnartorly,  mm 
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The  facts  show  that  defendants  sent  out  circulars 
and  that  plaintiff  received  one  of  them,  which  was 
signed  **Weber  Bros.,  1924  State  Sf  The  circular 
contained  these  words : 

**For  rent,  the  following: 
•    •    •    Columbus  Hotel,  1840  Wabash  Ave. 
60  Room  Steam  Heat,  $4,200  per  annum. 
Will  pay  real  estate  board  commissions 
for  good  tenants." 

Thereafter  plaintiff  answered  the  circular  by  letter 
to  defendants  saying,  in  substance,  that  Mr.  Deffler  of 
plaintiff's  office  had  interested  Messrs.  Schultz  and 
Field,  of  the  Inter-Ocean  Hotel,  and  that  they  had 
made  a  substantial  offer  for  a  lease  on  the  property, 
and  asked  defendants  to  kindly  protect  him  with  refer- 
ence to  the  regular  real  estate  board  rate  of  commis- 
fiion  and  he  would  give  the  prospective  lessees  proper 
attention.  Plaintiff  then  sent  Deffler  to  defendants 
to  confer  with  them  and  they  accepted  his  services,  and 
by  his  efforts  the  lease  in  question  was  consummated 
and  signed  by  Meld,  one  of  the  parties  mentioned  in 
defendant  in  error's  letter. 

It  appeared  that  plaintiff  was  duly  licensed  as  a 
real  estate  broker  but  that  Deffler  was  not,  and  that  a 
city  ordinance  of  Chicago  provided  as  follows : 

**Any  person  employed  by  a  person  or  corporation 
licensed  as  a  broker  under  the  provisions  of  this  chap- 
ter who  shall  himself  engage  in  the  business  or  act  in 
the  capacity  of  a  broker,  shall  notwithstanding  the 
fact  of  such  employment  be  amenable  to  all  the  provi- 
sions of  this  chapter  and  shall  be  required  to  take  out 
a  broker 's  license. ' ' 

Defendants  urged  as  ground  for  reversal  of  the 
judgment:  (1)  Because  the  contract  for  commissions 
was  made  by  defendants  and  one  Mr.  Deffler,  an  un- 
licensed broker,  on  his  own  behalf,  or  with  him  as  the 
agent  of  plaintiff,  and  that  Mr.  Deffler  made  the  entire 
negotiations  with  the  tenant,  Stanley  Field,  and  that 
the  contract  was  against  the  provisions  of  the  city 
ordinances  and  void;  (2)  that  plaintiffs'  claim  is  based 
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upon  a  qiumtum  meruit  and  that  there  is  no  evidence 
to  sustain  such  a  claim;  (3)  that  the  evidence  showed  a 
contract  with  DeflBer  that  the  commission  for  obtain- 
ing the  tenant  should  be  for  the  exact  sum  of  $200. 

A.  L.  Webeb,  for  plaintiffs  in  error;  Qbobgb  F.  Obt, 
of  counsel. 

Henby  Hobneb,  for  defendant  in  error;  Abnold 
Heap,  of  counsel. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Brokers,  8  4^ — when  ordinance  does  not  require  liceiue  of 
hroher'8  employees,  A  city  ordinance  requiring  a  license  to  be  takea 
out  by  an  employee  of  a  broker  where  he  shall  himself  engage  in  the 
business  or  act  in  the  capacity  of  a  broker,  held  not  to  apply  to 
mere  employees  of  brokers,  though  they  are  paid  for  their  work  a 
certain  portion  or  per  cent  of  the  commissions. 

2.  Brokers,  t  70* — when  suit  for  commissions  not  based  on 
quantum  meruit,  A  suit  for  brokerage  commissions  held  not  based 
on  a  quantum  meruit  count,  where  the  statement  of  claim  simply 
discloses  that  plaintiff  is  suing  for  "real  estate  board  commissions'* 
promised  in  a  circular  letter,  and  specifies  the  claim  further  by 
stating  the  rental  named  in  the  lease  and  that  the  claim  is  for 
certain  percentage  of  the  annual  rentals. 

8.  Appsai.  and  error,  S  1506* — when  refusing  to  permit  cross^ 
examination  harmless  error.  Error  of  court  in  refusing  to  permit 
defendants  to  cross^xamlne  some  of  plaintiff's  witnesses  held  harm- 
less where  the  witnesses  were  thereafter  thoroughly  examined  by 
defendants  with  reference  to  all  matters  inquired  of  them  by  plain- 
tilt. 

•Sm  Illinois  Notes  DiffMt,  Vols.  XI  to  XV,  ftnd  CumiilmUye  Qurtorlj,  mm 
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The  Standard  Brewery,  Plaintiff  in  Error,  t.  Cbarles 
A.  Johnston,  Defendant  In  Error. 

Gen.  No.  19,218.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Habbt  M. 
FisHSB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Aiflrmed.  Opinion  filed  December  31, 
1914. 

Statement  of  the  Case. 

Action  by  The  Standard  Brewery,  a  corporation, 
against  Charles  A.  Johnston  to  recover  $1,000  which 
plaintiff  claimed  to  be  entitled  to  as  liquidated  damages 
because  of  a  breach  of  the  following  contract: 

**Thi8  agreement,  witnesseth,  that  in  consideration 
of  the  sum  of  $600  in  hand  to  him  paid  by  the  Standard 
Brewery,  a  corporation  of  Illinois,  and  the  loaning  to 
hiTn  by  said  Standard  Brewery  of  a  complete  set  of 
saloon  fixtures,  Charles  A.  Johnston,  hereinafter  desig- 
nated as  the  vendee,  hereby  agrees  to  purchase  from 
the  Standard  Brewery,  a  corporation  of  the  State  of 
Illinois,  its  successors  and  assigns,  hereinafter  called 
the  vendor,  and  from  no  other  person,  firm  or  cor- 
poration,  all  the  domestic  beer  sold  by  him  or  his 
agents  or  servants,  at  or  about  his  saloon  located  at 
3627  North  Clark  street,  Chicago,  Illinois,  for  cash 
on  delivery  at  the  fate  of  the  usual  market  price  of 
the  Standard  Brewery  for  beer,  at  the  time  of  delivery, 
from  the  first  day  of  November,  1907,  to  the  31st  day 
of  October,  1912,  and  that  he  will  not  sell  or  lease  his 
said  saloon  to  any  person  or  persons  who  do  not  make 
an  agreement  similar  to  this  with  said  vendor. 

**Ijtt  case  said  vendee,  his  heirs,  successors  or  assigns 
shall  fail  or  neglect  to  purchase  all  the  domestic  draft 
beer  required  by  him  or  them,  at  said  premises  from 
the  vendor,  during  the  term  above  specified,  or  in  case 
of  any  breach  of  this  agreement  on  his  part,  then  the 
said  vendee  or  his  heirs  shall  pay  the  said  vendor 
$1,000.      If  said  vendee,  his  heirs,  successors  or  as- 
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signs  have  domestic  beer  of  other  manufacture  than 
that  of  the  vendor's  upon  said  premises  it  shall  be 
taken  and  deemed  to  be  conclusive  evidence  of  a  viola- 
tion of  this  covenant  and  entitle  said  vendor  to  dam- 
ages as  herein  specified. 

**It  is  further  agreed  that  said  brewery  will  furnish 
said  Johnston  for  his  use  during  above  said  term  a  city 
saloon  license,  which  said  Johnston  will  from  term  to 
term  assign  to  above  said  brewery,  and  return  it  to 
said  brewery  at  the  end  of  said  five  years. 

**And  by  its  acceptance  hereof  said  vendor  hereby 
agrees  to  sell  to  said  vendee  or  his  assiguee  all  of  the 
domestic  beer  of  the  manufacture  of  said  vendor  re- 
quired by  him  in  his  saloon  upon  said  premises,  upon 
the  above  terms  and  conditions. 

^*  (Signed)  jOhables  A.  Johnston  (Seal), 

Accepted : 

The  Standabd  Beewery 

(Signed)  By  August  J.  Dewes, 

Vice-President.  * ' 

It  is  not  denied  that  defendant,  after  having  for  four 
years  and  a  half  faithfully  performed  all  the  covenants 
in  the  contract  to  be  kept  by  him  and  when  the  con- 
tract had  but  six  months  more  to  run,  violated  the 
terms  of  the  agreement  by  selling  or  renting  his  saloon 
to  a  person  who  did  not  enter  into  a  contract  with  plain- 
tiff of  like  import  to  the  one  sued  on,  and  who  did  not 
buy  all  the  domestic  draft  beer  used  in  his  business  of 
plaintiff  in  error.  On  the  trial  plaintiff  introduced 
the  contract  sued  on,  in  evidence,  and  offered  to  prove 
facts  from  which  the  amount  of  the  prospective  profits 
of  plaintiff  in  error  for  the  six  months  during  which 
defendant  in  error  did  not  purchase  from  it  all  the 
domestic  draft  beer  used  in  the  saloon  in  question,  if 
the  contract  had  been  performed,  could  be  estimated. 
This  proof  was  objected  to  by  defendant  and  excluded 
by  the  court  for  the  reason  that  plaintiff  had  limited 
itself  in  its  affidavit  of  claim  to  recovery  on  the  basis 
of  liquidated  damages.  At  the  end  of  the  case  made 
by  the  plaintiff,  the  court  instructed  the  jury  to  find  the 
issues  for  the  defendant.    On  the  verdict  returned  in 
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pnrsnance  to  that  instruction,  judgment  wjas  entered 
against  plaintiff  in  bar  of  its  action  for  costs.  To  re- 
verse the  judgment,  plaintiff  prosecutes  error. 

Bakbb  &  HoLDBB,  for  plaintiff  in  error. 

Fred  Plotkb,  for  defendant  in  error. 

Mb.  Justice  Qbaves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Damages,  8  89^ — when  sum  named  in  contract  $hov>n  to  he 
intended  aa  liquidated  damages.  When  a  specific  amount  Is  named 
In  a  contract  as  damages  to  be  paid  In  case  of  breach,  it  is  a  cir- 
cumstance tending  to  show  the  intention  to  constitute  that  amount 
liquidated  damages,  provided  the  amount  so  named  is  based  upon 
and  substantially  limited  by  Just  compensation. 

2.  Damages,  §  89*— to^en  $um  named  in  contract  %Ml  he  con- 
strued as  a  penalty.  Unless  a  sum  named  in  a  contract  as  dam- 
ages for  a  breach  thereof  is  based  and  substantially  limited  by  just 
compensation,  and  particularly  when  the  amount  is  so  grossly  dis- 
proportionate to  the  amount  of  damages  that  could  result  from  the 
breach  as  to  be  oppressive  and  unconscionable  and  extortionate, 
courts  will  declare  the  intention  of  the  parties  to  provide  a  penalty, 
even  though  the  words  "liquidated  damages"  are  used  in  the  con- 
tract. 

3.  Damages,  8  89* — when  sum  named  in  contract  construed  as 
penalty.  Where  a  saloon  keeper  and  a  brewing  company  entered 
into  a  contract  whereby  the  former  agreed  for  five  years  to  pur- 
chase certain  beer  of  the  latter  exclusively  and  not  to  sell  or  lease 
the  saloon  to  any  other  who  did  not  enter  into  a  similar  agreement, 
and  the  contract  provided  that  in  case  of  a  breach  thereof  the  saloon 
keeper  was  to  pay  the  company  $1,000,  the  stipulated  sum  was  con- 
strued as  having  been  intended  aa  a  penalty  instead  of  liquidated 
damages  for  the  reason  that  the  contract  was  to  run  for  a  period 
of  years  and  that  therefore  the  damages  which  would  result  would 
depend  on  the  time  of  the  breach,  and  to  exact  the  sum  named  in 
case  of  a  breach  shortly  before  the  expiration  of  the  contract  would 
be  oppressive  and  unconscionable  and  not  in  accord  with  the  idea 
of  Just  compensation. 

•See  nilnoie  Notes  Digest,  Tela.  XI  to  XT,  mnd  OomiilAttTO  Quarterly,  Mune 
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Chicago  Form  Company  and  M.  H.  Cazier,  Appellees, 
T.  George  6.  Greenburg  and  Henry  DuckgelseheL 
George  0.  Greenburg,  Appellant. 

Gen.  No.  19,246.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Osoab 
M.  ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Affirmed.  Opinion  filed  December 
31,  1914.  Rehearing  denied  January  20,  1915.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Action  by  Chicago  Form  Company,  a  corporation, 
and  M.  H.  Cazier  against  George  G.  Greenburg  and 
Henry  Duckgeischel  to  recover  for  money  paid  out  by 
plaintiff  for  the  defendants. 

The  facts  showed  that  defendants  were  abont  to 
form  a  corporation  to  be  known  as  the  **  Green-Duck 
Company'^  for  the  manufacture  of  some  metal  special- 
ties. Being  desirous  of  securing  the  room  described 
in  the  lease  hereinafter  mentioned,  to  be  occupied  by 
the  Green-Duck  Company  when  it  should  become  in- 
corporated, they  induced  M.  H.  Cazier,  who  was  presi- 
dent of  the  plaintiff  Company,  to  secure  a  lease  thereof 
for  them.  The  lease  was  to  be  taken  in  the  name  of 
the  Chicago  Form  Company  and  M.  H.  Cazier,  as  les- 
sees. 

Cazier  secured  from  one  Warren  Springer  the  lease 
desired  for  a  term  beginning  December  1,  1906,  and 
ending  April  30, 1912,  at  a  monthly  rental  of  $175,  and 
paid  the  first  month  *s  rent  therefor.  On  December 
18,  1906,  the  following  agreement  in  writing  was  ex- 
ecuted; 

**This  Agbeement  between  the  Chicago  Form  Com- 
pany, and  M.  H.  Cazier  of  Chicago,  Illinois,  parties  of 
the  first  part,  and  George  G.  Greenburg  and  Henry 
Duckgeisdiel  of  Chicago,  Illinois,  parties  of  the  second 
part 
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''WirirEfiSBTH,  that  whereas  the  party  of  the  first 
part  has  leased  for  a  period  beginning  December  1, 
1906,  and  ending  April  30, 1912,  from  Warren  Springer, 
ceri;ain  tenement  known  as  the  fifth  floor  of  No.  300 
South  Clinton  street. 

**It  is  agreed  between  the  parties  hereunto  that  the 
said  premises  shall  be  used  and  occupied,  during  the 
term  aforesaid,  or  until  otherwise  contracted  for  by 
the  parties  hereunto,  and  all  rents  and  damages 
claimed  by  the  owner  or  landlord,  shall  be  met  and  sat- 
isfied by  the  parties  of  the  second  part,  and  they  do 
hereby  agree  to  protect  and  save  the  said  party  of  the 
first  part  from  all  liability  arising  out  of  said  lease. 
This  in  consideration  of  their  use  and  occupancy  of 
the  premises. 

Chicago  Foem  Company, 
M.  H.  Cazier, 
Geo.  G.  Geeenbubg, 
Henry  Duckqeischbl.'* 

It  seems  to  be  conceded  that  Greenburg  and  Duck- 
geischel  occupied  the  premises  until  the  Green-Duck 
Company  was  incorporated  which  was  in  the  early 
part  of  January,  1907;  that  the  first  month's  rent  was 
repaid  to  Cazier  by  Greenburg  and  Duckgeischel,  and 
that  after  the  Green-Duck  Company  was  incorporated 
it  occupied  the  premises  until  about  January  31,  1910, 
and  paid  all  the  rent  directly  to  Warren  Springer,  the 
landlord. 

On  April  24, 1911,  by  virtue  of  the  power  of  attorney 
contained  in  the  lease  a  judgment  was  confessed  in  the 
Municipal  Court  in  favor  of  Springer,  the  landlord, 
and  against  plaintiflfs  for  $2,025  and  costs,  which  was 
for  eleven  months*  rent  at  $175  per  month,  amounting 
to  $1,925  and  $100  attorney  fees.  The  costs  in  that 
case  were  $13,  making  the  total  amount  of  the  judg- 
ment and  costs  $2,038.  Of  this  judgment  appellant 
had  notice,  but  there  is  nothing  in  the  record  to  show 
that  he  ever  took  any  steps  either  to  have  it  vacated 
or  to  pay  it  or  to  prevent  plaintiffs  from  being  forced 
to  pay  it    This  judgment  was  satisfied  December  19, 
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1911,  and  appellees'  claim  it  was  paid  in  full  by  them. 
Thereafter  this  suit  was  instituted.  Plaintiffs  in  their 
affidavit  of  claim  relied  on  the  contract  of  December 
18, 1906,  heretofore  set  out  and  also  on  a  claimed  con- 
tract of  January  8,  1907.  The  execution  of  the  con- 
tract of  January  8, 1907,  was  denied  by  appellant  both 
in  his  affidavit  of  defense  and  on  the  witness  stand. 
He  also  introduced  in  evidence  a  special  finding  by  a 
jury  in  another  case  as  tending  to  prove  that  it  had  not 
been  executed.  The  court  thereupon  excluded  from 
the  consideration  of  the  jury  all  evidence  as  to  its 
execution.  The  jury  found  the  issues  against  the  de- 
fendants and  assessed  the  plaintiffs'  damages  at  $2,038. 
From  a  judgment  on  this  verdict,  defendant  George  G. 
Greenburg  alone  appeals. 

Gentzel  &  Crane,  for  appellant  Greenburg. 

Gideon  S.  Thompson,  for  appellees. 

Mb.  Justice  Geaves  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  998* — when  record  fails  to  show  error  in 
the  admission  of  evidence,  A  written  contract  la  not  shown  to  have 
been  erroneously  admitted  in  evidence  for  the  reason  it  was  super- 
seded by  and  merged  in  a  subsequentlS^-executed  contract 

2.  Evidence,  §  320* — parol  evidence.  Proof  of  matters  antecedent 
to  the  making  of  a  written  contract,  held  not  improperly  admitted 
where  the  proof  related  to  the  circumstances  under  which  a  lease, 
referred  to  in  the  contract,  was  made,  and  did  not  refer  in  any 
way  to  the  contract 

3.  Contracts,  §  366* — right  to  recover  on  one  contract  where 
tv?o  contracts  declared  on.  The  fact  that  plaintiff  in  his  afiOdavit 
of  claim  relics  on  two  different  contracts  with  the  defendants,  one 
as  an  original  undertaking  and  the  other  as  a  guaranty,  held  not  to 
prevent  a  recovery  on  the  original  undertaking  when  the  same  and 
Its  breach  is  established  by  the  evidence,  and  the  evidence  of  the 

•8ee  nilnoto  Notoi  Digest,  Vols,  XI  to  XV,  and  CnmiilftttTe  <)iurteily,  mam 
topic  and  section  number. 
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contract  of  guaranty  Is  excluded  from  the  record  at  the  instance  of 
defendanL 

4.  Indemnitt,  S  5* — l>inding  effect  of  temporary  agreement  A 
contract  to  protect  a  party  from  liability  on  a  lease,  to  be  bindins 
•tintU  otherwise  contracted  for  by  the  parties/'  held  intended  to 
be  in  a  sense  a  temporary  arrangement,  but  to  continue  in  force 
until  the  expiration  of  the  lease  unless  sooner  abrogated  by  another 
contract. 

5.  Indemnitt,  I  11* — when  contract  covers  attomey'9  fees,  A 
contract  to  indemnify  a  party  against  any  damages  sustained  on 
account  of  its  liability  as  the  lessee  in  a  lease,  held  to  cover  attor- 
ney's fees  and  costs  where  a  Judgment  against  such  party  was  en- 
tered by  confession  on  a  power  of  attorney  contained  in  the  lease^ 
with  a  provision  therein  for  attorney's  fees. 


John  J«  Shea,  Appellee,  r.  Paul  J.  Horand,  Appellant. 
Gen.  No.  19,379.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  with  finding  of  facts.  Opinion 
filed  December  31, 1914. 

Statement  of  the  Case. 

Action  by  John  J.  Shea  against  Paul  J.  Morand  for 
malicious  prosecution.  To  reverse  a  judgment  in 
favor  of  plaintiff  for  five  hundred  dollars,  defendant 
appeals. 

Defendant  had  procured  the  arrest  of  plaintiff  on  a 
charge  of  embezzlement,  and  on  a  hearing  before  a  jus- 
tice of  the  peace  plaintiff  was  discharged. 

The  charge  of  embezzlement  was  based  on  the  claim 
that  plaintiff,  while  an  agent  of  defendant,  had  collect- 
ed money  belonging  to  defendant  and  had  appropriated 
it  to  his  use.  The  imdisputed  facts  were  that  before 
the  complaint  was  made  on  which  the  warrant  for  the 
arrest  of  plaintiff  was  issued,  defendant  went  to  his 

•8ee  nilnols  Note*  Dlt^rt,  Vols.  XI  to  XT,  and  CvmnlAttTe  Qnartoily,  muii« 
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regular  attorney,  who  for  years  had  transacted  for 
him  such  business  as  required  the  services  of  an  attor- 
ney, and  fairly  and  fully  submitted  to  him  all  the  facts 
within  his  knowledge  concerning  the  charge  that  was 
eventually  lodged  against  plaintiff.  On  the  following 
day  the  attorney  went  to  the  oflSice  of  defendant  and 
examined  the  books  of  defendant  pertaining  to  the 
matter  and  talked  with  the  bookkeeper  and  the  cashier 
and  again  talked  with  defendant,  going  over  the  facts 
with  each  separately.  The  attorney  then  advised  that 
a  demand  be  made  on  plaintiff  for  the  money,  which 
was  done,  with  the  result  that  plaintiff  refused  to  turn 
it  over.  The  attorney  then  advised  defendant  that 
plaintiff  was  guilty  of  the  crime  of  embezzlement  and 
advised  him  to  *  *  swear  out  a  warrant. ' '  Acting  on  this 
advice,  the  complaint  on  which  the  warrant  in  ques- 
tion was  issued  was  made. 

Thomas  E.  Rooney  and  Ferdinand  Goss,  for  appel- 
lant. 

No  appearance  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Malicious  pbosecxjtion,  §  75* — lohen  evidence  shows  defendant 
did  not  act  without  probahle  cause.  In  an  action  for  malicious 
prosecution,  the  course  pursued  by  defendant  in  having  plaintiff 
arrested  for  embezzlement,  as  shown  by  the  uncontradicted  evidence, 
held  to  successfully  rebut  any  presumption  of  malice,  and  to  con- 
clusively establish  the  fact  that  defendant  did  not  act  without  prob- 
able  cause. 

2.  Maucious  PBosExnTTioN,  {  13* — when  person  acting  on  advice 
of  counsel  not  liable.  Where  a  prosecuting  witness  presents  all  the 
facts  within  his  knowledge,  or  that  he  could  have  ascertained  by 
reasonable  diligence,  fairly  and  without  reserve  to  a  State's  Attor- 
ney or  some  other  lawyer  of  reicognized  ability  and  good  standing, 
and  in  good  faith  acts  on  his  advice,  he  cannot  be  held  responsible 
in  an  action  for  malicious  prosecution. 

•See  lUlnols  Notes  Dlsw^  Tola.  XI  to  XT,  and  CnmvlatlTe  ilnarteffly,  mbm 
topic  and  '  section  niiml»er. 
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Western  Coal  &  Mining  Companj,  Defendant  in  Error, 
T.  Western  Coal  &  Supply  Company,  Plaintiff  in 
Error. 

Gen.  No.  19,418.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Bfjtleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914.    Rehearing  denied  January  13,  1915. 

Statement  of  the  Case. 

Action  by  the  Western  Coal  &  Mining  Company,  a 
corporation,  against  the  Northern  Coal  &  Supply  Com- 
pany, a  corporation,  to  recover  $132.90  alleged  to  be 
dne  npon  an  open  account  for  coal  sold  and  delivered 
to  defendant.  Defendant  filed  a  set-off  claiming  dam- 
ages to  the  amount  of  $504  for  an  alleged  breach  of 
the  contract  under  which  the  coal  was  furnished.  Upon 
a  trial  by  the  court  without  a  jury,  plaintiff  had  judg- 
ment, to  reverse  which,  defendant  prosecutes  a  writ  of 
error. 

Both  the  parties  were  engaged  in  the  business  of 
mining  and  selling  coal.  The  plaintiff's  ofl5ce  was  at 
St.  Louis,  and  the  defendant's  at  Chicago.  On  January 
9,  1912,  the  defendant  gave  a  written  order  to  the 
plaintiff  for  twenty-five  cars  of  washed  coal  at  the 
price  of  forty  cents  per  net  ton  f .  o.  b.  at  the  mines,  to 
be  shipped  at  the  rate  of  three  cars  a  day.  The  plain- 
tiff accepted  the  order  with  the  qualification  that  it 
would  ship  only  one  car  a  day.  To  this  qualification  the 
defendant  agreed,  in  a  letter  dated  January  13,  1912, 
in  which  defendant  urged  greater  speed  if  possible  and 
indicated  that  it  expected  deliveries  to  begin  at  once. 
No  deliveries  were  made,  however,  until  February,  and 
only  eleven  cars  in  all  were  delivered.  Between  the 
date  of  the  order  and  March  13,  1912,  a  number  of 
letters  were  written  by  defendant  to  the  plaintiff 
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complaining  of  the  delay  and  urging  its  need  of  more 
coal,  to  which  the  plaintiff  replied  by  claiming  that 
cold  weather  and  a  scarcity  of  cars  had  prevented  it 
from  shipping  any  faster.  On  March  13,  1912,  de- 
fendant telegraphed:  **Have  sold  coal  and  must  de- 
liver. Are  you  going  to  fill  order!"  To  this,  the 
plaintiff  replied  by  mail  that  it  would  not  be  able  to 
make  any  further  shipments,  for  the  reason  that  its 
** entire  output  will  go  out  from  the  present  time  on,  as 
mine  run  for  railroad  use.''  In  this  letter  the  plain- 
tiff also  expressed  the  hope  that  the  defendant  was 
**  protected  on  the  sale  of  this  coal  by  delays  in  trans- 
portation, scarcity  of  cars,  and  other  causes  over  which 
you  have  no  control,  which  is  the  occasion  for  our  fail- 
ure to  complete  this  order  as  placed."  On  March  25, 
1912,  defendant  wrote  to  the  plaintiff,  stating  that  it 
had  sold  the  **14  cars  due  us  on  this  order"  at  an  ad- 
vanced price  of  $648,  that  *'our  customers  were  com- 
pelled to  go  on  the  market  and  buy  coal  and  we  will 
suffer  heavy  damages,  and  we  will  be  compelled  to  pass 
the  same  along  to  you,"  adding  further:  ** We  regret, 
therefore,  to  be  compelled  to  advise  you  that  we  will 
hold  your  account  to  reimburse  us  against  any  loss 
for  non-fulfillment  of  this  order."  At  the  time  this 
letter  was  written  nothing  had  been  paid  for  the  coal 
that  was  delivered,  nor  had  any  demand  been  made 
upon  the  defendant  for  such  payment. 

Vroman,  Munro  &  Veoman  and  Sidney  N.  Wabe, 
for  plaintiff  in  error. 

Whitnel  &  Browning  and  Pomeroy  &  Martin,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 
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Abstraet  of  the  Decision. 

1.  Sales,  S  175* — when  proof  of  general  custom  at  to  time  for 
pofyment  competent.  In  an  action  for  the  value  of  coal  sold,  where 
the  defendant  filed  a  claim  of  set-oft  for  an  alleged  breach  of 
the  contract,  evidence  offered  by  defendant  to  show  there  was  a 
general  custom  among  coal  dealers  to  pay  for  their  coal  during  the 
month  following  the  shipment,  held  competent  to  show  that  defend- 
ant was  not  in  default  at  the  time  of  plaintilTs  breach  of  the 
contract 

2.  Sales,  §  820* — right  to  set-off  or  recoup  dajnages  in  suit  for 
price.  The  fact  that  a  buyer  of  coal  had  not  paid  therefor  does  not 
preclude  him  in  a  suit  for  the  price  from  setting  off  or  recouping 
damages  suffered  by  him  on  account  of  the  breach  of  the  contract 
in  not  furnishing  the  stipulated  quantity  of  coal  where  he  was  not 
in  default  in  making  pasrment,  for  the  reason  the  parties  acted 
upon  the  understanding  that  the  price  was  not  to  be  paid  until  all 
the  coal  was  delivered* 


E.  W.  Shirk,  Plaintiff  in  Error,  y,  Birk  Brothers  Brow- 
ing Company,  Defendant  in  Error. 

Gen.  No.  19,458.    (Not  to  he  reported  in  fnIL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914.    Rehearing  denied  January  13,  1915. 

Statement  of  the  Case. 

Action  of  fourth  class  in  the  Municipal  Court  by  E, 
W.  Shirk  against  Birk  Brothers  Brewing  Company,  a 
corporation,  to  recover  $357.50,  alleged  to  be  due  to 
plaintiff  by  the  terms  of  a  written  lease  for  May  rent 
for  the  year  1912,  of  certain  premises  in  Chicago. 
Upon  a  trial  by  the  court  without  a  jury,  judgment 
was  entered  in  favor  of  plaintiff  for  $27.50.    To  ro- 

•8ee  niinolt  NotM  DiK«tt,  Vols.  XI  to  XV,  and  CamnlAttTO  Quarterly,  aame 
toplA  and  foetloB  number. 
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verse  the  judgment,  plaintiff  prosecutes  a  writ  of 
error. 

The  plaintiff's  statement  of  claim  avers  that  on 
March  28, 1912,  the  plaintiff  ** executed  and  delivered*' 
to  defendant,  a  written  lease  of  the  premises  in  ques- 
tion, for  a  term  beginning  May  1,  1912,  and  ending 
April  30,  1913,  at  a  rental  of  $357.50  per  month,  pay- 
able in  advance;  that  defendant  "accepted  the  said 
lease*'  and  took  possession  of  the  premises  ** there- 
under,** but  did  not  pay  the  rent  for  May,  1912,  when 
it  became  due  under  the  terms  of  the  lease. 

The  defendant's  amended  aflSdavit  of  merits  states 
that  defendant  has  a  good  defense,  upon  the  merits,  to 
all  except  $27.50  of  the  plaintiff  *s  demand.  It  denies, 
however,  that  defendant  either  **  accepted  the  lease 
mentioned  in  the  statement  of  claim,'*  or  went  into 
possession  under  it,  and  then  avers,  in  substance,  that 
prior  to  April  30,  1912,  the  defendant  was  in  posses- 
sion of  the  premises  under  a  lease  providing  for  a 
monthly  rental  of  $330;  that  a  fire  occurred  there  in 
January,  1912,  that  soon  after,  a  verbal  agreement  was 
made,  to  the  effect  that  **in  consideration  of  the  de- 
fendant*s  renting  the  said  premises  at  an  increased 
monthly  rental,  to-wit,  $357.50,  the  defendant  would  be 
allowed  the  sum  of  $330  by  the  plaintiff  to  compensate 
the  defendant  for  the  damages  suffered  through  the 
aforesaid  fire;**  that  ''defendant  has  tendered  $27.50, 
being  the  difference  between  the  monthly  rental  due  on 
the  first  day  of  May,  1912,  and  the  said  $330;**  and 
that  said  tender  was  refused  by  the  plaintiff. 

XJllmann,  Hoaq  &  Davidson,  for  plaintiff  in  error. 

Laokneb,  Butz,  von  Ammon  &  Johnston,  for  de- 
fendant in  error. 

Mb.  Pbbsiding  Justice  7itch  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Beeislon. 

1.  Landlord  and  tenant,  |  6* — when  evidence  bHowb  refusal  of 
tenant  to  accept  noritten  lease.  Evidence  held  to  thow  that  a  tenant 
did  not  accept  a  written  lease,  although  he  signed  one  of  the 
duplicates,  where  he  afterwards  scratched  out  his  signature  and 
sent  it  to  the  landlord  stating  that  he  refused  to  be  bound  thereby 
for  the  reason  it  did  not  include  a  certain  oral  agreement,  and  this 
although  the  evidence  showed  that  he  did  not  return  the  other 
duplicate,  which  was  not  signed  by  him. 

2.  Landlobd  and  tenant,  §  330*— ^/orm  of  fudirment  when  proof 
failM  to  establish  lease  sued  on.  In  an  action  based  solely  on  a 
written  lease,  where  the  defendant  denied  his  acceptance  thereof 
and  set  up  a  difFerent  contract  under  which  he  conceded  he  owed 
plaintiff  a  certain  sum,  held  that  on  failure  of  plaintiff  to  prove  the 
lease  sued  on,  and  his  failure  to  amend  his  statement  of  claim,  the 
court  could  enter  only  a  judgment  of  dismissal  or  for  the  defendant 
for  costs,  and  that  it  was  error  to  enter  a  Judgment  in  favor  of  plain- 
tiff for  the  amount  conceded  by  defendant  to  be  due  upon  the  other 
contract. 

3.  Set-oit  and  bxcottphent,  §  IS*— claims  of  recoupment,  A 
claim  of  recoupment  must  arise  out  of  the  contract  upon  which  the 
suit  is  brought,  or  be  connected  in  some  manner  directly  there* 
with. 

4.  Setkwf  and  bbcottpment,  I  37* — necessity  of  proving  contract 
out  of  which  claim  for  recoupment  arises.  Where  a  plaintiff  fails  to 
prove  the  contract  sued  on,  the  defendant  cannot  prove  another 
and  different  contract  and  then  recoup  damages  for  its  breach. 


The  Frederlekson  Company^  Defendant  In  Error,  t. 
S.  A.  Lewlnsohn,  Plaintiff  In  Error. 

Oen.  No.  19,754.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  December  31, 
1914« 

Statement  of  the  Case* 

Action  in  the  Municipal  Court  of  Chicago  by  The 
Frederickson  Company,  a  corporation,  against  S.  A. 

•See  nilnola  Notes  DlsMt,  Tola.  ZI  to  XV.  and  ComnlAttT*  Qoartcrly.  ■■»• 
teple  and  iectton  number. 
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Lewinsohn  to  recover  the  price  of  goods  sold  and  de- 
livered. The  plaintiff's  statement  of  claim  is  **for 
goods,  wares  and  merchandise  bargained,  sold  and  de- 
livered by  the  plaintiff  to  defendant  at  the  special  in- 
stance and  request  of  defendant,''  which  merchandise 
consisted  of  1,000  *' daily  pad"  calendars  delivered  to 
defendant  at  different  times  between  December  9, 
1912,  and  December  30,  1912.  The  affidavit  attached 
to  the  statement  of  claim  states  that  this  is  a  suit 
**upon  contract  for  the  payment  of  money;  that  the 
nature  of  the  plaintiff's  demand  is  for  goods,  wares 
and  merchandise  sold  and  delivered  as  above  set  out 
in  the  amended  statement  of  claim,"  and  that  there  is 
due  to  the  plaintiff  three  hundred  dollars,  etc* 

To  this  statement  of  claim,  plaintiff  in  error  filed  an 
affidavit  of  merits,  stating  that  he  had  a  good  defense 
upon  the  merits  of  the  whole  of  the  plaintiff's  demand; 
*Hhat  said  goods,  wares  and  merchandise  were  not  the 
goods,  wares  and  merchandise  which  were  sold  to  the 
defendant,  in  that  (1)  they  did  not  contain  the  reading 
matter  which  the  plaintiff  agreed  should  be  placed 
upon  the  same,"  viz.,  the  words  *' comer  of  Dearborn 
street;"  (2)  the  calendars  **were  to  be  securely  fas- 
tened to  a  double  mat,"  and  were  not,  in  fact  so 
fastened;  (3)  the  calendars  ''were  to  be  numbered  con- 
sedutively  according  to  the  day  of  the  month  and  year," 
and  were  not  so  numbered;  (4)  ''said  goods  and  mer- 
chandise should  have  been  delivered  on  the  first  day 
of  December,  1912,  but  the  same  were  not  so  de- 
livered;" and  that  the  alleged  defective  condition  of 
the  calendars  was  not  discovered,  and  defendant  was 
unable  to  discover  the  same,  until  the  calendars  had 
been  in  use  for  several  months,  and  the  ''wear  and  tear 
incident  to  the  use  which  they  were  put  to  revealed 
that  condition." 

On  motion,  this  affidavit  of  merits  was  stricken  from 
the  files  and  judgment  was  entered,  as  by  default,  for 
want  of  a  sufficient  affidavit  of  merits.  To  reverse  the 
judgment,  defendant  prosecutes  a  writ  of  error. 
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Defendant  urged  as  ground  for  reversal  that  the 
affidavit  of  merits  stated  a  good  defense  to  plaintiff's 
claim  and  that  the  court  erred  in  striking  it  from  the 
files  and  entering  judgment. 

Lesub  H.  Whipp,  for  plaintiff  in  error. 

Elbebt  C.  Ferguson,  for  defendant  in  error. 

Mb.  PfiEsroiNG  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

"L  Sales,  §  823* — when  affidavit  of  merit$  does  not  state  valid 
defense.  In  an  action  to  recover  the  price  of  pad  calendars  sold  and 
delivered,  an  affidavit  of  merits  alleging  that  the  calendars  were 
in  defective  condition  and  not  the  same  as  ordered,  and  in  effect 
admitted  that  defendant  received  and  used  the  calendars  and  did 
not  return  or  offer  to  return  them  at  any  time,  Jield  not  to  state 
a  valid  defense,  where  it  did  not  allege  that  there  was  any  express 
warranty  of  the  quality  or  condition,  that  plaintiff  was  a  manufao- 
turer  of  the  calendars  or  that  they  were  made  to  order. 

2.  Saixs,  §  323* — when  affidavit  of  merits  does  not  state  valid 
defense.  In  an  action  for  the  purchase  price  of  goods  sold  and 
delivered,  an  affidavit  of  merits  setting  up  as  a  defense  that  the 
goods  were  not  delivered  at  the  time  agreed  upon,  held  not  to  state 
a  valid  defense,  where  there  was  no  averment  that  defendant  was 
damaged  thereby,  and  the  averment  was  apparently  inserted  in  the 
affidavit  only  as  one  of  the  alleged  facts  supporting  the  theory  that 
the  goods  delivered  "were  not  the  goods  sold." 

•See  nunoto  Notes  Dlgert*  Vol*.  XI  to  XV,  snd  CumolAilTe  QuArtorly,  tame 
tople  and  fettap  nvmber. 
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The  People  of  tlie  State  of  Illinois,  Defendant  In 
Error,  y.  Arnt  Hendrlekson,  Plaintiff  in  Error. 

Gen.  No.  lO^TSl.    (Not  to  be  reported  In  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Hugh  J. 

Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1914.  AflELrmed.     Opinion  filed  December  31» 
1914. 

Statement  of  tlie  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Arnt  Hendrickson  for  wife  abandonment.  The 
defendant  was  found  guilty  and  ordered  to  pay  his 
wife  nine  dollars  per  week  for  one  year  for  her  sup- 
port. To  reverse  the  order  defendant  prosecutes  a 
writ  of  error. 

Chablbs  J.  Trainob,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edwabd  E. 
Wilson,  of  counsel. 

Mb,  Pbesidinq  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

HuBBAiTD  AHD  WH^  |  274* — wJiett  evidence  shows  husband  ffuUty 
of  vHfe  abandonment  A  finding  of  guilty  in  a  prosecution  for  wife 
abandonment  held  sustained  by  the  eyidence,  where  it  appeared 
that  defendant  wilfully  deserted  his  wife  on  a  certain  date  without 
any  intention  of  resuming  cohabitation,  that  upon  request  he  failed 
to  provide  for  the  family,  and  that  the  wife  did  not  consent  to  the 
separation. 

•See  nunolfl  Netea  Disett,  Vela^  ZI  !•  XT,  mud  CuiilAUTe  Qnatierly,  mum 
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William  T.  Hngaley  et  aL,  Appellants,  y.  Henry  Ham- 
burg et  al.,  Appellees. 

Gen.  No.  19,968. 

1.  CoBPOBATTONB,  §  727* — tohen  court  will  take  jurisdiction  of 
Wl  concerning  affairs  of  foreign  corporations.  The  rule  that  courts 
of  equity  will  decline  to  take  Jurisdiction  of  a  controversy  relating 
to  the  affairs  of  a  foreign  corporation,  where  the  wrongs  com- 
plained of  are  merely  against  the  sovereignty  by  which  the  corpo- 
ration was  created  or  the  laws  of  its  existence,  or  are  such  as  to 
require  for  their  redress  the  exercise  of  the  vlsltorial  powers  of  the 
sovereign,  or  where  full  Jurisdiction  of  the  corporation  or  of  its 
stockholders  is  necessary  to  such  redress  and  is  wanting,  does  not 
apply  when  a  bill  is  filed  on  behalf  of  a  foreign  corporation,  by 
minority  stockholders,  to  set  aside  an  alleged  fraudulent  convey- 
ance made  by  such  corporation's  agents  to  another  corporation  over 
which  the  court  has  acquired  Jurisdiction  by  its  voluntary  appear- 
ance. * 

2.  CoBPOBATioNB,  §  727* — whcn  jurisdiction  of  hilt  not  defeated 
for  want  of  jurisdiction  of  parties.  On  a  bill  filed  in  behalf  of  a 
foreign  corporation  by  the  minority  stockholders  to  set  aside  an 
alleged  fraudulent  conveyance  made  by  the  corporation's  agents 
to  another  corporation,  the  fact  that  one  of  the  agents  had  not  en« 
tered  a  general  appearance,  or  was  not  served  with  process,  will 
not  defeat  the  Jurisdiction  of  the  court  where  it  does  not  appear  its 
Jurisdiction  over  the  person  of  such  agent  is  indispensable  or  even 
necessary  in  order  to  grant  the  relief. 

3.  Bqihtt,  I  211* — grounds  for  general  demurrer.  The  mere 
fact  that  a  bill  prays  for  more  kinds  of  relief  than  may  be  properly 
granted  is  no  ground  for  sustaining  a  general  demurrer  to  the  bill 
and  dismissing  it  for  want  of  equity. 

4.  Equmr,  f  211* — when  hill  not  ohnoxious  on  general  demurrer. 
Where  a  bill  in  equity  sets  out  various  claims  to  the  interposition 
of  the  court  and  a  general  demurrer  is  filed,  the  demurrer  will  be 
overruled  if  any  of  the  claims  afford  a  proper  case  for  the  Jurisdio- 
tion  of  the  court 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiivucT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914. 

•See  minoto  Notes  IHgwi,  Tola.  XI  to  XT,  and  GumolAUT*  Qurterly,  mmm 
tepio  and  ■ectloa  number. 
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Lewis,  Folsom  &  Steeeter  and  J.  Q-,  Grossbero,  for 
appellants. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellees; 
Walter  H.  Jacobs  and  Charles  J.  McFaddbn,  of  coun- 
sel. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

To  an  amended  bill  of  complaint  filed  by  appellants 
in  the  Superior  Court,  the  court  sustained  a  general 
demurrer,  and  the  complainants  electing  to  stand  by 
their  bill,  as  amended,  it  was  dismissed  for  want  of 
equity.    This  appeal  followed. 

The  amended  bill  states  that  the  Princeton  Copper 
Mining  and  Smelting  Company,  hereinafter  referred 
to  as  the  Princeton  Company,  is  a  corporation  organ- 
ized under  the  laws  of  the  State  of  SoutK  Dakota,  with 
an  authorized  capital  stock  of  $2,500,000,  represented 
by  2,500,000  shares  of  the  par  value  of  $1  each,  of 
which  about  2,000,000  shares  have  been  actually  issued ; 
that  the  complainants  own,  in  the  aggregate,  328,950 
shares  of  such  stock,  and  that  the  defendants,  Henry 
Hamburg  and  L.  Devere  Hamburg,  own  about  1,200,000 
shares ;  that  the  Princeton  Company  was  organized  for 
the  purpose  of  engaging  in  the  business  of  mining  and 
smelting,  and  prior  to  the  year  1910,  had  its  principal 
office  and  place  of  business  in  the  village  of  Hamburg, 
Cochise  county,  Arizona;  that  the  two  Hamburgs  re- 
side at  that  place,  and  that  by  reason  of  their  large 
holdings  of  stock  in  the  company,  they  have,  for  a  num- 
ber of  years,  completely  controlled  the  affairs  thereof; 
that  Henry  Hamburg  is  the  president  and  general  man- 
ager of  the  company  and  L.  Devere  Hamburg  is  the 
secretary  and  treasurer;  that  none  of  the  complainants 
resides  in  Arizona,  and  that  few,  if  any,  of  the  stock- 
holders, other  than  the  two  Hamburgs,  reside  in  Ari- 
zona; that  the  complainants  became  stockholders  in 
the  year  1905;  that  ever  since  that  time,  the  two  Ham- 
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burgs  have  had  charge  and  possession  of  all  the  assets 
and  property  of  the  Princeton  Company,  and  have 
used  and  appropriated  to  their  own  use  **  large  amounts 
of  money  or  property,  the  precise  amount  of  which  is 
unknown  to  complainants,  which,  in  the  aggregate, 
amounts  to  many  thousands  of  dollars ;''  that  the  prop- 
erty of  said  company,  in  addition  to  land,  consists  of 
improvements,  machinery,  fixtures  and  personal  prop- 
erty, which  cost  the  company  over  $100,000;  that  in 
1910,  said  Hamburgs,  for  the  purpose  of  defrauding 
the  complainants  and  other  stockholders  of  the  com- 
pany, organized  a  corporation  imder  the  laws  of  Ari- 
zona, called  the  **  Hartford-Arizona  Copper  Mining  & 
Smelting  Company,''  to  which  they  transferred,  with- 
out any  consideration  whatever,  and  against  the  pro- 
test of  the  complainants,  all  the  property  and  assets 
of  the  Princeton  Company,  **the  pretended  considera- 
tion at  the  time  being,  as  your  orators  are  informed, 
an  exchange  of  stock  of  the  Princeton  Company  for  the 
stock  in  the  said  Hartford-Arizona  Company,  and 
among  such  stockholders  as  they,  the  said  Henry  Ham- 
burg and  L.  Devere  Hamburg,  chose  to  favor,  your 
orators  not  being  of  that  number;"  that  after  such 
transfer,  the  two  Hamburgs  caused  themselves  to  be 
elected  to  the  same  oflScial  positions,  respectively,  in  the 
new  company,  that  they  had  occupied  with  the  Prince- 
ton Company,  and  **  continued  in  substantial  exclusive 
charge  and  management"  of  the  Hartford-Arizona 
Company,  with  oflBces  in  the  same  place  as  before,  and 
conducted  the  affairs  and  business  of  the  Hartford- 
Arizona  Company  in  the  same  manner  as  before,  ex- 
cept the  change  of  the  corporate  name,  and  except  that 
the  complainants,  and  other  stockholders  whom  said 
Hamburgs  wished  to  exclude  were  not  on  the  purported 
list  of  stockholders  of  the  new  company;  that  said 
Hamburgs  have  failed  and  refused  to  account  to  the 
Princeton  Company  for  the  disposition  of  its  property; 
that  said  Hamburgs  selected  and  controlled  the  board 
of  directors  of  both  companies  and  both  said  boards 
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have  neglected  and  refused  to  institute  any  proceed- 
ings against  said  Hamburgs  to  compel  them  to  ac- 
count, and  that  it  would  be  useless  to  demand  of  either 
of  said  boards  that  they  should  institute  such  proceed- 
ings. The  bill  states  that  it  is  £Qed  by  the  complain- 
ants in  their  own  behalf  and  in  behalf  of  all  other 
stockholders  of  the  Princeton  Company  who  are  simi- 
larly situated,  and  prays  that  an  account  may  be  taken 
under  the  direction  of  the  court ;  that  the  Hartford- Ari- 
zona Company  **may  be  decreed  to  res'tore  and  return'* 
to  the  Princeton  Company  all  the  property  so  trans- 
ferred and  to  give  an  account  of  the  income  and  profit 
derived  therefrom;  that  a  receiver  may  be  appointed 
for  both  companies,  and  for  such  other  and  further 
relief  as  equity  may  require. 

The  bill  as  amended  also  contains  other  allegations 
of  fraud  on  the  part  of  said  Hamburgs  in  selling  stock 
of  the  Hartford-Arizona  Company,  but,  in  the  view  we 
take  of  this  case,  it  is  unnecessary  to  consider  such 
allegations  in  order  to  determine  whether  the  court 
erred  in  sustaining  the  general  demurrer  and  dismiss- 
ing the  bill  for  want  of  equity. 

The  decision  of  the  chancellor  seems  to  have  been 
based  upon  the  contention  of  appellees,  which  is  re- 
peated and  relied  upon  in  this  court,  viz.,  that  **  courts 
of  equity  will  decline  to  take  jurisdiction  of  a  contro- 
versy relating  to  the  affairs  of  a  foreign  corporation 
where  the  wrongs  complained  of  are  merely  against 
the  sovereignty  by  which  the  corporation  was  created 
or  the  law  of  its  existence,  or  are  such  as  to  require 
for  their  redress  the  exercise  of  visitorial  powers  of 
the  sovereign,  or  where  full  jurisdiction  of  the  corpora- 
tion and  of  its  stockholders  is  necessary  to  such 
redress  and  is  wanting.''  This  contention  is  a  quota- 
tion taken  almost  verbatim,  from  the  opinion  of  the 
Supreme  Court  in  the  case  of  Babcock  v.  FarweU,  245 
111.  14.  The  sentence  thus  quoted  is  found  on  page  34 
of  the  volume  in  which  the  opinion  is  published,  but  it 
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is  by  no  means  the  whole  of  the  court's  opinion  in 
that  case,  nor  does  it,  when  removed  from  its  context, 
and  standing  alone,  fairly  express  the  substance  of  the 
rule  laid  down  in  that  case.  Further  on  in  the  same 
opinion  the  court  states  the  remainder  of  the  rule,  and 
this  remainder  is  more  in  point  in  this  case  than  the 
sentence  relied  on  by  appellants.  On  page  36,  it  was 
said:  ** Where,  however,  the  relief  sought  is  within 
the  general  jurisdiction  of  a  court  of  chancery,  where 
all  the  parties  necessary  to  the  full  and  proper  adjust- 
ment of  the  rights  involved  are  before  the  court  and 
where  the  relief  sought  does  not  require  the  exercise 
of  the  visitorial  power  of  the  government,  we  think  the 
court  should  exercise  the  power  of  determining  con- 
troversies brought  before  it  instead  of  remitting  suitors 
to  a  foreign  jurisdiction.  •  •  •  In  many  cases, 
under  various  circumstances,  the  courts  have  enter- 
tained jurisdiction  of  a  suit  brought  against  a  foreign 
corporation  and  its  directors  or  agents  to  compel  the 
restoration  of  property  misappropriated  by  such  offi- 
cers. In  such  case,  though  the  act  complained  of  is, 
in  part,  that  of  the  corporation  itself,  and  though  the 
complainant  is  affected  only  in  his  capacity  as  a  stock- 
holder, the  suit  is,  in  effect,  for  the  benefit  of  the 
corporation  itself.  The  corporation,  under  such  circum- 
stances, may  maintain  a  suit  against  its  defaulting 
directors  wherever  they  may  be  found,  and  there  is  no  . 
good  reason  why  a  stockholder  who  seeks  to  enforce ' 
precisely  the  same  rights  in  favor  of  the  corporation 
may  not  maintain  a  similar  suit.  •  •  •  Where 
minority  stockholders  seek  to  have  restored  to  the  cor- 
poration property  fraudulently  appropriated  to  their 
own  use  by  directors  who,  together  with  the  corpora- 
tion itself,  are  personally  subject  to  the  jurisdiction  of 
the  court,  we  think  it  is  the  better  doctrine  that  the 
court  should  exercise  its  jurisdiction  for  the  determina* 
tion  of  the  controversy. '*  The  doctrine  thus  declared 
was  applied  in  two  later  cases  reported  in  the  same 
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volume,  viz. :  Edwards  v.  SchUlinger,  245  111.  231,  and 
Voorhees,  v.  Mason,  245  HI.  256. 

We  think  these  cases  are  decisive  of  the  questions 
involved  in  this  case.  Here  a  part,  at  least,  of  the 
relief  sought,  viz.,  the  restoration  to  the  Princeton 
Company  of  property  alleged  to  have  been  misappro- 
priated by  its  officers  and  agents,  as  well  as  the 
accounting  prayed  for,  is  clearly  within  the  general  jur- 
isdiction of  a  court  of  chancery.  Such  relief  does  not 
require  the  exercise  of  the  visitorial  power  of  the  gov- 
ernment, but  merely  the  exercise  of  the  corrective 
powers  of  a  court  of  equity.  Henry  Hamburg,  the  pres- 
ident and  general  manager  of  the  Princeton  Company, 
the  Princeton  Company  itself  and  the  Hartford- 
Arizona  Company,  all  entered  their  general  appear- 
ance in  this  case  and  the  demurrer  was  filed  by  them 
jointly  and  severally.  These  defendants  thereby  be- 
came personally  subject  to  the  jurisdiction  of  the  Su- 
perior Court  in  this  case.  The  appearance  of  the  other 
Hamburg  does  not  seem  to  have  been  entered,  nor  was 
there  any  service  of  process  upon  him.  But  it  does 
not  appear  from  any  allegation  in  the  bill  of  complaint 
that  jurisdiction  over  the  person  of  L.  Devere  Ham- 
burg is  indispensable,  or  even  necessary,  in  order  to 
compel  the  Hartford-Arizona  Company  and  Henry 
Hamburg  to  *' restore  and  return, '*  or  to  account  for, 
the  property  alleged  to  have  been  fraudulently  appro- 
priated by  them  and  now  alleged  to  be  in  their  posses- 
sion and  control.  While  the  bill  contains  unnecessary 
allegations  and  prays  for  more  kinds  of  relief  than 
it  might  be  feasible  or  proper  to  grant,  yet,  in  its 
essential  features,  it  is  a  bill  brought  on  behalf  of  the 
Princeton  Company,  by  minority  stockholders,  to  set 
aside  an  alleged  fraudulent  conveyance  made  by  that 
company's  agents  to  another  corporation  over  which 
the  court  has  acquired  jurisdiction  by  its  voluntary  ap- 
pearance. This  relief,  at  least,  is  clearly  within  the 
jurisdiction  of  the  Superior  Court.    The  mere  fact 
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that  other  relief  is  also  prayed  for  is  no  ground  for 
sustaining  a  general  demurrer  to  the  bill,  and  dismiss- 
ing the  bill  for  want  of  equity.  The  rule  in  that  re- 
spect is  that  where  a  bill  in  equity  sets  out  various 
claims  to  the  interposition  of  the  court  and  a  general 
demurrer  is  filed,  the  demurrer  will  be  overruled  if 
any  of  the  claims  affords  a  proper  case  for  the  juris- 
diction of  the  court.  Snow  v.  Counselman,  136  111. 
191;  Gooch  V.  Green,  102  111.  507. 

For  the  reasons  stated,  the  decree  of  the  Superior 
Court  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Reversed  a/nd  remanded. 


William  T.  Hugnley,  Appellant,  t.  Henry  Hamburg 
et  al.,  Appellees. 

Gen.  No.  19,962.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  Ii. 
McKiNUET,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914. 

Statement  of  the  Case. 

The  bill  filed  in  this  case  recites  the  same  facts,  in 
substance,  as  those  set  up  in  the  bill  filed  in  the  case 
of  Huguley  v.  Hamburg,  reported  on  p.  21,  ante, 
and  the  legal  questions  involved  are  substantially  the 
same.  The  only  difference  between  the  cases  is  that 
the  bill  in  this  case  sets  up  the  facts  in  more  detail 
and  also  avers  sundry  additional  facts  for  the  purpose 
of  showing  that  the  officers  of  the  Princeton  Company 
refused  to  allow  certain  transfers  of  appellant's  stock 
to  be  made  upon  the  books  of  the  company,  as  re- 
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quested  by  the  complaining  stockholders,  and  prays  for 
more  extended  relief.  A  general  demurrer  was  filed 
to  the  bill  on  the  sole  ground  of  want  of  equity  on  its 
face,  which  demurrer  was  sustained,  and  therefore  the 
decision  in  the  case  above  mentioned  held  controlling. 

Lewis^  Folsom  &  Stbeeteb  and  J.  G.  Gbossbebg,  for 
appellant. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellees; 
Waltek  H.  Jacobs  and  Chables  J.  McFadden,  of  coun- 
sel. 

Mb.  Pbesidinq  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  §  422* — when  hill  cannot  le  complained  of  as 
multifarious,  A  bill  cannot  be  complained  of  on  review  as  multi- 
farious, where  such  question  was  not  raised  either  In  the  trial  court 
or  the  reviewing  court. 


Julia  €•  Harle,  Appellant,  t.  Henry  Hamburg  et  aL, 

Appellees. 

Gen.  No.  19,964.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  Ii. 
McKiNLET,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914. 

Statement  of  the  Case. 

The  bill  filed  in  this  case  contained,  in  substance, 
the  same  allegations  as  in  the  case  of  Huguley  v.  Ham- 

•Ree  lUlnoifl  Notos  Dlffest,  Vols.  XI  to  XV,  and  CumnUitiTe  Quarterly,  mhbo 
topic  and  tectlon  number. 
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hurg,  reported  on  p.  21,  a/nte.  A  general  demnr- 
rer  was  sustained  to  the  bill  and  the  decision  in  that 
case  held  controlling. 

Lewis^  Folsom  &  Stbesteb  and  J.  G.  Gbossbebq,  for 
appellant 

Winston,  Payne,  Strawn  &  Shaw,  for  appellees; 
Walter  H.  Jacobs  and  Chablbs  J.  McFadden,  of  coun- 
sel 

Mb.  pREsmiNG  Justice  Fitch  delivered  the  opinion 
of  the  court. 


niinols  Life  Insurance  Company,  Defendant  In  Error, 
T.  Edward  T.  Kennedy,  Plaintiff  in  Error. 

Gen.  No.  20,003.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Ratfebtt,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  December  31, 
191i. 

Statement  of  the  Case. 

Action  by  Illinois  Life  Insurance  Company,  a  cor- 
poration, against  Edward  T.  Kennedy  on  a  judgment 
note  given  by  defendant  to  plaintiff  for  the  amount  of 
the  first  premium  on  a  life  insurance  policy.  A  judg- 
ment by  confession  had  previously  been  entered  against 
the  defendant,  and  it  was  afterwards  opened  to  allow 
defendant  to  make  a  defense.  Upon  a  trial  before 
the  court  the  defense  failed,  and  judgment  by  confes- 
sion was  permitted  to  stand.  To  reverse  the  judg- 
menty  defendant  prosecutes  a  writ  of  error. 
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Eael  J.  Walker,  for  plaintiff  in  error. 

Henry  W.  Price  and  Hugh  T.  Martin,  for  defendant 
in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Insubancb,  S  156  • — when  provision  in  application  no  defense 
in  suit  on  note  given  for  premium.  In  an  action  on  a  promissory 
note  given  for  the  amount  of  the  first  premium  on  a  life  Insurance 
policy,  It  cannot  be  claimed  as  a  defense  that  there  was  no  con- 
sideration for  the  note,  for  the  reason  there  was  a  clause  in  the 
application  for  the  policy  that  the  Insurance  company  should  incur 
no  liability  "until  the  first  premium  had  been  actually  paid  to  and 
accepted  by  the  company,  or  Its  authorized  agent,"  where  the  evi- 
dence showed  that  the  company  accepted  the  note  in  payment  of  the 
premium,  and  that  plaintiff,  when  he  accepted  the  policy,  signed 
a  receipt  stating  that  the  premium  had  been  paid. 

2.  Insubanck,  §  328* — provisions  in  application  which  may  he 
waived,  A  provision  in  an  application  which  provides  that  the  in- 
surance company  shall  incur  no  liability  "until  the  first  premium 
has  been  paid  to  and  accepted  by  the  company,  or  its  authorized 
agent,"  and  until  the  policy  has  been  actually  delivered  to  and  ac- 
cepted by  the  insured,  is  for  the  benefit  of  the  company  alone  and 
may  be  waived  by  It 

3.  Insurance,  {  156* — wTiat  does  not  constitute  defense  in  suit 
on  note  given  for  premium.  The  mere  fact  that  an  Insurance  com- 
pany accepts  a  promissory  note  instead  of  cash  in  payment  of  the 
first  premium  does  not  constitute  such  a  violation  of  the  Act 
of  1891  (J.  &  A.  If  6491),  prohibiting  unjust  discrimination  by  life 
insurance  companies  between  insurants  of  the  same  class,  so  that  it 
may  be  availed  of  as  a  defense  to  a  suit  on  the  note,  and  this 
especially  where  there  Is  no  evidence  that  any  discrimination  was 
made  In  the  Instant  case,  even  though  the  acceptance  of  the  note 
in  some  cases  and  not  in  others  could  be  held  to  be  a  discrimination. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  »Bd  Cumulative  Quarterly,  same 
topio  and  section  number. 
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S.  F.  Sajrs,  Defendant  in  Error,  t.  John  Tangas  and 
£.  F.  Thompson,  Plaintiffs  in  Error. 

Gen.  No.  20,053.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hi^tbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  December  31, 
1914.    Rehearing  denied  January  13,  1915. 

Statement  of  the  Case. 

Action  by  S.  F.  Sayrs  against  John  Yangas  and  E. 
F.  Thompson  on  a  stay-of-execution  bond  given  to 
plaintiff  by  Thompson  with  Yangas  as  surety,  to  re- 
cover the  amount  of  a  judgment,  cost  and  interest,  and 
the  value  of  the  use  of  the  premises  for  the  period  dur- 
ing which  Thompson  remained  in  possession  after  the 
judgment  was  rendered,  said  judgment  having  been 
recovered  by  plaintiff  against  defendant  in  a  suit  for 
the  possession  of  certain  premises,  and  affirmed  by  the 
Appellate  Court.  See  Sayrs  v.  Thompson,  172  111. 
App.  207.  The  defendants  filed  an  affidavit  of  merits. 
The  court  entered  an  order  stating,  in  substance,  that 
the  defendants  by  their  affidavit  had  admitted  the 
amount  of  the  original  judgment,  costs  and  interest  to 
be  due  and  that  the  affidavit  showed  a  defense  to  only 
a  portion  of  plaintiff's  demand.  A  judgment  was 
thereupon  entered  against  the  defendants  for  the 
amount  of  the  original  judgment,  interest  and  costs, 
but  reserved  '*for  future  determination  and  adjudica- 
tion the  matter  of  the  balance  of  the  plaintiff's  de- 
mand." The  defendants  sued  out  a  writ  of  error  from 
that  judgment,  but  were  again  unsuccessful  and  the 
judgment  was  affirmed.  See  Sayrs  v.  Yangas,  187  111. 
App.  23.  The  defense  interposed  to  the  reserved 
claim  for  the  value,  use  and  occupation  of  the  premises 
was  that  the  premises  had  no  rental  value  whatever 
because  of  the  alleged  untenantable  oondition  of  the 
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same.  A  trial  was  had  by  a  jury  and  plaintiff  re- 
covered a  verdict  and  judgment  for  two  hundred  dol- 
lars. To  reverse  the  judgment,  defendants  prosecute 
error. 

Thompsoij,  Clabe  &  Stevenson,  for  plaintiffs  in 
error. 

M.  B.  Waltz  and  Hbnby  T.  Chacb,  Jr.,  for  defendant 
in  error. 

Mb.  PBEsroiNQ  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  9  1012* — when  remarks  of  court  not  pre- 
tented  for  review.  Alleged  prejudicial  remarks  of  tlie  trial  court 
are  not  preflented  for  review  when  not  shown  in  the  abstract  of  the 
record. 

2.  Lakplok)  Ain>  TSNANT,  {  206* — tohen  instrucHon  on  duty  of 
owner  to  make  repairs  proper.  An  Instruction  to  the  effect  that  an 
owner  of  property  is  under  no  obligation  to  keep  his  premises 
in  repair  when  the  person  who  Is  in  possession  is  occupying  the 
same,  without  any  agreement  and  without  permission  of  the  owner, 
held  to  correctly  state  the  law  applicable  to  the  case. 

8.  Appeal  aitd  ebbob,  §  18S4* — admissiUlity  of  evidence  in  suit 
on  stay  bond.  In  an  action  on  a  stay-of-ezecution  bond  to  recover 
the  amount  of  the  Judgment,  costs  and  interest  and  the  value  of 
the  use  of  the  premises  after  the  Judgment  was  rendered,  refusal 
to  permit  the  defendant  to  prove  an  alleged  agreement  on  the  part 
of  the  plaintlfT  to  make  repairs,  held  proper  where  the  offer  related 
to  a  period  of  time  prior  to  the  original  Judgment 

4.  Appeal  and  xbbob,  {  ISSi^-^-admissihility  of  evidence  in  suit 
on  stay  bond.  In  a  suit  on  a  stay-of-ezecution  bond  to  recover  for 
the  use  and  occupation  of  the  premises  since  the  rendition  of  the 
Judgment,  It  Is  not  error  to  refuse  to  permit  defendant  to  prove  that 
he  paid  for  repairs  made  on  the  premises  where  there  was  no  proof 
tending  to  show  that  the  plaintiff  agreed  to  reimburse  him  for 
the  same. 

•See  nitnolB  Notes  IHgMt,  Tola.  XI  to  XV,  udA  CumiflaUTe  Quyrtcrlj,  mom 
niD  mmI  ■ectloB  anmber. 
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The  People  v.  Hood,  191  IlL  App.  83. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error^  t.  Margaret  Hood,  Plaintiff  in  Error. 

een.  No.  S0,068.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Shebidan  E. 
Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.  Reversed  and  remanded.  Opinion  filed  De- 
cember 31,  1914. 

Statement  of  the  Case. 

Prosecution  in  the  Municipal  Court  by  the  People 
of  the  State  of  Illinois  against  Margaret  Hood  for  a 
violation  of  section  10  of  the  Motor  Vehicle  Act  (J.  & 
A.  ^  10,010).  Upon  a  jury  trial  the  defendant  was 
found  guilty  and  fined  fifty  dollars  and  costs.  To  re- 
verse the  judgment,  defendant  prosecutes  a  writ  of 
error. 

The  information  alleged  that  plaintiff  in  error 
''heretofore,  to-wit:  On  the  25th  day  of  September, 
A.  D.  1913,  at  the  City  of  Chicago,  aforesaid,  did  then 
and  there,  upon  a  public  highway  situated  within  the 
corporate  limits  of  the  City  aforesaid,  drive  a  motor 
vehicle  at  a  speed  greater  than  is  reasonable  and 
proper,  having  regard  to  the  traffic  and  the  use  of  the 
way,  so  as  to  endanger  the  life  or  limb  or  injure  the 
property  of  any  person.  Informant  further  says  that 
the  above  violation  then  and  there  occurred  upon  a 
public  highway  within  the  jurisdiction  of  the  South 
Park  Commissioners  in  violation  of  section  10,  Illinois 
Motox  Vehicle  Law.'' 

A  motion  to  quash  the  information  was  made  and 
overruled. 

Edwabd  H.  Mobbis^  for  plaintiff  in  error. 

Maglay  Hoynb,  for  defendant  in  error;  E.  E.  Wilsoh 
and  Jambs  C.  Doolby,  of  counsel. 

Vol  CLaczxxz  s 
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Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  AuTOHOBiLBS  AND  0ABAGE8,  §  1* — When  information  sufficient 
to  charge  violation  of  statute  as  to  speed.  An  Information  charging 
a  violation  of  section  10  of  the  Motor  Vehicle  Act  (J.  ft  A.  t  10.010) 
held  not  defective  for  the  reason  it  charges  the  offense  disjunctively, 
in  that  it  alleges  not  only  that  defendant  drove  a  motor  vehicle  "at 
a  speed  greater  than  is  reasonable  and  proper  having  regard  to  the 
traffic  and  the  use  of  the  way,"  but  also  "so  as  to  endanger  the  life 
or  limb  or  injure  the  property  of  any  person;"  the  violation  of  the 
statute  is  charged  by  the  first  clause,  and  the  second  clause  may  be 
regarded  as  surplusage. 

2.  Automobiles  and  oabaoes,  §  1* — when  allegation  in  informa- 
tion need  not  he  proved.  In  an  information  charging  a  violation  of 
section  10  of  the  Motor  Vehicle  Act  (J.  ft  A.  t  10,010),  an  allegation 
that  the  violation  occurred  upon  a  public  highway  within  the  Juris- 
diction of  the  South  Park  Commissioners  is  immaterial  and  need  not 
be  proved,  where  there  was  another  allegation  in  the  information 
that  the  violation  occurred  upon  a  public  highway  in  the  city  of 
Chicago,  and  that  fact  was  proved. 

3.  Automobiles  and  gabages,  S  1* — necessity  of  proof  showing 
violation  of  statute  within  limitation  period,  A  convictiou  for  a 
violation  of  section  10  of  the  Motor  Vehicle  Act  (J.  ft  A.  f  10,010) 
cannot  be  sustained  where  the  proof  does  not  show  that  the  offense 
was,  committed  within  eighteen  months  before  the  commencement 
of  the  prosecution  as  required  by  the  Criminal  Code,  div.  IV,  sec 
4  (J.  ft  A.  If  4011),  and  this  although  the  information  is  sufficient 
on  its  'face  to  charge  the  commission  of  the  offense  within  such 
time,  since  the  information  is  not  evidence  and  cannot  supply  the 
lack  of  proof. 

•See  nilnols  NotM  DtsMt,  Vols.  XI  to  XV,  and  CamalattTe  Qiiartorlj,  mom 
topic  and  feetloD  number. 
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Barron  v.  LevlnBon,  191  IlL  App.  36. 


Thomas  A.  Barron,  Plaintiff  in  Error,  t.  Isidor  Levin- 
son,  Defendant  in  Error. 

Gen.  No.  18,567.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwin  K. 
Walkeb,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914. 

Statement  of  the  Case. 

Action  by  Thomas  A.  Barron  against  Isidor  Levin- 
son  to  recover  damages  for  injuries  to  plaintiff's  flat 
alleged  to  have  been  caused  by  defendant  as  a  tenant. 
It  appeared  that  in  April,  1910,  the  defendant  rented 
a  flat  from  the  plaintiff  and  occupied  it  from  that  time 
until  May  30,  1911,  under  a  verbal  lease  from  month 
to  month.  On  May  1,  1911,  plaintiff  served  on  the 
defendant  a  thirty  days'  notice  to  quit.  Defendant 
moved  out  on  May  30,  1911,  but  retained  the  keys  of 
the  flat.  The  next  day  the  plaintiff  called  on  the  de- 
fendant and  asked  him  for  the  keys.  Defendant  re- 
fused to  give  them  up  but  sent  them  by  mail  the  next 
day.  Plaintiff  thus  received  the  keys  on  June  2, 1911. 
According  to  the  plaintiff's  evidence,  in  which  he  is 
corroborated  by  three  other  witnesses,  he  found,  when 
he  entered  the  vacant  flat  on  June  2nd,  that  some  of 
the  glass  globes  of  the  chandeliers  were  broken  and 
scattered  around  the  floor  and  others  were  missing; 
that  several  of  the  window  shades  were  torn,  and  a 
large  piece  torn  out  of  one  of  them  had  been  thrown 
on  the  front  porch;  that  one  of  the  inner  doors  had 
been  cut  in  several  places  as  by  an  axe;  that  part  of 
the  grillwork  between  the  first  and  second  rooms  was 
broken  and  one  of  the  posts  had  apparently  been 
diopped  by  an  axe ;  that  most  of  the  window  cords  had 
been  cut  and  some  were  hanging  loose ;  that  the  wood- 
work was  scratched,  dented  and  splintered;  and  upon 
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the  papered  walls  of  the  parlor  and  bedrooms  had  been 
written  in  colored  chalk  and  with  indelible  pencils  the 
words  *' Beware  of  Rats,''  and  *' Beware  of  Bed-Bugs/' 
The  undisputed  evidence  was  that  the  flat  was  in  good 
condition  when  the  tenant  moved  in,  and  that  the 
plaintiff  was  required  to  expend  a  considerable  sum 
of  money  to  repair  the  damage  thus  found  after  the 
tenant  had  moved.  There  was  also  evidence  that  a 
bitter  feeling  existed  between  the  landlord  and  tenant. 
As  opposed  to  this  evidence,  defendant  testified  that 
when  he  left  the  flat  there  '*was  no  damage  except  such 
as  might  be  termed  'ordinary  wear  and  tear,'  "  and 
he  produced  two  witnesses  who  testified  that  they  were 
present  when  he  moved  out,  and  *'saw  no  damage." 

A  trial  was  had  by  the  court  without  a  jury  and  the 
court  found  the  issues  for  the  defendant,  upon  the 
ground,  as  stated  in  the  statement  of  facts  certified 
to  this  court,  ''that  the  evidence  failed  to  show  that  the 
defendant  did  or  committed  the  acts  complained  of,  or 
that  the  same  were  permitted  to  be  done  to  the  knowl- 
edge of  the  defendant."  To  reverse  the  judgment, 
plaintiff  prosecutes  a  writ  of  error. 

EosT  &  Smith,  for  plaintiff  in  error. 

QoRMAN,  Pollock,  Sui4Livan  &  Livingston,  for  de- 
fendant in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  197* — when  flndinff  <u  to  infwry  t& 
premUes  hy  tenant  contrary  to  evidence.  In  an  action  by  a  land- 
lord to  recover  damages  to  his  flat  alleged  to  have  been  caused  by 
the  defendant  as  his  tenant,  a  finding  in  favor  of  defendant  held 
contrary  to  the  weight  of  the  evidence,  where  a  preponderance  of 
the  evideD^3  showed  that  the  damage  was  done  after  notice  to  quit 
had  been  served  on  defendant  and  before  he  turned  over  the  key« 

•Sec  Illlnolfl  NotM  DIsvst,  Volik  XI  to  XY,  and  CnmnlstlTe  Quartoily,  laae 
topic  and  tection  number. 
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to  the  flat,  an4  i%  also  aiH^ew •d  that  he  refused  to  tnim  ovec  the 
keys  on  the  next  day  after  he  moved  out,  but  returned  them  by  mall 
BO  that  plaiAtUT  did  not  receiiCQ  them  until  two  days  thereafter,  and 
it  did  not  appear  that  defendant  denied  that  he  was  at  the  prem- 
ises in  the  interim  between  the  time  he  moved  out  and  the  time 
plaintiff  received  the  keys  by  mall,  iron,  whici.  fact  a  reasonable 
inference  would  axise  that  the  damage  was  deliberately  committed 
either  by  the  defendant  himself  or  by  some  one  for  whose  acts  he 
waB  req;K>nsible. 

2k  £}viDBKCE»  S  40* — when  tMure  to  deny  material  fact  raUei  pre- 
mmptive  evidence  ifiould  be  unfavorahle.  There  is  a  well-estabnshed 
principle  of  law  that  where  a  fact  material  to  the  issue  is  within 
the  knoiwledge  of  one  of  .the  parties  to  a  lawsuit,  the  failure  to  dis- 
close such  fact»  when  the  opportunity  is  offered,  gives  rise  to  the 
presumption  that  the  evidence  would  have  been  unfavorable. 


Qeorge  W.  Beddig  et  al^  Copartners^  trading  aa  Beddig 
Company,  Defendants  in  Error,  t.  Norman  Frieden- 
wald,  PlaintiflT  in  Error. 

Gen.  No.  19,493.    (Not  to  be  reported  in  fnll.) 

Brror  te  tbe  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 

Tmkbu^  Jn^tg%  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1914.  Affirmed.    Opinion  filed  December  31, 
1914. 

Statement  of  the  Case. 

Action  by  George  W.  Eeddig,  R.  R.  Eeddig  and  F.  0. 
Reddig,  copartners,  trading  as  Reddig  Company, 
against  Norman  Friedenwald  to  recover  for  work  and 
materials  furnished  to  the  defendant.  The  trial  was 
before  the  court  without  a  jury.  To  reverse  a  judg- 
ment entered  on  a  finding  in  favor  of  plaintiff  for 
$161.48,  defendant  prosocutea  a  writ  of  error. 

SmKEY  K  Wabe,  for  plaintiff  in  error, 

•8e«  Illinois  Notes  Dlir«st,  Volik  XI  to  XY,  and  CwMtotlve  QsMtwIy.  laae 
tnple  ABd  section  number. 
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Benneb  &  Weld,  for  defendants  in  error. 
Mb.  Jtjbtioe  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

PBmciPAL  AND  AGENT,  {  181* — tohen  finding  that  defendant  acted 
in  capacity  of  principal  warranted  by  evidence.  In  an  action  to 
recover  for  work  and  materials  furnished  where  the  only  issue  In 
the  case  was  whether  the  defendant  when  ordering  the  material 
acted  in  the  capacity  of  principal  or  agent,  a  finding  in  favor  of 
plaintiff  held  warranted  by  the  evidence.  It  appearing  that  there 
were  but  two  witnesses,  one  for  each  of  the  parties,  and  that  the 
trial  court  found  against  the  contention  of  defendant 


Simeon  P.  Shope  et  al.,  Copartners,  trading  as  Shope, 
Zane,  Busby  k  Weber,  Appellees,  t.  Henry  I).  Laugh- 
lln,  Appellant. 

Gen.  No.  19,637.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  April  term,  1913.    Aflirmed.    Opinion  filed  December  31,  1914. 

Statement  of  the  Case. 

Action  by  Simeon  P.  Shope,  John  M.  Zane,  Leonard 
A.  Busby  and  Harry  P.  Weber,  copartners,  trading  as 
Shope,  Zane,  Busby  &  Weber,  against  Henry  D.  Laugh- 
lin  for  services  rendered  to  defendant  by  plaintiffs  as 
attorneys  and  for  money  advanced,  and  also  for  serv- 
ices rendered  and  money  advanced  by  a  firm  to  whose 
business  the  plaintiffs  succeeded.  A  trial  was  had 
before  the  court  and  a  jury  and  a  verdict  was  returned 
in  favor  of  plaintiff  for  five  thousand  dollars.  To  re- 
verse the  judgment,  defendant  appeals. 

•See  nilnoto  Notes  DigMt,  VeU.  XI  to  XV,  sad  CamulaUTe  Qoarterly,  mum 
toplo  mad  aectlon  nomber* 
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LooMis  C.  Johnson  and  BANDOiiPH  Lauqhun^  for 
appellant. 

John  M.  Zane  and  Habby  P.  Wbbeb,  for  appellees. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court 

Abstract  of  the  Deeision. 

1.  Attobnet  and  cxjent,  8  135* — when  findings  in  suit  for  com' 
pensation  sustained  "by  the  evidence.  In  a  suit  by  law  firm  for 
services  rendered  to  defendant,  where  the  defendant  claimed  that 
he  was  not  personally  liable  for  the  reason  that  the  servlceB  were 
rendered  for  corporations  In  which  he  was  interested,  that  he  was 
coerced  Into  sluing  certain  notes  in  payment  because  of  his  de- 
pendency upon  plaintiff's  firm  In  the  various  matters  of  litigation, 
and  that  certain  payments  made  by  him  were  misapplied,  held  that 
under  the  evidence  in  the  record  such  questions  were  for  the  Jury, 
and  that  the  findings  of  the  Jury  in  favor  of  plaintifCs  was  sustained 
by  the  preponderance  of  the  evidence. 

2.  Attobnkt  and  cuekt,  %  134* — odmissiMlity  of  assignment  of 
claim  for  legal  services.  In  an  action  by  the  assignee  of  a  claim 
for  attorneys'  fees,  where  one  of  the  counts  of  the  declaration  set 
forth  the  assignment,  and  during  the  trial  an  additional  count  was 
filed,  held  that  the  assignment  could  properly  be  introduced  in  evi- 
dence under  the  original  declaration  and  that  it  was  unnecessary  to 
file  the  additional  count 

3.  Attobnet  Ain>  gliei«t,  |  134* — admissihility  of  assignment  of 
claim  for  legal  services.  In  an  action  by  a  law  firm  for  services 
rendered,  where  a  part  of  the  claim  was  for  services  rendered  by  a 
firm  to  whose  business  the  plaintiffs'  firm  succeeded,  and  such  part 
of  the  claim  was  sued  for  by  plaintiff  as  assignee,  held  that  a  copy 
of  the  assignment  was  properly  admitted  in  evidence  as  against 
the  contention  of  defendant  that  it  was  not  admissible,  for  the 
reason  that  the  assignment  did  not  cover  the  accounts  for  services 
sued  for  which  were  rendered  to  corporations  in  which  defendant 
was  interested,  and  that  no  foundation  was  laid  for  the  introduction 
of  a  copy  of  the  last  assignment 

4.  Tbiai.,  8  271* — when  refusal  to  submit  special  interrogatories 
not  improper.  Refusal  of  court  to  submit  to  the  Jury  numerous 
special  findings,  held  not  error  where  the  findings  Involved  mere 
evidentiary  facts  and  the  giving  of  them  would  practically  have 
subjected  the  Jury  to  cross-examination  as  to  the  reasons  for  arriv- 
ing at  their  conclusions. 

•Sm  miBote  N«tM  Dlsest,  Tola.  XI  to  XT,  and  CamnliltlTO  Qnartorljr,  hum 
lo9lo  and  loetloa 


40  Appilzatb  C0UBT8  OF  Illtooib. 

Colonial  Sugar  Go.  t.  Railway  T.  6  W.  Co.,  181  IlL  App.  40. 

5.  IiTSTBUOTioNS,  8  143* — when  requested  instructiotiM  properly 
refused.  The  refusal  of  two  certain  requested  Instructions  Jteld 
proper,  where  one  of  them  contained  the  words  "under  the  other 
Instructions  of  the  court/'  and  could  be  controlling  only  upon  the 
facts  when  specially  Utnited  to  the  other  Instruction  or  If  the  two 
Instructions  were  given  as  one  Instruction,  and  the  other  Instruction 
If  standing  by  Itself  would  tender  an  Immaterial  Issue. 

6.  iNSTBUonoNs,  I  140* — when  requested  instructions  may  be 
properly  refused.  A  requested  Instruction  held  not  Improperly  re- 
fused, where  It  was  cautionary  In  Its  nature  and  moreover  bad  In 
form  and  covered  by  another  Instruction  given. 

7.  Appeal  and  ebbob,  S  1541* — when  giving  of  instruction  not 
prejudicial.  The  fact  that  an  instruction  given  on  behalf  of  plain- 
tiffs referred  to  facts  not  denied  by  defendant,  held  not  prejudicial 
under  the  facts  of  the  case  on  the  ground  that  it  directed  the 
Jury's  attention  to  particular  evidence. 

8.  iNSTBXTcnoNs,  8  137* — when  properly  refused,  A  requested 
instruction  may  be  properly  refused  where  there  is  no  evidence 
In  the  record  upon  which  to  base  It. 

9.  Attobnet  and  cLiEifr,  (  135* — when  finding  as  to  amount  of 
compensation  sustained  by  the  evidence.  The  amount  of  a  verdict 
for  the  services  of  a  firm  of  attorneys,  held  not  excessive  because 
the  defendant  was  not  credited  with  a  certain  sum  paid  by  a  note, 
where  it  was  a  controverted  question  of  fact  whether  or  not  a  re- 
duction had  been  made,  and  it  was  admitted  by  defendant  that 
there  was  a  conflict  on  that  Issue. 


Colonial  Sugar  Company^  Defendant  In  Error,  r.  Bail- 
way  Terminal  &  Warehouse  Company,  Plaintiff  in 
Error. 

Oen.  No.  19,863.    (Not  to  be  reported  in  full.) 

Srror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robkbt  H. 
Scott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term»  1814.  Affirmed.  Opinion  filed  December  31, 
IdU. 

•See  minolB  Notes  DIcefl,  Vols.  XI  to  XV.  and  Cnmnlattv*  Qwrterir.  mb« 
toplo  and  soetton  iwimbw. 
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Statement  of  the  Case. 

Action  bronght  in  the  Municipal  Conrt  of  Chicago 
by  the  Colonial  Sugar  Company  against  the  Railway 
Terminal  &  Warehouse  Company  a  corporation,  for 
damages  to  the  contents  of  three  cars  of  sugar  stored 
by  plaintiff  in  the  warehouse  owned  and  operated  by 
defendant  At  the  time  the  suit  was  brought,  James 
D.  Pugh  and  Andrew  McAnsh  were  also  joined  as  de- 
fendants, but  before  the  trial  they  were  dismissed  out 
of  the  caae^  and  the  cause  proceeded  against  the  Bail- 
way  Terminal  &  Warehouse  Company  alone.  Trial 
was  had  before  the  court  without  a  jury.  To  reverse 
a  judgment  entered  on  a  verdict  for  plaintiff  for 
$485.67,  the  Railway  Terminal  &  Warehouse  Company 
prosecutes  error. 

Defendant  conducted  a  storage  warehouse  in  the 
city  of  Chicago.  Plaintiff  shipped  three  cars  loaded 
with  bags  of  sugar,  for  storage,  to  the  defendant,  at 
its  warehouse  in  Chicago.  These  cars  were  directed 
to  F.  C.  Van  Ness,  care  of  the  Railway  Terminal  & 
Warehouse  Company,  the  defendant;  and  when  de- 
livered to  the  Warehouse  Company,  a  warehouse 
receipt  was  issued  to  the  said  F.  C.  Van  Ness.  The  con- 
tents of  these  cars  were  unloaded  at  the  warehouse. 
The  bags  were  stored  in  tiers  seven  or  eight  bags  high, 
on  the  main  floor  of  the  warehouse,  which  is  slightly 
above  the  street  level,  within  twenty  or  twenty-five 
feet  of  doors  that  remained  open  practically  the  entire 
day.  These  doors  led  out  directly  onto  a  switch  track, 
and  beyond  the  switch  track  is  a  public  roadway. 
There  was  evidence  to  prove  that  dust  and  dirt  had 
collected  on  the  bags  and  that  the  sugar  was  lumpy 
and  of  a  dirty  or  grayish  color. 

Q.  J,  Chott  and  Fbank  H.  Culvbb,  for  plaintiff  in 
error. 
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HoYNB,  O'Connor  &  Irwin,  for  defendant  in  error; 
Carl  J.  Appbll,  of  counseL 

Mr,  Justicb  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Deeislon. 

1.  Wabehoubbmbn,  S  13* — when  liable  for  damage  to  goods 
stored.  In  an  action  against  a  warehouse  company  for  damage  to 
sugar  while  stored  in  defendant's  warehouse,  a  verdict  for  plaintiff 
held  sustained  by  the  evidence,  where  it  appeared  that  defendant 
permitted  the  sugar  to  be  stored  so  as  to  be  exposed  to  the  weather 
and  the  dust  from  the  street. 

2.  Wabehoitbemen,  §  19* — right  to  limit  liability  by  provision  in 
warehouse  receipt.  The  Act  relating  to  Railroads  and  Warehouses, 
(Kurd's  R.  S.  1911,  ch.  114,  |§  243b,  261,  J.  &  A.  KIT  90002,  9020), 
held  not  to  permit  a  warehouse  company  by  a  provision  in  a  ware- 
house receipt  to  limit  its  liability  for  failure  to  exercise  ordinary 
care  for  the  property  Intrusted  to  it  for  safe-keeping. 

3.  Warehousemen,  §  19* — limitation  of  liability  in  warehouse 
receipt  construed.  A  provision  in  a  warehouse  receipt  that:  "All 
damage  to  goods  or  property  occasioned  by  fire,  water,  leakage, 
shrinkage,  breakage,  ratage,  vermin,  heat,  frost,  change  of  weather 
or  from  inherent  qualities  of  the  property,  by  riot  or  any  accident 
or  providential  cause  at  owner's  risk,"  held  not  to  exempt  the  ware- 
house company  from  liability  for  negligence  in  permitting  goods  to 
be  stored  in  the  warehouse  near  an  open  door  so  as  to  be  exposed 
to  the  weather  and  the  dust  of  a  street. 

4.  Warehousemen,  §  29* — when  pJaintifTs  right  to  sue  cannot 
be  urged  on  review.  Where  a  judgment  was  recovered  against  a 
warehouse  company  for  damage  to  goods  while  in  storage,  held  that 
defendant  could  not  urge  on  review  that  the  suit  should  have  been 
brought  by  the  person  in  whose  name  the  warehouse  receipts  were 
issued,  where  the  plaintiff  sued  as  owner,  and  defendant's  affidavit 
of  merits  did  not  deny  plaintiff's  ownership,  and  there  was  evidence 
that  defendant  recognized  plaintiff  as  such  owner. 

•8m  lUlnols  Notes  Digest,  VoU.  XI  to  XV,  and  CvmnlatiTe  Qoarterljr,  mb« 
topic  and  •ectlon  niunber. 
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Clarence  E.  Weleh^  Appellee^  r.  Chieago  &  Alton  Rail- 
road Company^  Appellant. 

Gen.  No.  19,977.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
DOBB  Bbentaito,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  December 
31,  1914. 

Statement  of  the  Case. 

Action  by  Clarence  E.  Welch  against  the  Chicago  & 
Alton  Railroad  Company,  a  corporation,  to  recover 
damages  for  personal  injuries  sustained  by  plaintiff 
while  in  defendant's  employ  as  a  brakeman.  To  re- 
verse a  judgment  entered  on  a  verdict  in  favor  of 
plaintiff  for  ten  thousand  dollars,  defendant  appeals. 

The  facts  showed  that  plaintiff  was  injured  by  stumb- 
ling over  a  pile  of  cinders  on  the  railroad  track  when 
he  went  between  moving  cars  to  disconnect  the  air 
hose  for  the  purpose  of  stopping  the  train  in  order  to 
avoid  a  collision  with  other  cars  at  certain  depot 
grounds,  while  switching. 

Plaintiff's  declaration  charged  that  the  movement 
of  the  cars  was  an  interstate  commerce  movement  and 
therefore  the  Federal  Employers'  Liability  Act  ap- 
plied. 

The  gravamen  of  the  charge  in  the  three  counts  re- 
maining in  the  declaration  when  the  case  went  to  the 
jury  was:  That  the  defendant  did  not  provide  a 
reasonably  safe  place  for  the  plaintiff  to  work,  in  that 
defendant  negligently  permitted  **  piles  of  cinders  un- 
necessarily to  be  and  remain  upon  its  track  known  as 
its  Peoria  main,  at  Dwight,  Illinois,  and  had  negli- 
gently failed  to  use  reasonable  care  to  inspect,  discover 
and  remove  them,  thereby  making  the  track  not  reason- 
ably safe  for  the  plaintiff  to  work  oH;  that  defendant 
could  have  discovered  the  cinders  had  it  used  reason* 
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able  care ;  that  plaintiff  could  not  have,  and  was  igno- 
rant of  them ;  that  while  walking  on  the  track  between 
the  cars,  which  obscured  his  view  of  them,  he  tripped, 
stumbled  over  them,  and  was  injured/' 

Because  of  the  application  of  the  Federal  Employ- 
ers' Liability  Act,  the  defense  of  fellow-servant  was 
eliminated,  and  the  defense  of  plaintiff's  contributory 
i^egligence  was  urged  only  in  mitigation  of  the  dam- 
ages. 

The  defense  relied  on  at  the  time  of  the  trial,  as 
shown  by  the  briefs  and  at^ument  of  counsel,  was  that 
the  accident  was  the  result  of  a  danger  of  which  the 
plaintiff  had  assumed  the  risk,  and  the  defendant  con- 
fines its  brief  and  argument  on  this  appeal  to  that 
issue,  and  contends  that  the  pile  of  cinders  was:  (1) 
An  incidental  risk  and  hazard  ordinarily  connected 
with  the  plaintiff's  employment;  or  (2)  an  extra  hazard 
of  which  he  had  had  actual  notice;  or  (3)  an  extra 
hazard  of  which  he  will  be  presumed  to  have  had  notice 
because  they  were  so  patent  and  obvious ;  because  they 
were  at  all  times  on  the  Peoria  main;  because  he  was 
by  and  on  this  track  innumerable  times  when  cinders 
were  on  it, 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Silas  H.  Strawn,  Edwabd  W.  Evebett  and  J,  Sidney 
CoNDiT,  of  counsel. 

Feanois  J.  Woolley,  for  appellee. 

Me.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  MA8TEB  AND  BEBVANT,  {  698* — v>hen  TBcovenf  fOT  injury  to 
hrakeman  sustained  ty  the  evidence.  In  an  action  for  injuries  sus- 
tained 1>7  a  brakeman  aUeged  to  haTe  been  cansed  by  the  ne^igence 
of  defendant  in  permitting  a  pile  of  cinders  <m  the  railroad  track, 
where  the  defense  was  that  plaintiff  aaemmed  the  risl^  a  verdict 

•See  nilnola  Notes  DlgMt»  Vdto.  XI  to  XV,  and  CtamOmtH^  Qmrtwly,  mm^ 
toplo  and  seetlMi  i       " 
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for  plaintiff  held  sustained  by  the  evidence,  where  It  was  conceded 
that  the  pUe  of  cinders  caused  the  Injury,  and  It  appeared  that 
plaintiff  had  no  knowledge  of  the  cinders  or  that  he  had  worked 
on  the  line  at  the  particular  place  In  question  for  several  months 
prior  to  the  Injury. 

2.  Masteb  and  besvant,  i  766* — when  refusal  to  direct  verdict 
for  defendant  proper.  In  an  action  against  a  railroad  company  for 
injuries  sustained  by  plaintiff  alleged  to  have  been  caused  by  a 
pile  of  cinders  in  the  track,  over  which  he  stumbled  when  he  went 
between  moving  cars  to  disconnect  the  air  hose  In  order  to  stop  the 
train  for  the  purpose  of  avoiding  a  collision,  refusal  of  court  to 
direct  a  verdict  for  defendant  on  the  ground  that  plaintiff  was 
charged  with  notice  of  the  pile  of  cinders  and  that  he  assumed 
the  risk,  held  not  error,  where  there  was  evidence  tending  to  show 
that  plaintiff  had  not  worked  at  the  particular  place  In  question  for 
many  months  and  that  he  had  no  knowledge  of  the  pile  of  cinders, 
and  it  also  appearing  that  a  rule  of  the  company  had  been  posted 
in  the  form  of  a  bulletin  at  various  places  on  the  line  forbidding 
the  dumping  ot  dndeni  on  tracks  at  the  place  in  question. 


Vary  M.  Springer^  Plaintiff  in  Error,  y.  David  Bradley 
Muiafaetaring  Company,  Defendant  in  Error. 

Oen«  No.  19,996. 

1.  CoNTRACTB,  S  51* — When  finding  as  to  letters  constituting  sus- 
tained 1>y  the  evidence.  A  finding  of  the  trial  court  on  conflicting 
evidence  that  a  letter  alleged  to  have  been  written  by  defendant  to 
plaintiff  was  mailed  to  and  received  by  plaintiff  and  that  plaintiff 
replied  by  letter  and  that  the  two  letters  constituted  a  binding  con- 
tract, held  sustained  by  the  evidence. 

2.  Appeal  and  ebbob,  |  1414* — when  findings  of  trial  court  will 
not  l>e  disturbed.  In  a  case  tried  without  a  Jury,  the  findings  of 
the  trial  court  on  conflicting  testimony  will  not  be  disturbed  by 
the  Appellate  Court,  unless  clearly  and  manifestly  against  the 
weight  of  the  evidence. 

3.  Acoot7iTT  STATED,  8  3* — When  account  in  defendant's  hooks  bind- 
ing on  plaintiff.  An  account  as  shown  in  the  books  of  defendant  Is 
binding  on  plaintiff  where  the  plaintiff  in  a  stipulation  admitted  that 
the  books  showed  the  Indebtedness,  and  this  though  the  stipulation 

•Bee  nUnoli  Notes  Dl^Mt,  Vols.  XI  to  XT,  and  CumnlaUTe  Quarterly,  Mune 
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reserved  to  plaintiff  the  relevancy  and  admissibility  of  the  account, 
where  it  further  appeared  that  the  account  was  made  a  part  of 
a  letter  addressed  to  plaintiff  by  defendant  And  plaintiff  in  a  letter 
written  in  reply  acquiesced  and  agreed  to  the  account  as  stated. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  December  31, 
1914. 

Statement  by  the  Court.  This  is  an  action  brought 
in  the  Municipal  Court  of  Chicago  by  Mary  Morgan 
Springer,  plaintiff  in  error,  hereinafter  referred  to  as 
the  plaintiff,  against  the  David  Bradley  Manufactur- 
ing Company,  a  corporation,  hereinafter  referred  to  as 
the  defendant,  for  the  sum  of  $3,397,  which  represents 
dividends  which  plaintiff  claims  were  due  her  from 
defendant  at  the  time  this  suit  was  brought,  viz.,  April 
5, 1912.  Plaintiff's  statement  of  claim  and  amendment 
thereto  set  forth  that  the  plaintiff  owned  316  shares 
of  stock  of  the  defendant ;  that  from  January  31,  1910, 
up  to  April  5,  1912,  various  dividends  had  been  de- 
clared, the  aggregate  dividends  totaling  $3,397-  It 
was  stipulated  between  the  parties  that  all  thie  fore- 
going dividends  were  declared,  not  from  earnings  of 
the  said  Company,  but  from  money  realized  from  the 
sale  of  assets  disposed  of  in  the  liquidation  of  the 
defendant.  To  the  plaintiff's  statement  of  claim  de- 
fendant filed  a  statement  of  defense  and  set-off,  veri- 
fied by  J.  Harley  Bradley,  president  of  the  defendant. 
This  statement  of  defense  and  set-off  did  not  deny 
that  plaintiff  was  the  owner  of  the  316  shares  of  stock, 
and  that  as  a  result  of  the  sale  of  assets  of  the  de- 
fendant Company  in  liquidation,  dividends  accrued  on 
plaintiff's  316  shares  to  the  amount  of  $3,397.  De- 
fendant, however,  in  the  statement  of  defense  and  set- 
off, alleges  tte  fact  to  be  that  the  316  shares  of  stock 
came  into  the  possession  of  the  plaintiff  by  reason  of  a 
distribution  of  the  estate  of  Mary  Ella  Morgan,  mother 
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of  the  plaintiff,  who  died  on  or  about  November  1, 
1899;  that  this  distribution  was  made  by  written 
agreement  under  date  of  July  25, 1900,  to  which  plain- 
tiff, her  father  and  her  five  brothers  and  sisters  were 
parties;  that  by  this  agreement  all  the  personal  and 
real  property,  with  the  exception  of  a  certain  piece 
of  property  known  as  389  West  Adams  street,  was 
divided  equally  among  the  signers  of  this  agreement, 
and  that  these  316  shares  of  stock  represented  one- 
seventh  of  the  number  of  shares  of  stock  of  the 
defendant  owned  by  the  mother,  Mary  E.  Morgan,  de- 
ceased; that  at  the  time  of  the  death  of  the  said  Mary 
E.  Morgan,  there  was  due  from  her  to  the  defendant 
$14,444.18,  and  that  after  her  death,  debts  of  her  estate 
to  the  extent  of  $4,357.19  were  paid  by  the  defendant, 
the  entire  indebtedness  being  in  the  sum  of  $18,801.37 ; 
that  in  a  letter  written  January  15,  1900,  the  plaintiff 
was  one  of  five  members  of  her  immediate  family  to  re- 
quest the  defendant  to  advance  moneys  to  the  family 
for  household  expenses,  and  agreed  to  pay  her  pro  rata 
share  of  the  advances  so  made,  viz.,  one-fifth;  that 
the  advances  were  to  be  made  in  the  name  of  Marion 
S.  Morgan,  trustee,  a  sister  of  the  plaintiff ;  that  acting 
under  said  letter,  defendant  advanced  said  Marion  S. 
Morgan,  trustee,  the  sum  of  $9,962.22 ;  that  defendant 
had  advanced  to  plaintiff  for  personal  use,  up  to  No- 
vember 1, 1901,  the  sum  of  $1,040 ;  that  on  October  31st 
two  dividends — one  of  six  per  cent,  and  one  of  one  per 
cent — ^were  declared  on  the  stock  of  the  defendant 
Company ;  that  in  a  letter  written  by  the  defendant  to 
the  plaintiff  on  December  10,  1901,  defendant  directed 
the  attention  of  the  plaintiff  to  the  fact  that  an  agree- 
ment had  been  entered  into  by  the  plaintiff  and  her 
father  and  her  five  brothers  and  sisters,  whereby  each 
should  have  one-seventh  of  the  estate  of  Mary  Ella 
Morgan,  deceased  mother,  and  pay  one-seventh  of  all 
claims  against  the  same;  the  letter  also  directed  the 
attention  of  the  plaintiff  to  the  fact  that  she  was  one  of 
five  that  had  agreed  to  pay  their  pro  rata  share  of  the 
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moneys  advanced  to  Marion  S.  Morgan,  trustee,  a 
sister  of  the  plaintiff,  for  household  expenses ;  further, 
that  an  account  had  heen  opened  on  the  books  of  the 
defendant  Company  with  each  one  individually,  and 
in  order  that  she  might  understand  fully  the  amount 
of  the  indebtedness  and  the  manner  in  which  it  was 
divided,  he  inclosed  statements  of  the  various  accounts 
as  they  stood  on  the  books  of  the  Company;  that  said 
letter  further  stated  that  dividends  earned  by  the  stock 
up  to  that  time  had  been  credited  to  the  account  of  the 
plaintiff,  and  that  further  dividends,  when  declared, 
would  be  credited  to  the  account;  that  the  account 
would  bear  interest  at  the  rate  of  six  per  cent,  pay- 
able quarterly,  the  same  as  the  dividends ;  that  to  make 
everything  plain,  he  inclosed  another  statement  show- 
ing how  her  personal  account  stood  on  the  books,  which 
statement  showed  that  there  was  an  indebtedness  from 
her  due  the  Company  of  $3,462.90,  which  included  all 
cash  advanced  to  her  directly  for  her  own  personal 
use ;  the  letter  further  provided  for  an  advance  of  $60 
per  month  for  plaintiff's  schooling;  that  the  letter  also 
asked  her,  in  acknowledging  receipt  of  this  letter,  to 
state  whether  this  manner  of  handling  the  estate  ac- 
count was  perfectly  satisfactory;  that  inclosed  in  said 
letter  were  the  various  statements  of  accounts  men- 
tioned therein ;  that  plaintiff  in  a  written  reply  to  the 
said  letter  approved  the  account  set  forth  in  that 
letter,  acquiesced  therein,  and  stated  it  was  as  agreed 
upon;  that  said  letter  of  December  10,  1901,  and  the 
aforesaid  reply  thereto,  constituted  a  written  contract 
by  which  the  plaintiff  undertook  to  pay  one-seventh  of 
the  indebtedness  due  from  Mary  Ella  Morgan,  de- 
ceased, her  estate,  and  the  pro  rata  share  of  advances 
made  to  Marion  S.  Morgan,  trustee,  and  the  moneys 
advanced  to  her  directly  for  her  personal  use,  and  in- 
terest on  these  accounts  as  mentioned  in  the  letter  of 
December  10,  1901. 

The  statement  of  defense  and  set-off  further  set 
forth  the  exact  state  of  the  account  as  defendant  daims 
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between  the  plaintiff  and  the  defendant  at  the  begin* 
ning  of  this  snit ;  that  the  total  snm  of  the  indebtedness, 
without  allowing  any  credits,  amounted  to  $16,638.17 ; 
that  this  account  was  made  up  of  the  moneys  due  de- 
fendant by  reason  of  the  plaintiff's  liability  for  one- 
seventh  of  the  indebtedness  due  defendant  for  moneys 
advanced  to  the  mother,  Mary  Ella  Morgan,  and  her 
estate,  for  her  pro  rata  share  of  the  moneys  advanced 
to  Marion  S.  Morgan,  trustee,  for  household  expenses, 
viz.,  one-fifth  thereof,  the  interest  on  said  indebtedness, 
and  the  cash  advances  which  at  the  time  this  suit  was 
instituted  amounted  to  $7,671.19.  The  statement 
further  shows  that  there  was  a  credit  against  this  of 
$10,526.31,  which  consisted  of  dividends  declared  be- 
fore liquidation  of  the  defendant  Company  and  subse- 
quent thereto,  and  certain  moneys  due  the  plaintiff 
from  J.  Harley  Bradley,  trustee,  with  reference  to  cer- 
tain property  held  by  him  on  behalf  of  the  plaintiff  and 
the  other  heirs  of  the  deceased  mother's  estate,  which 
payments  had  been  credited  to  the  plaintiff's  account; 
and  that  after  allowing  all  just  credits,  there  was  due 
on  the  claim  of  defendant's  set-off,  $6,111.86.  To  this 
claim  of  set-off  plaintiff  filed  an  affidavit  of  merits  ad- 
mitting that  the  estate  had  not  been  probated,  and 
denying  that  the  316  shares  of  stock  came  into  her 
hands  by  virtue  of  the  agreement  dated  July  25,  1900, 
alleging  that  she  took  them  by  inheritance  from  her 
deceased  mother.  It,  however,  admitted  the  signing 
of  the  agreement  of  July  25th  referred  to  as  exhibit 
"A;"  it  further  denied  that  plaintiff  agreed  to  pay 
one-seventh  of  the  alleged  indebtedness  of  Mary  Ella 
Morgan  incurred  during  her  lifetime,  or  of  the  estate 
after  her  death ;  denied  having  entered  into  any  agree- 
ment to  pay  defendant  one-fifth  of  the  alleged  advances 
to  Marion  S.  Morgan,  trustee,  for  household  expenses ; 
denied  that  she  wrote  a  letter  in  reply  to  defendant's 
letter  of  December  10,  1901,  (which  is  designated  as 
exhibit  **B"),  and  therefore  did  not  expressly  or  by 
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implication  agree  or  consent  to  the  terms  of  the  said 
letter.  In  this  aflSdavit  of  merits  plaintiff  sets  np  fur- 
ther, hy  way  of  defense,  that  the  amount  representing 
one-seventh  of  Mary  Ella  Morgan  *8  indebtedness,  viz,, 
$2,685.91,  and  the  amount  representing  one-fifth  of  the 
indebtedness  against  Marion  S.  Morgan,  trustee,  viz., 
$1,932.40,  were  promises  to  pay  the  debt  of  another, 
and  not  being  evidenced  by  any  note  or  memorandum 
in  writing  signed  by  the  plaintiff,  were  within  the  stat- 
ute of  frauds,  and  therefore  could  not  be  enforced;  that 
even  if  it  could  be  held  that  the  agreement  was  in  writ- 
ing, that  so  much  of  the  advances  as  was  made  more 
than  ten  years  prior  to  the  beginning  of  this  suit  was 
barred  by  the  statute  of  limitations;  however,  there 
being  no  agreement  or  memorandum  in  writing,  that 
the  entire  claim  was  barred  because  the  right  of  action 
did  not  accrue  within  five  years  next  preceding  the 
commencement  of  this  action.  However,  in  the  plain- 
tiff's brief,  items  to  the  amount  of  $1,696.56  were  ad- 
mitted by  the  plaintiff  as  having  accrued  within  the 
five  years  prior  to  the  commencement  of  this  suit,  and 
it  was  conceded  should  have  been  allowed  against  the 
claim  of  the  plaintiff.  Upon  the  issues  here  presented, 
the  cause  was  submitted  to  the  court  without  a  jury. 
The  court  found  the  issues  against  the  plaintiff  on  de- 
fendant's plea  of  set-off,  assessed  the  damages  at 
$5,693.81,  and  entered  judgment  on  this  finding,  to  re- 
verse which  judgment  the  plaintiff  has  sued  out  this 
writ  of  error. 

William  Slack,  for  plaintiff  in  erron 

Gardner,  Carton  &  Thomson,  for  defendant  in  error; 
John  M.  Zane,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

The  court  in  its  finding  allowed  the  entire  claim  of 
the  defendant  against  the  plaintiff,  save  certain  items 
in  the  nature  of  compound  interest  which  had  been  in- 
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eluded  in  the  indebtedness  due  the  defendant  from 
Mary  Ella  Morgan,  the  mother.  Although  many  issues 
are  presented  by  the  various  contentions  of  the  parties 
to  this  litigation,  the  one  issue  determinative  of  the 
case  is,  whether  or  not  a  contract  or  agreement  had 
been  entered  into  between  the  plaintiff  and  the  de- 
fendant by  reason  of  the  letter  in  evidence  referred  to 
as  exhibit  **B,''  claimed  to  have  been  written  by  the 
defendant  to  the  plaintiff  on  December  10, 1901,  and  a 
letter  in  reply  thereto,  which  defendant  claims  to  have 
received  from  the  plaintiff.  The  plaintiff  denies  ever 
having  received  the  letter  referred  to  as  exhibit  **B/' 
and  further  denies  not  only  that  she  wrote  a  reply,  but, 
having  failed  to  receive  the  letter,  she  could  not  have 
written  a  reply  thereto.  The  relationship  of  the  par- 
ties has  an  important  bearing  on  the  determination  of 
this  issue. 

Mary  Ella  Morgan,  deceased  mother  of  the  plaintiff, 
was  the  sister  of  J.  Harley  Bradley,  president  of  the 
defendant  Company.  The  evidence  shows  that  an  ac- 
count was  carried  on  the  books  of  the  defendant  with 
her ;  that  bills  incurred  by  her  were  paid  by  the  defend- 
ant Company;  that  it  was  customary  for  the  Com- 
pany to  pay  bUls  presented  which  bore  the  **0.  K.'*  of 
either  Mrs.  Morgan  or  her  brother,  J.  Harley  Brad- 
ley; and  the  payments  as  made  were  charged  to  her 
account.  It  was  admitted  by  stipulation  of  the  parties 
hereto  that  at  the  time  of  the  trial  the  books  of  the  de- 
fendant showed  an  indebtedness  of  Mary  Ella  Morgan 
to  defendant  of  $18,801.37.  The  evidence  showed  that 
of  this  amount  $14,444.18  was  for  debts  incurred  dur- 
ing decedent's  lifetime,  and  $4,357.19  for  debts  paid 
after  her  death. 

On  January  15,  1900,  a  short  time  thereafter,  plain- 
tiff, together  with  her  father,  her  two  sisters  and  a 
brother,  wrote  the  following  letter  to  J.  Harley  Brad- 
ley, who  was  then  president  of  the  defendant  Company : 
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**  Chicago,  Jan.  15,  1900, 

Mb.  J.  H.  BBADLE7, 

63  N.  Des  Plaines  St.,  Chicago. 
DbabBbotheb: 

Marion,  Margia,  David  and  Mary  have  thought  over 
question  of  expenses,  and  consented  to  have  the  $5,000 
diarged  pro  rata  with  me;  $1,000  each,  with  under- 
standing that  when  a  dividend  be  declared,  on  the 
stock,  it  will  be  credited  back  and  not  stand  against  the 
principal.  Above  is,  I  think,  what  you  desire.  So  if 
you  wiU  send  a  check  amounting  to  $416.50  made  out 
to  Marion  S.  Morgan  on  the  first  of  each  month,  be- 
ginning Feb.  1st,  I  think  everything  will  be  satis- 
factory. 

(Signed)  G.  C.  Moegan, 

Majbion  Sherman  Mobgak, 
Mabgia  Ctkthia  Morgan, 
David  Bradley  Morgan  and 
Mart  A.  Morgan,"  (plaintiff). 

From  this  letter  it  is  evident  that  the  family  wished 
to  arrange  for  at  least  certain  family  expenses  to  be 
paid  by  the  defendant,  and  that  the  dividends  due  on 
the  shares  of  stock  held  in  the  mother's  name  be  ap- 
plied in  payment  of  any  indebtedness  created  by  any 
advance  made  by  the  defendant  in  pursuance  of  this 
letter.  At  this  time  plaintiff  lacked  about  six  months 
of  her  majority. 

The  estate  of  Mary  Ella  Morgan  was  never  pro- 
bated, but  on  July  25, 1900,  an  agreement  was  entered 
into  between  the  father  and  the  sisters  and  brothers 
of  the  plaintiff  and  herself,  which  provided  for  the  dis- 
tribution of  the.  estate.  At  this  time  plaintiff  had  al- 
ready reached  her  majority.  By  this  agreement  all 
the  personal  and  real  property  of  the  estate  of  Mary 
Ella  Morgan  was  divided  into  seven  equal  parts,  save 
that  the  father,  G.  C.  Morgan,  in  addition  to  his  one- 
seventh,  was  given  the  house  known  as  389  West 
Adams  street,  Chicago.  At  this  time,  under  the  stipu- 
lation previously  referred  to,  the  books  of  defendant 
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showed  an  indebtedness  dne  from  Mary  Ella  Morgan 
and  her  estate,  of  $18,801.37. 

On  October  31,  1901,  two  dividends  were  declared, 
one  of  six  per  cent,  and  one  of  one  per  cent.  Under 
the  distribution  agreement  of  July  25th,  supra,  plain- 
tiff was  entitled  to  316  shares  of  capital  stock.  On 
this  stock,  imder  the  dividend  declared,  plaintiff  was 
entitled  to  a  credit  of  $2,212.  J.  Harley  Bradley  testi- 
fied that  on  December  10,  1901,  he  wrote  plaintiff  the 
following  letter; 

*' Chicago,  December  10,  1901. 
Miss  Maby  Mobgan, 
Vassar  College. 
My  Deab  Niece  : 

After  thinking  over  yonr  mother's  estate  and  the 
manner  in  which  it  is  now  kept  on  our  books,  and  dis- 
cussing it  with  Geo.  Jr.,  we  have  decided  that  the 
best  thing  to  do,  while  all  are  well,  and  in  position  to 
understand  and  express  their  views,  to  divide  the  estate 
in  accordance  with  the  agreement  entered  into  by  all 
of  you ;  viz. :  that  each  one  should  have  one-seventh  of 
the  estate  and  pay  one-seventh  of  all  claims  against 
the  same,  and  we  have  opened  an  account  with  each 
one  individually,  and  in  order  that  you  may  understand 
fully  the  amount  of  the  indebtedness  and  manner  in 
which  it  is  divided,  I  give  you  herewith  statement  of 
the  various  accounts  as  they  now  stand  on  our  books, 
viz.:  Account  of  Mrs.  M.  E.  Morgan;  account  estate 
Mrs.  M.  E.  Morgan  No.  1 ;  account  estate  Mrs.  M.  E. 
Morgan  No.  2;  account  Marion  S.  Morgan,  trustee;  the 
last  account,  Marion  S.  Morgan,  trustee,  you  will  readily 
understand,  is  the  account  in  which  five  of  you  agreed 
to  advance  so  much  towards  the  running  expenses  of 
the  house;  tiie  statement  shows  the  division,  and  how 
it  is  arrived  at.  To  make  everything  plain,  I  enclose 
another  statement  showing  how  your  personal  account 
stands  on  our  books  after  paying  the  6  per  cent,  divi- 
dend of  July  1st  and  1  per  cent,  quarterly  dividend  of 
October  1st,  which  leaves  an  indebtedness,  as  you  will 
•see  by  statement,  of  $3,462.90.  There  will  be  3  per 
cent  more  dividend  payable  1  per  cent,  quarterly,  due 
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July  1,  1902,  which  will  be  credited  to  your  account, 
and  you  will  be  notified  when  the  dividend  is  declared, 
and  shown  exactly  how  your  account  stands  after  the 
credit.  The  account  will  bear  interest  at  6  per  cent., 
payable  quarterly,  the  same  as  the  dividend.  You  will 
understand  that  this  is  a  dividend  for  this  year  only; 
no  assurance  of  dividend  next  year,  although  we  live 
in  hopes  of  dividend  each  year.  Understand  these 
statements  represent  simply  what  has  been  drawn  be- 
fore your  mother  *s  death  on  her  account,  and  after  her 
death  up  to  this  time.  There  is  also  a  $10,000  note  at 
the  First  National  Bank  which  is  also  a  part  of  the 
estate  indebtedness,  and  which  wOl  have  to  be  secured 
by  a  proportionate  amount  of  stock  from  each  indi- 
vidual heir.  There  is  also  a  $6,000  note  which  is  se- 
cured by  certain  collateral,  and  guaranteed  by  myself 
to  H.  A.  Gardner.  This,  I  think,  covers  the  whole  his- 
tory of  the  estate,  and  while  the  heirs  are  not  liable  for 
the  $6,000  note,  excepting  Mr.  Morgan,  Sr.,  I  presume 
if  there  should  be  a  bonanza  in  it,  you  would  all  be  glad 
to  be,  for  that  reason  I  think  it  ought  to  be  a  part  of 
the  indebtedness  of  the  estate,  although  your  father 
may  feel  differently  when  I  talk  to  him  about  it.  I 
hope  after  January  1st  to  get  these  notes  in  shape.  I 
believe  a  better  rate  (of  interest)  can  be  obtained  after 
January  1st.  The  $6,000  note  will  have  to  be  secured 
by  bonds  of  the  Indianola  Water  Works,  and  which 
amount  of  stock  proportionately  divided  that  will  make 
it  perfectly  good.  Now,  in  acknowledging  receipt  of 
this,  state  whether  this  manner  of  handling  the  estate 
account  is  perfectly  satisfactory.  If  it  is,  I  will  then 
have  entries  made  on  the  books  in  accordance  with 
statement  rendered,  and  the  stock  will  then  be  divided, 
and  the  company  will  simply  hold  double  the  amount 
of  stock  as  security  to  the  indebtedness.  Believe  this 
plan  wise  and  better  for  all  than  to  let  matter  stand 
as  separate  account.  Still,  I  shall  be  governed  entirely 
by  the  views  of  those  most  interested.  Shall  arrange 
so  you  get  $60  a  month  on  your  account  for  schooling. 

(Signed)  J.  Harley  Bbadlby. 
P.  S. — The  amount  of  stodt  in  your  name  is  316 
shares.*' 
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J.  Harley  Bradley  further  testified  that  with  said 
letter  were  inclosed  the  statements  mentioned  therein. 

Notice  was  served  upon  the  plaintiff  to  produce  said 
letter.  It  was  not  forthcoming,  plaintiff  claiming 
never  to  have  received  it.  Mr.  Bradley  testified  that 
he  dictated  the  letter  to  his  stenographer,  Mrs.  Maude 
Smith,  and  that  after  Mrs.  Smith  had  transcribed  it 
from  her  notes,  it  was  handed  to  him  for  signature; 
that  he  signed  same  and  returned  it  with  all  the  in- 
closures  to  the  stenographer  for  mailing.  A  copybook, 
which  was  admitted  to  be  the  copybook  of  the  defend- 
ant, was  shown  to  Bradley,  who  identified  a  letter 
therein  as  being  a  copy  of  the  original,  including  his 
signature,  which  he  dictated,  signed  and  directed  Mrs. 
Smith  to  mail  to  the  plaintiff. 

Mrs.  Maude  Smith,  the  stenographer,  called  as  a  wit- 
ness on  behalf  of  the  defendant,  was  shown  a  letter- 
press copybook  containing  a  copy  of  the  letter  claimed 
to  have  been  written  on  December  10,  1901,  and  iden- 
tified by  Mr.  Bradley  as  a  copy  of  the  original  he  had 
dictated  to  Mrs.  Smith,  signed  and  directed  her  to  mail 
to  the  plaintiff.  She  testified  that  the  letter-press 
copybook  was  used  in  the  regular  course  of  business ; 
that  the  original  letter  just  above  referred  to  was  dic- 
tated to  her  by  Mr.  Bradley;  that  she  had  transcribed 
same,  submitted  it  for  his  signature,  that  it  was  then 
taken  back  to  her  desk  and  copied  into  the  letter-press 
copybook  and  then  put  into  an  envelope  with  the  in- 
closures  and  mailed,  L  e.,  put  on  the  mailing  desk;  and 
that  either  she  or  a  man  who  was  dead  at  the  time  of 
the  trial  attended  to  depositing  letters  in  the  U.  S. 
mail  box;  that  the  letter-press  copybook  referred  to 
was  used  in  the  regular  course  of  business;  that  the 
letter  addressed  to  the  plaintiff  appears  on  page  38 
thereof;  that  letters  of  a  similar  character  were  dic- 
tated, signed  and  directed  to  be  mailed  to  Sate  Allen, 
a  sister;  G.  C.  Morgan,  (didn^t  say  whether  senior  or 
jimior);  David  Morgan,  a  brother;  Marion  S.  Pierce, 
a  sister;  that  these  letters  appear,  respectively,  in  the 
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same  letter-press  copybook  on  pages  35,  43,  46  and  49, 
all  bearing  the  same  date — ^December  10,  1901;  that 
as  in  the  letter  written  to  the  plaintiff,  these  letters 
and  inclosures  were  placed  in  envelopes,  stamped  and 
put  on  the  mailing  desk. 

Bradley  further  testified  that  a  reply  was  received 
to  this  letter  (of  December  10,  1901)  from  the  plain- 
tiff; that  the  letter  in  reply  was  sent  to  the  factory  and 
was  placed  among  the  factory  files  because  it  related 
to  the  account  kept  on  the  books  of  the  company;  that 
a  diligent  search  had  been  made  for  said  letter  in  all 
possible  places,  viz.,  in  the  office,  in  the  desk  in  the 
vault,  that  hours  had  been  spent  hunting  for  the  miss- 
ing letter,  but  that  it  could  not  be  found*  The  evi- 
dence shows  that  a  fire  occurred  at  defendant's  factory 
in  February,  1911,  wherein  many  letters  were  de- 
stroyed. The  court  permitted  Bradley,  over  the  ob- 
jection of  the  plaintiff,  to  testify  as  to  the  contents  of 
the  letter.  He  testified  that  the  plaintiff  in  said  letter 
stated  that  she  had  received  defendant's  letter  of  De- 
cember 10,  1901 ;  that  the  action  proposed  therein  was 
satisfactory  and  that  it  was  as  agreed  upon.  Plaintiff 
denied  the  receipt  of  the  letter  of  December  10,  1901, 
and  denied  having  written  a  letter  in  answer  thereto. 

This  letter  of  December  10th  clearly  called  to  the 
attention  of  the  plaintiff  the  fact  that  the  real  and 
personal  property  of  the  estate  of  Mrs.  Morgan  had 
been  divided  into  seven  parts ;  that  the  parties  to  this 
agreement  each  should  have  one-seventh  thereof,  and 
assume  one-seventh  of  all  claims  against  same;  that 
an  account  had  been  opened  on  the  books  for  each  in- 
dividual, so  that  they  might  understand  fully  the 
amount  of  the  indebtedness  and  the  manner  of  divid- 
ing it.  Attention  was  then  called  to  the  account  of 
Mary  Ella  Morgan,  the  mother,  during  her  lifetime, 
and  payments  made  on  behalf  of  her  estate;  and  also 
to  the  account  created  by  reason  of  the  letter  of  Jan- 
uary 25,  1900,  whereby  the  plaintiff  and  four  others 
requested  defendant  to  advance  a  certain  amount  per 
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month  to  Marion  S.  Morgan,  trnstee,  for  household  ex- 
penses; (this  account  is  shown  on  the  books  in  the 
name  of  Marion  S.  Morgan,  trustee).  The  letter  fur- 
ther stated,  **to  make  everything  plain,**  there  was  in- 
closed a  statement  of  her  personal  account  as  it  ap- 
peared on  the  books  after  crediting  it  with  the  $2,212 
dividend  of  October  31,  1901,  which  statement  showed 
an  indebtedness  of  $3,462.90.  The  letter  further  called 
attention  to  another  dividend  to  be  declared  July  1, 
1902,  of  three  per  cent.,  which  would  be  credited  to  her 
account;  that  *'the  account  will  bear  interest  at  six  per 
cent  (6%),  payable  quarterly  the  same  as  the  divi- 
dends,*' and  calls  attention  that  while  there  was  a 
dividend  this  year,  there  was  no  assurance  of  a  divi- 
dend next  year  or  any  other  year;  that  the  accounts 
indosed  with  this  letter  showed  how  the  balance  due 
on  November  1,  1901,  was  arrived  at;  that  the  letter 
also  asked  plaintiff  in  acknowledging  receipt  of  it,  to 
state  whether  this  manner  of  handling  the  estate  ac- 
count was  perfectly  satisfactory. 

At  the  trial  ^'a  table  of  balances  and  analysis''  was 
prepared  by  the  defendant,  which  was  considered  by 
the  court  as  a  correct  statement  of  the  account  between 
the  plaintiff  and  defendant;  and  after  having  found 
the  issues  in  favor  of  the  defendant  on  its  plea  of  set- 
off, the  court  used  this  table  as  a  basis  of  his  finding 
as  to  the  amount  due  the  defendant  from  plaintiff. 

The  only  respect  in  which  this  *' table  of  balances 
and  analysis"  differs  from  the  account  submitted  in 
the  letter  of  December  10,  1901,  is  that  the  court  hav- 
ing found  that  interest  upon  the  accounts  of  Mary  Ella 
Morgan,  estate  of  Mary  Ella  Morgan,  and  Marion  S. 
Morgan,  trustee,  had  been  compounded,  deducted  the 
interest  so  compounded.  The  new  total  as  arrived  at 
by  such  reduction  accounts  for  the  change  in  the 
amount  claimed  by  the  defendant  due  it  from  the  plain- 
tiff, in  its  statement  of  defense  and  set-off,  and  the 
amount  allowed  as  found  by  the  court  upon  which  he 
based  his  judgment 
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In  using  this  ''table  of  balances  and  analysis^'  as  the 
basis  of  its  judgment,  it  is  evident  that  the  court  held 
that  the  letter  of  December  10, 1901,  from  defendant  to 
plaintiff,  and  the  reply  thereto  by  the  plaintiff  to  the 
defendant,  constituted  a  contract.  To  arrive  at  that 
conclusion,  the  court  had  to  determine:  (1)  That  the 
letter  of  December  10,  1901,  was  sent  and  a  reply  re- 
ceived ;  and  (2)  as  a  matter  of  law,  that  such  letter  and 
reply  thereto  constituted  a  valid  and  binding  contract 
between  the  parties. 

In  arriving  at  its  conclusion  as  to  whether  or  not 
the  letter  of  December  10,  1901,  had  been  sent  and  a 
reply  received,  the  court,  trying  this  case  without  a 
jury,  was  called  upon  to  weigh  the  evidence. 

On  the  question  whether  or  not  the  letter  of  De- 
cember 10th  had  been  sent,  there  is  the  testimony  of 
J.  Harley  Bradley  that  he  dictated  the  letter  to  the 
stenographer;  the  testimony  of  the  stenographer  who 
took  the  dictation  of  the  letter;  the  fact  that  this  letter 
appeared  in  a  copybook  used  in  the  regular  course  of 
business ;  that  it  was  one  of  a  series  of  letters  appearing 
in  due  order  in  said  copybook ;  that  other  letters  in  this 
series  in  the  copybook  were  addressed  to  the  brothers 
and  sisters  of  the  plaintiff. 

As  to  whether  or  not  plaintiff  wrote  a  reply  to  that 
letter,  there  is  the  testimony  of  J.  Harley  Bradley, 
president  of  the  defendant  Company,  against  the  tes- 
timony of  the  plaintiff.  There  are  circumstances  in 
the  evidence  which  might  be  cited  by  this  court  as  cor- 
roborative of  both  the  testimony  of  Bradley  on  behalf 
of  the  defendant,  and  that  of  the  plaintiff  on  her  own 
behalf.  The  court,  in  finding  the  issues  for  the  de- 
fendant, must  have  concluded  that  the  defendant  had 
shown  by  the  greater  weight  of  the  evidence  that  the 
letter  of  December  10,  1901,  was  sent,  and  that  the 
plaintiff  replied  thereto  in  the  manner  and  in  terms  as 
testified  to  by  J.  Harley  Bradley.  Plaintiff  complains 
that  this  finding  is  clearly  and  manifestly  against  the 
weight  of  the  evidence. 
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The  court,  trying  this  case  without  a  jury,  saw  and 
heard  both  of  them  testify,  and  in  arriving  at  a  con- 
elusion  as  to  which  side  had  maintained  the  issues  con- 
tended for  by  a  preponderance  of  the  evidence  had  the 
right  to  take  into  consideration  the  appearance  and 
demeanor  of  the  witnesses  on  the  stand.  We  would 
not  be  warranted  in  disturbing  the  finding  of  the  court 
unless  it  were  clearly  and  manifestly  against  the  weight 
of  the  evidence.  In  the  case  of  Hess  v.  KUlebrew,  209 
lU.  193,  the  Court  said,  (p.  200) : 

*' Where  the  trial  court,  in  a  trial  without  a  jury,  has 
had  an  opportunity  of  seeing  the  witnesses  and  of  hear- 
ing their  testimony  as  it  is  delivered  orally,  the  findings 
of  sudi  court  upon  mere  questions  of  fact,  when  the 
testimony  is  conflicting,  will  not  ordinarily  be  dis- 
turbed, on  appeal,  unless  such  findings  are  clearly  and 
manifestly  against  the  preponderance  of  the  evidence. 
Lane  v.  Lesser,  135  HI.  567;  Burgett  v.  Osborne,  172  id. 
227;  Delaney  v.  Delaney,  175  id.  187;  Phelan  v.  Hy- 
Zatwf,  197  id.  395." 

In  the  case  of  Caivert  v.  Carpenter,  96  HI.  63,  Mr. 
Justice  Mulkey,  in  delivering  the  opinion  of  the  court, 
uses  language  which  we  think  is  especially  applicable 
to  the  case  at  bar.    He  says  (p.  67) : 

**It  can  scarcely  be  repeated  too  often,  that  the 
judge  and  jury  who  try  a  case  in  the  court  below  have 
vastly  superior  advantages  for  the  ascertainment  of 
trutii  and  the  detection  of  falsehood  over  this  court 
sitling  as  a  court  of  review.  All  we  can  do  is  to  follow 
with  the  eye  the  cold  words  of  the  witness  as  tran- 
scribed upon  the  record,  knowing  at  the  same  time, 
from  actual  experience,  that  more  or  less  of  what  the 
witness  actually  did  say  is  always  lost  in  the  process 
of  transcribing.  But  the  main  difficulty  does  not  lie 
here.  There  is  an  inherent  impossibility  of  determin- 
ing with  any  degree  of  accuracy  what  credit  is  justly 
due  to  a  witness  from  merely  reading  the  words  spoken 
by  him,  even  if  there  were  no  doubt  as  to  the  identity 
of  the  words.  However  artful  a  corrupt  witness  may 
be,  there  is  generally,  under  the  pressure  of  a  skillful 
cross-examination,  something  in  his  manner  or  bear- 
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ing  on  the  stand  that  betrays  him,  and  thereby  destroys 
the  force  of  his  testimony.  Many  of  the  real  tests  of 
truth  by  which  the  artful  witness  is  exposed,  in  the 
very  nature  of  things  cannot  be  transcribed  upon  the 
record,  and  hence  they  can  never  be  considered  by  this 
court  For  this  reason  the  rule  is  firmly  established^ 
that  where,  as  in  this  case,  there  is  an  irreconcilable 
conflict  in  the  testimony,  this  court  will  not  reverse  the 
judgment  of  the  trial  court,  where  the  evidence  of  the 
successful  party,  when  considered  by  itself,  is  clearly 
suflScient  to  sustain  the  verdicf 

While  we  are  mindful  that  the  rule  as  stated  in  the 
last  sentence  has  been  modified  by  a  more  recent  de- 
cision (Donelson  v.  East  St  Louis  db  8.  Ry.  Co.,  235  HI. 
625),  nevertheless  such  decision  does  not  detract  from 
the  truth  and  vigor  of  the  sentiment  expressed  by  the 
court  as  to  the  value  of  personal  observation  of  the 
witnesses  by  the  trial  judge  in  determining  the  credi- 
bility of  the  witnesses.  Having  in  mind  the  views  so 
clearly  expressed  in  the  above  quotations,  and  after  a 
careful  examination  of  the  record,  we  feel  that  we 
cannot  say  that  the  finding  of  the  court  under  the 
circumstances  in  evidence  in  this  case  was  clearly  and 
manifestly  against  the  weight  of  the  evidence. 

The  court,  after  having  determined  that  the  de- 
fendant had  proven  by  a  preponderance  of  the  evidence 
that  the  letter  of  December  10, 1901,  was  sent  and  was 
received  by  the  plaintiff,  arid  that  the  plaintiff  replied 
acknowledging  receipt  of  that  letter  and  expressing 
her  accord  therewith,  construed  these  two  letters  as 
constituting  a  binding  and  valid  contract  between  the 
plaintiff  and  defendant.  Our  reading  'of  the  letters 
and  evidence  in  this  case  satisfies  us  that  the  construc- 
tion placed  on  these  letters  by  the  trial  judge  was  the 
correct  one. 

Necessarily  having  determined  that  a  contract  existr 
ed  between  the  parties,  there  remained  only  the  ques- 
tion of  accounting. 

Upon  this  question  there  was  practically  no  issue 
in  the  case.    Plaintiff  in  the  stipulation  admitted  that 
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the  books  showed  the  indebtedness  of  the  mother,  and 
while  it  reserved  to  the  plaintiflf  the  relevancy  and 
admissibility  of  the  accomit,  yet  inasmuch  as  that 
account  was  made  a  part  of  the  letter,  and  the  court 
having  held  that  the  plaintiff  acquiesced  and  agreed  to 
said  accounting  in  that  letter,  the  account  shown  in  the 
books  became  binding  upon  the  plaintiff.  There  was 
no  dispute  as  to  the  amount  paid  on  account  of  Maripn 
S.  Morgan,  trustee  under  the  agreement  of  January 
15,  1900,  nor  was  there  any  dispute  as  to  the  entire 
amount  advanced  personally  to  the  plaintiff  by  the  de- 
fendant. The  testimony  shows  that  in  addition  to  the 
$1,040  advanced  to  her  up  to  November  1,  1901,  there 
were  additional  advances  made  to  her,  so  that  at  the 
time  of  the  trial  the  entire  amount  was  shown  to  have 
been  $7,671.19. 

While  the  plaintiff  complains  that  the  court  er- 
roneously permitted  interest  to  be  charged  in  the  de- 
fendant's claim  of  set-off,  yet  the  contract  in  this  case 
permitted  interest  to  be  charged  at  the  rate  of  six  per 
cent. 

Plaintiff  also  raised  the  question  that  that  part  of 
the  claim  which  arose  out  of  the  indebtedness  incurred 
by  the  deceased  mother  during  her  lifetime,  and  the 
amount  paid  out  by  defendant  for  the  indebtedness 
against  her  estate,  could  not  be  enforced  because  they 
were  based  upon  a  promise  to  pay  the  debt  of  another, 
and  that  there  was  no  memorandum  in  writing  evidenc- 
ing same.  In  view  of  the  fact  that  we  are  of  the 
opinion  that  there  was  a  written  contract,  this  conten- 
tion necessarily  must  fall. 

Plaintiff  further  contended  that  the  entire  action  was 
barred  by  the  statute  of  limitations.  She,  however, 
concedes  that  under  section  17  of  the  Limitation  Act 
(Hurd's  E.  S.  of  Illinois,  ch.  83,  J.  &  A.  If  7212),  de- 
fendant had  the  right  to  set  off  claims  against  the 
plaintiff  which  were  not  barred  on  January  31,  1910, 
being  the  earliest  item  sued  for  by  the  plaintiff.    This 
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issue  is  disposed  of  by  our  holding  that  there  was  a 
written  contract  entered  into  by  the  parties  in  De- 
cember, 1901.  By  this  written  contract,  plaintiff 
agreed  to  pay  all  items  prior  to  that  period,  and  au- 
thorized charging  her  account  with  later  items  making 
up  the  amount  of  the  judgment  not  covered  by  this 
written  agreement. 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  will  be  affirmed. 

Affirmed. 


Benjamin  Wolf,  Plaintiff  in  Error,  y.  Elizabeth  Oloor, 
Defendant  in  Error. 

Gen.  No.  20,050.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Sabath, 
Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at  the 
March  term,  1914.     Affirmed.     Opinion  filed  December  31,  1914. 

Statement  of  tbe  Case. 

Action  by  Benjamin  Wolf  against  Elizabeth  Gloor 
to  recover  a  balance  alleged  to  be  due  for  legal  serv- 
ices rendered  and  expenses  incurred  in  securing  the 
appointment  of  defendant  as  guardian  of  her  grand- 
child, Catherine  Gloor.  A  trial  was  had  before  the 
court  and  a  jury,  resulting  in  a  verdict  in  favor  of  de- 
fendant. To  reverse  a  judgment  entered  on  the  ver- 
dict, plaintiff  prosecutes  a  writ  of  error. 

Geobgb  a.  MoCorkle  and  Benjamin  Wolf,  for  plain- 
tiff in  error. 

Anderson,  Andebbon  &  Anderson,  for  defendant  in 
error. 
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Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

AiTCMiNET  Jlvd  CLIENT,  §  135* — ivhcn  evidence  aujgHcient  to  sustain 
verdict.  In  an  action  by  an  attorney  for  a  balance  due  for  legal 
serYlces  and  expenses  incurred  in  securing  the  appointment  of  de< 
fendant  as  guardian  of  her  grandchild,  where  evidence  was  intro< 
duced  as-  to  the  value  of  the  services  and  there  was  evidence  to 
show  that  defendant  had  paid  plaintiff  five  hundred  dollars,  held 
that  a  verdict  for  defendant  was  sustained  by  the  evidence. 


Leyy  Goldstein,  trading  as  L.  Goldstein  &  Company, 
Defendant  in  Error,  t.  Gustare  Frendenberg,  trad- 
ing as  G.  Frendenberg  &  Company,  PlaintilfB  in 
Error. 

Gen.  No.  19,486.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  December  81,  1914. 

Statement  of  the  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court  of 
Chicago  by  Levy  Goldstein,  trading  as  L,  Goldstein  & 
Company,  against  Gustavo  Freudenberg,  trading  as 
G.  Freudenberg  &  Company,  to  recover  $242.50  alleged 
to  be  due  from  defendant  to  plaintiff  as  a  commission 
for  securing  a  purchaser  for  certain  real  estate.  Plain- 
tiff's statement  of  claim  was  as  follows: 

**0n  or  about  December,  1909,  plaintiff  and  defend- 
ant, were  both  duly  licensed  real  estate  brokers  in  tii© 
City  of  Chicago.  Plaintiff  further  represents  that  on 
or  about  said  time,  the  said  defendant  had  listed  for  saJe 
a  certain  property  at  No.  1435  Milwaukee  avenue  by 
one  Mandel  Brown.    Plaintiff  further  alleges  that  the 

•8ce  nilnois  NotM  Dlsest,  Vols.  XI  to  XV.  Mid  CvmnlatlTe  Quarterljr,  muim 
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said  defendant,  through  his  agent,  Herman  Wein- 
berger, submitted  the  aforesaid  real  estate  to  plaintiff 
for  the  purpose  of  securing  a  purchaser  therefor,  and 
that  said  defendant  through  his  said  agent  agreed  to 
pay  plaintiflf  one-half  of  any  and  all  sums  which  he 
would  receive  as  compensation  for  the  sale  of  said 
real  estate  to  any  customer  secured  by  said  plaintiff. 
Plaintiff  further  alleges  that  he  secured  one  L.  Herman 
as  a  purchaser  for  said  premises  and  that  the  said 
defendant  has  received  as  compensation  for  the  sale 
of  said  premises,  the  sum  of  four  hundred  and  eighty- 
five  dollars  ($485),  one-half  of  which  amounting  to  two 
hundred  forty-two  dollars  and  fifty  cents  ($242.50), 
and  said  defendant  refused  and  still  refuses  to  pay 
said  sum,  to  the  damage  of  the  plaintiff  in  the  sum  of 
two  hundred  forty-two  dollars  and  fifty  cents 
($242.50),  therefore  he  brings  his  suit.'' 

The  defendant  filed  an  affidavit  of  merits,  the  ma- 
terial part  of  which  was  as  follows: 

*' Defendant  denied  that  he  did  heretofore  at  any 
time  have  listed  for  sale  a  certain  property  at  No.  1435 
Milwaukee  avenue,  by  one  Mandel  Brown.  This  affiant 
further  denies  that  one  Herman  Weinberger  was  at 
any  time  heretofore  his  duly  authorized  agent  for  any 
purpose  whatsoever.  This  affiant  further  denies  that 
he  did  at  any  time  heretofore  offer  Herman  Wein- 
berger or  any  one  else  whatsoever  the  real  estate  at 
No.  1435  Milwaukee  avenue  to  the  plaintiff  for  the  pur- 
pose of  securing  a  purchaser  for  said  real  estate ;  and 
defendant  further  denies  that  he  agreed  to  pay  to  the 
plaintiff  one-half  of  any  sums  which  he  would  receive 
as  compensation  for  the  sale  of  said  real  estate." 

The  case  was  tried  by  the  court  without  a  jury ;  the 
issues  were  found  against  the  defendant  and  the  plain- 
tiff's damages  were  assessed  at  $177.50.  A  motion  for 
a  new  trial  was  overruled.  To  reverse  a  judgment 
entered  on  the  finding,  defendant  prosecutes  a  writ 
of  error. 

Shabitsb  &  KoMPEL,  foT  plaintiff  in  error. 
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I.  B.  PEBiiMAH  and  H.  J.  Bosekbebg,  for  defendant 
in  error. 

Me.  Justice  Scanlan  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deelsion. 

1.  Bbokers,  f  SS*'-^hen  finding  of  court  not  contrary  to  law. 
In  a  suit  by  one  real  estate  agent  against  another  for  a  coniml&* 
sion  for  procuring  a  purchaser  for  real  estate,  where  It  was  alleged 
that  an  agent  of  defendant  had  itsted  the  proptsrty  with  plaintiff, 
held  under  the  evidence  that  a  finding  In  favor  of  plaintiff  was  not 
contrary  to  law  for  the  reason  that  the  alleged  agent  was  .without 
authority  to  act  for  defendant,  or  that  he  exceeded  his  authority. 

2.  Bbokebs,  (  Si*—<idmU8iMlty  of  evidence.  In  a  suit  by  one 
real  estate  agent  against  another  to  recover  a  (commission  for  pro- 
curing a  purchaaer  for  real  estate  listed  with  plaintiff  by  an  alleged 
agent  of  defendant,  ?^ld  that  the  evidence  was  sufficient  to  show 
that  the  alleged  agent  was  an  agent  of  the  defendant  so  as  to 
justify  the  admission  of  the  testimony  of  plaintiff  as  to  a  conver- 
sation he  claimed  to  have  with  such  person  as  defendant's  agent 

3.  Evidence,  t  173* — token  telephone  conversation  admiasihle,  A 
telephone  conversation  Is  admissible  where  It  was  held  by  the  plain- 
tiff with  the  defendant  at  the  defendant's  place  of  business  or  with 
someone  there  that  professed  to  represent  him,  and  where  it  was 
in  relation  to  the  business  of  the  defendant  carried  on  at  that  place. 

4.  Afpeai.  avd  ebbob,  {  151 2* — when  action  of  court  in  stopping 
vfitness  not  reversible  error.  The  trial  court  is  not  shown  to  have 
erred  in  excluding  evidence  offered  by  defendant  where  the  de- 
fendant aa  a  witness  was  asked  a  question  by  his  counsel  and  the 
witness  answered  It  and  then  proceeded  to  say  more,  and  the  court 
stopped  him  with  the  remark:  "Don't  say  anything  more/'  it  also 
appearing  that  counsel  for  defendant  not  only  failed  to  object 
to  the  action  of  the  court,  but  expressly  acquiesced  therein. 

6.  Afpbal  and  ebbob,  S  1506* — when  refusal  to  permit  witness 
to  testify  not  reversible  error.  Action  of  trial  court  in  refusing  to 
permit  a  witness  to  testify,  held  not  an  abuse  of  discretion  requir- 
ing a  reversal,  where  it  appeared  the  witness  violated  a  rule 
excluding  witnesses  from  the  courtroom,  and  no  objection  was 
inade  to  the  action  of  the  court  nor  any  showing  made  that  he  would 
testify  to  any  fact  material  to  the  Issues  in  the  case. 

•See  nilnoto  Notes  Digest,  Vols.  XI  to  XT,  And  Camalatlve   QaarUrlj,  same 
nd  section  mmilMV. 
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Manaster  v.  Molner,  191  111.  App.  66. 


Abraham  Manaster,  Defendant  In  Error,  t.  Herman 
Holner,  Plaintiff  in  Error. 

Oen.  No.  19,7^3.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wadr,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Affirmed.  Opinion  filed  October  a,  1914. 
Rehearing  denied  and  additional  opinion  filed  December  31,  1914. 

Statement  of  tbe  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  by  Abraham  Manaster  against  Herman 
Molner  to  recover  one  month's  rent  of  $105,.  alleged 
to  be  due  under  a  certain  lease  made  between  plaintiff 
as  lessor  and  one  S.  Silber  as  lessee,  which  lease  was 
guarantied  by  the  defendant.  The  lease  provided  that 
the  lessor  should  construct  a  bakeshop  in  the  rear  por- 
tion of  the  first  floor  of  the  building,  and  was  made 
when  the  premises  were  occupied  by  one  Goldstein. 
Rent  was  collected  from  said  Goldstein  after  the  mak- 
ing of  the  lease,  and  Goldstein  claimed  that  the  land- 
lord had  elected  to  treat  him  as  a  tenant  from  year 
to  year.  A  forcible  entry  and  detainer  suit  was 
brought  against  Goldstein  and  resulted  in  a  verdict  for 
the  defendant,  whereupon  an  appeal  was  prayed. 
Silber  occupied  the  portion  of  the  premises  not  occu- 
pied by  Goldstein  and  some  other  property  also  belong- 
ing to  the  plaintiff.  At  the  trial  the  issues  were  found 
in  favor  of  the  plaintiff,  and  this  writ  of  error  followed. 

Jacob  0.  LbBosky,  for  plaintiff  in  error. 

Tbnnby,  Habdinq  &  Sherman,  for  defendant  in  error. 

Mb.  JusnoB  Soanlah  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deeislon. 

1.  Landlobd  Ain)  TENAirr,  f  88* — when  tenancy  frtnn  year  to  year 
created.  Svidence  held  to  show  that  a  landlord  acted  as  an  agent 
of  his  lessee  in  collecting  rent  from  another  person  who  occupied 
the  premises  at  the  time  of  the  making  of  the  lease,  and  such  land- 
lord did  not  by  accepting  the  rent  elect  to  treat  such  other  i>erson  as 
a  tenant  from  year  to  year  of  the  premises. 

2.  Judgment,  f  457* — when  decree  is  res  adjudicata.  A  person 
cannot  be  injuriously  affected  by  a  Judgment  or  decree  of  court  who 
was  not  a  party  to  such  Judgment  or  decree  and  was  not  in  any  way 
Interested  therein. 

3.  JuDGicENT,  §  457* — when  party  Ixmnd  hy  former  adjudication. 
Evidence  held  to  support  a  finding  that  a  party  was  not  interested 
in  a  prior  forcible  entry  and  detainer  suit,  wherefore  the  Judgment 
in  such  si;it  was  not  res  adjudicata, 

4.  Landlord  and  tenant,  9  448* — when  different  premises  are 
substituted.  Evidence  ?^ld  not  to  sustain  a  contention  that  there 
was  a  substitution  by  a  landlord  of  other  premises  for  those  leased. 


August  Jacobs,  Defendant  in  Error,  t.  Henry  T.  Jur- 
gensen  et  al.,  trading  as  Jargensen  Tea  Company, 
Henry  T.  Jurgensen,  Plaintiff  in  Error. 

Oen.  No.  19,767.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kbabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  31,  1914. 

Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  by  August 
Jacobs  against  Henry  T.  Jurgensen  and  John  F.  Jur- 
gensen,  trading  as  Jurgensen  Tea  Company.  The 
action  proceeded  against  Henry  T.  Jurgensen  alone, 
the  other  party  not  being  served,  and  it  appearing  that 
such  other  party  had  terminated  business  relations 
with  the    defendant    The    premises    involved  were 

'•See  niiaois  KetM  DUest,  Yolfl.  ZI  to  XV,  and  GumnlaUTe  Quarterly*  Mm* 
teple  and  eeetloa "  " 
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leased  to  the  defendant  under  a  lease  providing  for 
forfeiture  if  the  rent  remained  unpaid  after  the  first 
of  the  month.  It  appeared,  however,  that  the  check 
in  payment  of  the  rent  was  usually  mailed  by  the  de- 
fendant to  the  plaintiff  a  few  days  after  the  first,  and 
on  the  occasion  in  question  such  monthly  check  was 
not  received  until  thirteen  days  after  the  first  of  the 
month,  when  it  was  returned  and  these  proceedings  in- 
stituted. At  the  close  of  the  trial  a  verdict  was  direct- 
ed for  the  plaintiff,  whereupon  the  defendant,  Henry 
T.  Jurgensen,  brought  error. 

John  C.  Tbainoe,  for  plaintiff  in  error. 

Q.  A.  Dahlbero,  for  defendant  in  error;  Gxtbdok 
Williams,  of  counseL 

Mb.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  f  470* — when  toaiver  of  forfeiture  foill 
he  presumed.  Where  a  lease  provided  that  the  landlord  might 
declare  a  forfeiture  of  the  same  because  of  the  failure  of  the  lessee 
to  pay  the  rent  i^hen  due,  such  landlord  had  the  right  to  -waive  the 
forfeiture,  and  waiver  would  be  presumed  until  he  did  some  act 
manifesting  an  intention  to  declare  a  forfeiture. 

2.  Appeal  and  ekbob*  S  913* — when  stenographic  report  complete^ 
Where  a  certificate  to  the  stenographic  report  states  that  it  contaiiui 
"all  the  evidence  and  testimony  offered,  heard  or  received  on  the 
hearing  of  the  above  entitled  cause/'  it  cannot  be  contended  that 
the  report  is  not  in  fact  complete. 

•8«e  Illinois  Notes  DUrest,  Vols.  XI  to  XV.  And  ComuUUTe  Quartarljr.  mmm 
topic  and  section  number. 
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Christ  V.  Chicago  Railways  Ca,  191  111.  App.  69. 


Mary  Christ,  Appellee,  t.  Chicago  Railways  Company, 

Appellant. 

Gen.  No.  19,918.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  P. 
McGooBTY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  December  31, 
1914.    Rehearing  denied  January  8,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  Mary  Christ  against  the  Chi- 
cago Eailways  Company  to  recover  damages  for  per- 
Bonal  injuries,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  in  jerking  or  starting  a 
street  car  as  the  plaintiff  was  alighting  therefrom.  The 
defendant  filed  pleas  of  the  general  issue  and  nonown- 
ership.  The  case  was  tried  before  a  court  and  a  jury, 
and  verdict  returned  finding  the  defendant  guilty  and 
assessing  plaintiff's  damages  at  one  thousand  five  hun- 
dred dollars.  The  plaintiff  remitted  five  hundred  dol- 
lars from  the  amount  assessed,  a  motion  for  new  trial 
was  overruled  and  judgment  entered  on  the  verdict 
for  one  thousand  dollars.  To  reverse  said  judgment, 
the  defendant  appealed. 

Charles  L.  Mahony  and  Alfred  B.  Davis,  for  appel- 
lant; JoHK  B.  GuHiLiAMs  and  Frank  L.  Krietb,  of 
counseL 

Sfbnoeb  Ward,  for  appellee. 

Mb.  Jubticb  Soanlan  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

L  Appbal  AiTD  DtROB,  §  1410* — When  verdict  toUJ  not  he  disturbed. 
In  an  action  for  personal  Injuries  sustained  while  alighting  from 
a  street  car,  a  verdict  in  favor  of  the  plaintiff  was  not  manifestly 
against  the  weight  of  the  evldenoe. 

2.  Damages,  f  112* — when  verdict  not  excessive.  In  an  action 
for  personal  Injuries  sustained  by  a  woman  while  alighting  from 
a  street  car,  due  to  the  car  starting  suddenly,  a  verdict  of  fifteen 
hundred  dollars  reduced  to  one  thousand  dollars  was  not  excessive. 

3.  Affbal  and  erbob,  §  1535* — when  instruction  cannot  he  comr 
plained  of.  In  an  action  for  personal  injuries  sustained  while  alight- 
ing from  a  street  car,  the  giving  of  an  instruction  as  to  the  burden 
of  proof  which  omitted  the  element  of  the  number  of  witnesses  tes- 
tifying pro  and  con  upon  the  controverted  material  facts  in  the  case 
was  error,  but  a  defendant  was  not  warranted  in  complaining  of 
it  where  the  record  did  not  show  that  the  question  of  the  number 
of  witnesses  was  an  Important  element  in  the  case, .  and  that  it 
suffered  by  the  giving  of  the  Instruction. 

4.  Appeal  and  ebbob,  6  1544* — when  erroneous  instruction  as  to 
contributory  negligence  harmless.  In  an  action  for  personal  injuriee 
sustained  while  alighting  from  a  street  car,  the  giving  of  an  in- 
struction as  to  the  burden  of  proof,  stating  that  the  jury  "should" 
take  into  consideration  the  elements  named  in  the  Instruction,  was 
erroneous  as  misleading  and  as  tending  to  invade  the  province  of 
the  jury,  and  the  word  "may"  should  have  been  used,  but  in  view  of 
the  state  of  the  record,  the  giving  of  the  instruction  was  harmlesB 
error. 

5.  Appeal  and  ebbob,  f  1565* — when  modification  of  instruction 
harmless.  In  an  action  for  personal  Injuries,  the  modification  of 
an  instruction  as  to  the  credibility  of  witnesses,  by  striking  out  the 
words  requiring  the  jury  to  consider  testimony  "the  same  as  you 
would  receive  the  testimony  of  any  other  witness,"  did  not  consti- 
tute reversible  error,  as  the  meaning  of  the  instruction  was  not 
changed  by  the  modification. 

6.  Appeal  and  ebbob,  S  1565* — when  modification  of  instruction 
as  to  contributory  negligence  harmless.  In  an  action  for  personal 
injuries  sustained  by  a  passenger  while  alighting  from  a  street  car, 
where  an  instruction  requiring  the  plaintiff  to  use  her  faculties  with 
ordinary  care  only  "in  looking  out  for  danger"  was  modified  by  strik- 
ing out  the  quoted  words,  the  modification  was  not  harmful  to  the 
defendant,  as  in  the  Instruction  as  given  there  was  no  limitation  as 
to  the  care  that  the  plaintiff  was  required  to  use  to  avoid  Injury. 

•See  niinoifl  NotM  Dlsetl,  Vols.  XI  to  XT,  and  Cnmiilatlve  Qnartwlj,  mm 
tople  wnd  tectton  namber. 
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J.  J«  NartzCk^  Appellee,  t.  Fred  C.  Khmaii,  Appellant. 
Gen.  No.  lUfiM* 

1.  CtaDttoEs'  sxTiT,  8  40* — when  receiver  may  he  appointed.  A 
reeelTer  for  property  may  properly  be  appointed  In  a  suit  before 
tbe  defendant  has  answered,  where  tHe  complainant  can  aattsfy  the 
chaaeeUor  that  he  has  an  equitable  claim  to  the  property  and  that 
the  receiver  la  necessary  to  preserve  it  from  loss,  or  where  a  clear 
case  of  fraud  Is  shown,  or  of  Imminent  danger  to  the  property,  and 
such  procedure  Is  especially  proper  In  cases  of  creditors'  bills  In 
aid  of  the  enforcement  of  Judgments. 

2.  RacnvcBs,  i  3* — tohat  is  nature  of  receiver.  A  receiver  Is  an 
Indifferent  person  between  the  parties,  appointed  by  the  court,  and 
on  behalf  of  all  parties,  to  receive  the  thing  or  property  in  litigation 
pending  the  suit* 

3.  Rbokivsbs,  (  18* — when  may  take  possession.  Where  the  assets 
are  openly  visible,  the  receiver  can  at  once  take  actual  possession, 
but  where  their  character,  amount  and  whereabouts  are  unknown, 
a  ooort  of  chancery  may  require  a  defendant  to  appear  before  it 
ana  aabmit  to  an  examination. 

4.  AFFB4I.  AND  XBBOB,  ft  1416* — whcn  findings  of  master  are  sup- 
ported 6]f  evidence.  Evidence  held  sufficient  to  support  findings  of 
tBCt  of  a  master  and  his  recommendations  even  though  a  defendant 
appeared  as  a  witness  and  specifically  denied  the  truth  of  the 
charges  against  him. 

Appeal  from  the  Superior  Court  of  Ck>ok  county;  the  Hon.  WiUr 
XAK  B.  DxvEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  December 
31,  1914.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

Statement  by  the  Court.  This  was  a  bill  in  the 
nature  of  a  creditor's  bill  in  the  Superior  Court 
of  Cook  county,  filed  November  6,  1912,  by  J. 
J.  Nartzik,  appellee,  a  judgment  creditor,  herein- 
after called  the  complainant,  against  C.  Ehman  and 
Company,  a  corporation,  the  judgment  debtor.  The 
bill  named  as  codefendants  Charles  Ehman,  president 
of  the  said  corporation,  Fred  C.  Ehman,  a  former 
treasurer  of  said  corporation,  Adolph  C.  Ehman,  a 
former  secretary  of  said  corporation.  Alma  B.  Burk- 

•8m  niiiiote  Notes  DteMt,  Vols.  XI  to  XT.  and  ComiilttUTe  Quarterly^ 
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hardty  Fritz  Goetz  and  Albert  Goetz.  Fred  C.  Ehman, 
appellant,  is  the  only  defendant  that  is  interested  in 
this  appeal,  and  he  will  be  hereinafter  referred  to  as 
the  defendant.  The  bill,  in  substance,  alleges  that 
on  June  22,  1912,  complainant  recovered  a  judgment 
in  the  Municipal  Court  of  Chicago  for  $2,352,14  against 
said  corporation;  that  execution  issued  to  the  sheriff 
was  returned  wholly  unsatisfied;  the  return  showing 
no  property  found ;  that  the  said  corporation  has  prop- 
erty which  it  keeps  concealed  or  to  which  the  title  is 
held  in  trust;  that  certain  of  its  property  was  fraudu-* 
lently  transferred;  that  the  persons  to  whom  such 
fraudulent  transfers  were  made  are  the  codefendants 
named  in  said  bill;  that  all  of  said  property  (naming  it 
in  detail)  is  in  the  name  of  or  in  the  control  of  said 
codefendants,  but  equitably  belongs  to  said  corpora- 
tion. On  motion  of  the  complainant,  on  November  7, 
1912,  a  receiver  was  appointed  and  an  order  entered 
directing  that  the  principal  defendant  assign,  transfer 
and  deliver  to  said  receiver  in  advance,  under  the  direc- 
tion of  the  master  in  chancery  named  by  the  court,  all 
such  property;  that  it  deliver  to  said  receiver  in  like 
manner,  all  bills,  notes,  contracts,  books  of  account, 
etc. ;  and  it  was  further  ordered  that  the  cause  be  re- 
ferred to  a  master  in  chancery,  to  examine  the  prin- 
cipal defendant,  codefendants,  officers  or  agents  of  said 
corporation,  and  such  other  witnesses  as  might  be  pro- 
duced before  said  master,  concerning  things  in  action, 
equitable  interests  and  effects  of  the  principal  de- 
fendant, and  report  his  findings  to  the  court,  together 
with  his  conclusions  thereon,  and  that  the  defendant, 
C.  Ehman  &  Company,  its  officers  and  agents  and  the 
other  defendants  shall  appear  from  time  to  time  when 
summoned  to  do  so  by  the  master,  and  produce  books 
and  accounts  and  submit  to  examination.  On  Novem- 
ber 12, 1912,  before  answer  was  filed  by  any  of  the  de- 
fendants, hearing  on  the  said  reference  was  had  before 
the  master  and  thereafter  he  made  the  following  re- 
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I>ort  of  his  findings  and  recommendations;  that  C. 
Ehman  &  Company  was  an  Illinois  corporation  doing 
business  in  the  city  of  Decatur,  manufacturing  veneered 
doors ;  that  Charles  Ehman  was  president  of  the  com- 
pany;  that  Adolph  C.  Ehman  was  secretary;  that  Fred 
C.  Ehman  was  treasurer;  that  Charles  Ehman  was  the 
father  of  Adolph  C.  and  Fred  C.  Ehman;  that  the 
checks  drawn  by  the  company  prior  to  January  7, 1911, 
were  signed  by  Charles  Ehman,  president,  and  Fred  C. 
Ehman,  treasurer;  that  checks  signed  by  either 
Charles  Ehman  or  Fred  C.  Ehman  were  recognized  by 
the  banks;  that  on  January  7,  1911,  the  plant  of  the 
company,  including  machinery,  materials,  buildings, 
books  of  account,  papers,  insurance  policies,  deeds, 
notes,  etc.,  were  destroyed  by  fire ;  that  prior  to  the  fire 
the  assets  of  the  judgment  debtor  over  and  above  its 
liabDities  were  $150,000;  that  the  judgment  debtor  car- 
ried $128,000  fire  insurance;  that  subsequent  to  the 
fire  there  was  collected  by  the  judgment  debtor  or  its 
officers  on  the  fire  loss,  the  sum  of  $111,000;  that  at  the 
time  of  the  fire  the  bills  receivable  of  the  company 
amounted  to  from  $40,000  to  $60,000;  that  the  books 
of  the  company  were  destroyed  by  the  fire ;  that  a  new 
set  of  books  was  made ;  that  the  new  books  show  bills 
receivable  amounting  to  $30,000;  that  since  the  fire 
the  greater  part  of  that  amount  has  been  collected  by 
the  principal  defendant  or  its  officers ;  that  prior  to  the 
fire  the  total  indebtedness,  including  notes  held  by  the 
banks  and  bUls  payable,  did  not  exceed  $40,000;  that  a 
statement  made  September  1,  1910,  showing  assets 
and  liabilities  of  the  principal  defendant,  showed  a 
total  indebtedness  of  $33,495.71 ;  that  the  testimony  of 
Fred  C.  Ehman,  treasurer,  was  that  in  January,  1911, 
the  indebtedness  might  be  a  little  but  not  very  much  in 
excess  of  that  sima,  but  that  the  indebtedness  would 
not  in  any  event  exceed  $40,000;  that  all  claims  except 
two  against  the  judgment  debtor  have  been  paid  since 
the  fire,  and  that  one  of  these  is  the  judgment  of  the 
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complainant;  that  both  of  the  claims  y^ere  disputed; 
that  from  January  2, 1911,  until  the  first  of  May,  1911, 
there  was  deposited  in  the  Citizens  National  Bank  of 
Decatur  to  the  credit  of  the  judgment  debtor  a  sum  in 
excess  of  $82,000,  and  the  said  account  was  subject  to 
checks  signed  by  either  Charles  Ehman,  president,  or 
Fred  0.  Ehman,  treasurer;  that  the  amount  deposited 
in  the  Monroe  National  Bank  of  Chicago,  where 
deposits  were  made  subsequent  to  the  fire,  does  not  ap- 
pear, nor  does  it  appear  what  amount  has  been  col- 
lected from  the  outstanding  accounts  receivable;  that 
it  is  admitted  that  there  was  $111,000  collected  from 
the  insurance,  and  it  is  shown  that  $82,000  of  that  sum 
was  deposited  in  the  Citizens  National  Bank  of  De- 
catur; that,  therefore,  there  would  necessarily  be  in 
the  neighborhood  of  $29,000  of  insurance  money  de- 
posited in  the  Monroe  National  Bank  of  Chicago,  or 
elsewhere ;  that  of  the  $30,000  accounts  receivable  that 
existed  at  the  time  of  the  fire  and  which  appear  upon 
the  new  books  of  the  judgment  debtor  that  were  pre- 
pared subsequent  to  the  fire,  such  of  these  accounts  as 
had  not  been  collected  were  turned  over  to  Albert 
Goetz  for  collection  and  that  the  total  amount  he  col- 
lected from  such  accounts  was  $882.97;  that  it  is 
apparent  that  a  large  portion  of  the  $30,000  of  the  ac- 
counts receivable  had  been  collected  prior  to  the  time 
certain  of  such  accounts  had  been  turned  over  to  Mr. 
Goetz,  but  the  amount  collected  does  not  appear;  that 
Fred  C.  Ehman  testified  that  on  April  4,  1911,  there 
was  a  meeting  in  Decatur  of  himself,  his  father,  and 
his  brother,  Adolph  C.  Ehman,  who  were  officers  and 
directors  of  the  judgment  debtor,  and  that  it  was  then 
resolved  that  the  affairs  of  the  judgment  debtor  be 
wound  up  and  the  inventory  business  of  the  judgment  be 
turned  over  to  C.  Ehman  for  his  attention,  and  that 
thereafter  he,  Fred  C.  Ehman,  gave  little  attention  to 
the  affairs  of  the  judgment  debtor;  that  subsequent 
developments,  however,  as  shown  by  the  evidence  of 
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the  several  witnesses  as  well  as  by  the  admissions  of 
Fred  C.  Ehman,  disprove  this  statement;  that  it  ap- 
pears that  certain  garnishment  proceeding^  had  been 
instituted  against  the  judgment  debtor  in  Mississippi, 
^*and  that  some  time  in  the  month  of  July,  1911,  Fred 
G.  Ehman  was  instrumental  in  supplying  a  bond  with 
the  Continental  &  Commercial  Bank  as  trustee,  in- 
demnifying the  various  insurance  companies  against 
the  said  garnishment  proceedings,  and  that  thereafter 
the  various  insurance  policies  that  had  been  affected 
by  the  garnishment  proceedings  were  paid;''  that  it 
also  appears  that  subsequent  to  the  said  date,  April 
4th,  IVed  C.  Ehman  sold  or  was  instrumental  in  sell- 
ing a  lot  of  doors,  aggregating  a  thousand  or  more,  to 
one  Kmmhaar  for  which  he  received  $900 ;  that  it  also 
appears  that  in  August,  1912,  he  collected  an  account 
of  $300,  and  at  other  times  made  trips  to  Philadelphia, 
New  York,  Jersey  City,  Trenton,  Louisvijle  and  divers 
other  places,  for  the  purpose  of  looking  after  the  col- 
lection of  other  accounts ;  that  in  addition  to  all  these 
facts,  Charles  Ehman,  president  of  the  judgment  debtor 
and  father  of  Fred  C.  Ehman,  testified  that  Fred  C. 
Ehman  had  charge  of  the  collection  of  all  the  insurance 
and  the  payment  of  all  the  bills  payable,  and  that  the 
funds  deposited  in  the  Citizens  National  Bank  of  Deca- 
tur and  the  Monroe  National  Bank  of  Chicago  were 
subject  to  the  check  of  the  said  Fred  C.  Ehman;  that 
Albert  Goetz  testified  that  Fred  C.  Ehman  was  the 
only  man  who  knew  anything  about  the  affairs  of  the 
judgment  debtor;  that  whether  the  affairs  of  the  judg- 
ment debtor  subsequent  to  April  4,  1911,  were  turned 
over  to  C.  Elmian,  and  the  funds  which  had  been  col- 
lected, disbursed  by  him,  or  whether  Fred  C.  Ehman 
had  charge  of  the  funds  that  had  been  collected  from 
the  insurance  companies  and  outstanding  accounts  and 
disbursed  by  him  becomes  merely  a  question  of  veracity 
between  Fred  C.  Ehman,  the  son,  and  C.  Ehman,  the 
father;  that  0.  Ehman  is  a  man  approximately  seventy 
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years  old,  whose  manner  upon  the  witness  stand  and 
whose  conduct  and  appearances  impressed  the  master 
that  he  was  truthful  and  sincere  in  the  testimony  he 
gave;  that  but  one  conclusion  is  possible  in  weighing 
the  testimony  of  C.  Ehman  as  against  that  of  Fred  C. 
Ehman  and  the  various  circumstances  in  evidence,  the 
activity  of  Fred  C.  Ehman  subsequent  to  April  4th,  in 
attending  to  the  affairs  of  the  judgment  debtor,  his 
familiarity  with  the  details  of  all  the  business  inter- 
ests, as  well  as  the  outstanding  accounts,  leads  to  the 
inevitable  conclusion  that  Fred  C.  Ehman  was  the 
guiding  spirit  of  the  judgment  debtor,  C.  Ehman  & 
Company,  and  that  he  had  charge  and  supervision  of 
the  funds  of  the  judgment  debtor,  received  the  insur- 
ance for  the  judgment  debtor  and  the  bills  payable  to 
the  judgment  debtor,  and  whatever  disbursements 
have  been  made  were  made  by  him.  By  his  own  evi- 
dence it  is  impossible  that  he  could  have  disbursed 
legitimately,  in  behalf  of  the  judgment  debtor,  more 
than  $40,000  of  the  sums  which  he  received,  and  that 
he  would  necessarily  have  in  his  possession  $71,000 
from  the  insurance  collected,  entirely  independent  of 
the  further  item  of  $5,000  that  was  paid  the  judgment 
debtor  for  salvage  subsequent  to  the  fire  and  the  sum 
that  was  collected,  subsequent  to  the  fire,  from  the 
outstanding  accounts ;  that  C,  Ehman,  the  father,  tes- 
tified positively  that  he  never  received  from  the  judg- 
ment debtor,  subsequent  to  the  time  of  the  fire,  an 
amount  to  exceed  $1,500;  that  the  master  finds  from 
the  evidence  and  the  circumstances  in  evidence  that  his 
statement  in  that  regard  was  true.  The  master  further 
found : 

*'ll.  I  further  find  that  on  the  3rd  of  August,  1912, 
co-defendant  Fred  C.  Ehman  collected  from  George 
Foster  of  Dayton,  Ohio,  the  sum  of  $300  which  was 
due  the  judgment  debtor,  and  that  that  amount  belongs 
to  the  judgment  debtor  and  should  be  turned  over  to 
tie  receiver. 

''12.    I  further  find  that   co-defendant   Fred   C. 
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Ehman  has  in  his  possession  at  the  plant  of  F.  C. 
Ehman  &  Company,  No.  1638  Clybourne  avenue,  Chi- 
cago, Illinois,  a  lot  of  doors  that  belong  to  C.  Ehman 
^  Company,  and  which  shonld  be  turned  over  to  the 
receiver. 

*'12.  I  further  find  from  the  evidence  that  co-de- 
fendant, Fred  C.  Ehman,  in  April,  1911,  (shortly  sub- 
sequent to  the  fire)  went  into  business  in  Chicago  as 
a  money  lender,  and  he  has  testified  in  these  proceed- 
ings that  he  loans  as  high  as  $70,000  at  a  time.  It 
also  appears  from  the  evidence  that  his  salary  with 
C.  Ehman  &  Company  was  terminated  on  or  about 
April  4,  1911,  and  that  prior  to  that  time  it  had  been 
$200  per  month. 

**13.  I  further  find  from  the  evidence  that  co-de- 
fendant, C.  Ehman,  has  no  property,  real  or  personal, 
and  so  far  as  it  appears  from  the  evidence,  his  sole 
means  of  support  is  the  sum  of  $50,  being  payments 
upon  the  purchase  price  of  property  that  he  held  in 
Chicago,  together  with  small  payments  from  a  life 
insurance  policy. 

**14.  I  further  find  from  the  evidence  and  exhibits 
in  evidence,  that  the  judgment  upon  which  this  pro- 
ceeding was  instituted  was  $2,352.14,  and  plaintiff's 
costs  thereon  was  $37.40;  that  said  judgment  was 
entered  on  the  22nd  day  of  June,  1912,  in  the  Municipal 
Court  of  the  City  of  Chicago;  interest  on  said  judg- 
ment from  June  22nd  to  December  22nd,  1912,  is 
$58.80;  costs  of  the  present  proceeding  amounting  to 
$500,  approximately,  including  Master's  fees  and  ste- 
nographer's fees,  but  exclusive  of  receiver's  fees,  makes 
a  total  of  approximately  $2,948.14. 
*  *  Recommendation. 

**I  recommend  that  an  order  be  entered  herein,  di- 
recting the  said  Fred  C.  Ehman  that  he  deliver  to  the 
receiver  the  sum  of  $300  that  was  collected  by  him  from 
George  Foster. 

"I  also  recommend  that  he  turn  over  to  the  said  re- 
ceiver, all  of  the  doors  in  his  possession  at  Clybourne 
avenue,  at  the  plant  of  F.  C.  Ehman  &  Company,  or 
elsewhere. 

**I  also  recommend  that  he  be  ordered  to  turn  over 
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to  the  said  receiver  such  additional  sum  in  currency  as 
will  be  sufficient  to  satisfy  in  full  the  said  judgment 
entered  in  the  Municipal  Court  of  Chicago  on  the  22nd 
of  June,  1912,  in  favor  oiP  J.  J.  Nartak,  against  C. 
Ehman  &  Company,  a  corporation,  and  costs  thereon, 
including  the  costs  of  this  proceeding,  being  in  the 
aggregate  approximately  $2,948.14. 

**A11  of  which  is  respectfully  submitted. 

*' Dated  Chicago,  December  23rd,  A.  D.  1912. 

Chaklbs  J.  Trainor, 
Master  in  Chancery  of  the  Superior 
Court  of  Cook  County.'* 

The  defendant's  exceptions  to  the  master's  report 
were  overruled  and  the  court  entered  the  following 
order : 

**This  matter  coming  on  to  be  heard  on  this  20th 
day  of  January,  A.  D.  1913,  upon  notice  to  all  parties, 
and  the  court  being  fully  advised  in  the  premises,  and 
having  before  it  the  report  of  the  Master,  together 
with  the  evidence  declared  before  said  Master,  and 
being  fully  cognizant  of  the  condition  of  things  finds : 

''First,  that  it  has  jurisdiction  of  the  parties  hereto, 
and  subject  matter  hereof. 

"Second,  that  the  Master's  report  is  correct  and 
proper  in  all  respects,  and  the  Master's  findings  are 
true. 

''Third,  that  an  order  should  be  entered  in  accord- 
ance with  the  findings  of  the  Master. 

"Wherefore,  it  is  ordered  and  adjudged  that  the 
Master's  report  be  and  the  same  hereby  is  confirmed 
and  approved  in  all  things,  and  the  exceptions  thereto 
of  Fred  C.  Ehman  are  each  hereby  severally  over- 
ruled. 

"It  is  further  ordered  that  Fred  C.  Ehman,  de- 
fendant, do  turn  over  to  Wm.  F.  Zibell,  receiver  herein, 
the  sum  of  $2,948.14,  and  do  also  turn  over  to  the  said 
Wm.  F.  Zibell  all  doors  now  in  his  possession,  and 
located  at  the  plant  of  Fred  C.  Ehman  &  Company,  a 
corporation  in  Chicago.  Illinois ;  that  he  further  turn 
over  the  sum  of  Three  Hundred  ($300)  Dollars  in  ad- 
dition, all  within  the  period  of  ten  days  in  accordance 
with  the  finding  of  the  Master.'' 
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To  reverse  this  order^  the  defendant  prosecutes  this 
appeal. 

Ijii>6on  &  Lbvt  and  Hehut  S.  Bxajja,  for  appellant 

Eastmajst  &  Whitb,  for  appellee;  Bai-ph  B.  Hawx- 
HT7B8;,  of  counsel. 

Mb.  Jubotob  Soanlan  delivered  the  opinion  of  the 
court. 

The  defendant  contends,  and  argues  at  some  length, 
that  the  order  in  this  case  is  an  appealable  one,  but  as 
the  complainant  appears  to  concede  the  correctness  of 
this  contention,  we  have  not  deemed  it  necessary  to 
pass  upon  the  question. 

The  next  contention  of  the  defendant  can,  perhaps, 
be  best  stated  by  a  quotation  from  his  brief:  ** There 
was  a  controversy  here  which  should  go  to  a  hearing. 
The  court  should  obtain  jurisdiction  of  the  parties, 
issues  should  be  formed  upon  the  pleadings  and  a  trial 
should  be  conducted  in  the  regular  and  orderly  course 
of  procedure.  Instead,  the  regular  and  orderly  course 
of  procedure  was  suddenly  and  ruthlessly  wiped  out. 
•  •  ♦  Here  in  this  finding  and  on  the  decree  based 
thereon  we  have  every  essential  of  an  ultimate  finding 
and  decree.  Nothing  to  be  determined  by  an  ultimate 
hearing  was  not  determined  here,  and  it  was  deter- 
mined without  jurisdiction,  without  pleadings,  and 
without  a  defense  or  opportunity  for  a  defense  by  the 
defendant.  •  •  •  The  issues  should  be  formed,  a 
final  reference  to  a  master  should  be  made  upon  the 
ultimate  issues  of  the  case,  the  two  sides  should 
marshal  their  forces  and  produce  their  witnesses  and 
testimony.  The  case  should  he  heard,  •  •  •  "\;v'e 
have  not  insisted  that  this  question  is  one  strictly  of 
jurisdiction.  That  may  be  a  point  of  terminology.  It 
is  entirely  satisfactory  to  us  to  have  it  considered 
merely  as  a  question  of  common  sense  in  practice. 
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procedure  and  substantive  law.  The  purpose  of  a 
receivership  and  the  preliminary  reference  is  to  main- 
tain the  status  quo,  not  to  alter  it.  But  behold,  before 
the  facts  can  be  developed  a  decree  is  entered,  upon 
which  execution  against  the  property,  or  attachment 
against  the  body  of  this  defendant  can  be  issued. 
•  •  •  We  believe  the  question  is  jurisdictional. 
But  we  say,  in  any  event  it  is  error.**  The  defendant 
further  contends,  in  support  of  his  present  proposition, 
that,  even  if  it  be  conceded  that  there  was  evidence 
introduced  before  the  master  tending  to  establish 
the  charges  made  by  the  complainant  against  him, 
still,  in  view  of  the  fact  that  the  defendant  testified 
before  the  master  and  denied  the  truth  of  the  charges, 
the  order  complained  of  could  not  properly  be  entered 
against  him,  until  after  the  final  hearing  of  the  case; 
that  the  chancellor,  upon  the  report  of  the  master,  at 
most,  might  perhaps  have  properly  issued  an  injunc- 
tion against  the  defendant  to  restrain  him  from  dis- 
posing of  any  moneys  or  property  belonging  to  Ehman 
&  Company. 

The  power  of  the  court  to  appoint  a  receiver  and  to 
place  in  his  custody  the  property  in  controversy,  before 
the  defendant  has  answered,  has  become  a  well  estab- 
lished practice  in  this  country,  in  cases  where  the 
complainant  can  satisfy  the  chancellor  that  he  has 
an  equitable  claim  to  the  property  in  controversy,  and 
that  a  receiver  is  necessary  to  preserve  it  from  loss, 
or  where  a  clear  case  of  fraud  is  shown,  or  of  immi- 
nent danger  to  the  property,  unless  the  relief  is 
granted.  **If  the  emergency  shown  is  such  as  to 
render  it  essential  to  justice  that  a  receiver  should 
be  immediately  appointed,  it  may  be  done  before  an- 
swer, SLQce  to  delay  the  relief  might  entirely  defeat  the 
object  sought  by  the  application.  The  practice  is  es- 
pecially salutary  in  cases  of  creditors'  bills  in  aid  of 
the  enforcement  of  judgments,  and  in  this  class  of 
cases  receivers  are  almost  uniformly  granted  before 
answer.    While  the  practice  of  appointing  receivers 
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before  answer,  in  cases  of  emergency,  is  thus  shown  to 
be  well  established  and  generally  followed  by  courts 
of  equity  in  this  country,  yet  the  grounds  which  will 
induce  the  court  to  interfere  at  this  stage  of  a  cause 
must  be  very  strong,  and  there  must  be  clear  proof 
of  fraud,  or  of  immediate  danger  to  the  property  unless 
it  is  taken  into  the  custody  of  the  court.  ^*  High  on 
Beceivers,  sees.  105,  106.  The  practice  of  appointing 
receivers  pendente  lite  is  well  established  in  this  State^ 
and  the  courts  are  not  required  to  wait  until  the  de- 
fendant to  the  bill  has  gone  through  the  process  of 
pleading  before  the  appointment  may  be  made.  RaU- 
ton  V.  People,  83  HI.  App.  396;  Railton  v.  People,  85 
111.  App.  384;  Chicago  Title  S  Trust  Co.  v.  Chapman, 
132  111.  App.  55;  Baker  v.  Backus'  AdmW,  32  111.  79; 
Daley  v.  Nelson,  119  111.  App.  627.  ''The  power  of  ap- 
pointment {pendente  lite)  is  usually  invoked  either 
for  the  prevention  of  fraud,  to  save  the  subject  of  liti- 
gation from  material  injury,  or  to  rescue  it  from 
threatened  destruction.*'  High  on  Beceivers,  sec.  11; 
Baker  v.  Backus'  AdmW,  supra.  ''The  great  object  is 
to  secure  the  property  or  thing  in  controversy,  so  that 
it  may  be  subjected  to  such  order  or  decree  as  the 
court  may  make  in  the  particular  case."  Mays  v. 
Rose,  Freem.  (Miss.)  718.  Where  a  defendant  is  in 
the  possession  and  enjoyment  of  the  property  in  con- 
troversy, equity  always  proceeds  with  extreme  caution 
in  taking  possession  of  the  property  by  its  receiver, 
but  in  all  such  cases  a  large  discretion  must  be  vested 
in  the  chancellor,  and  the  question  as  to  whether  or 
not  this  discretion  has  been  properly  exercised  must 
be  determined  by  the  particular  facts  of  each  case. 
Before  answer  there  must  be  clear  proof  of  fraud,  or 
of  imminent  danger  to  the  property,  before  the  court 
through  its  receiver  will  take  custody  of  the  same. 
High  on  Beceivers,  sees.  191-198.  "Courts  of  equity 
have  the  power  upon  appointing  receivers,  to  order 
them  to  take  possession  of  the  property  which  is  in- 
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volved  in  the  controversy,  and  when  such  possession 
is  withheld  by  persons  who  are  parties  to  the  suit,  or 
by  others  who  are  claiming  nnder  such  parties^  with 
notice  of  the  appointment  of  the  receiver,  the  court 
may  interfere  in  a  summary  way  and  order  the  de- 
livery of  the  property,  and  may  enforce  its  order  by 
writ  of  assistance,  or  attachment."  34  Cyc.  of  Law 
and  Procedure,  p,  204.  **  Where  the  assets  are  openly 
visible,  the  receiver  can  at  once  take  actual  possession, 
but  where  their  character,  amount  and  whereabouts 
are  unknown,  the  power  of  the  court  is  necessarily 
invoked  to  aid  the  receiver  in  the  discovery  and  obtain- 
ing such  possession.  This  is  done  by  an  order  requiring 
the  defendant  and  others  to  appear  before  the  master 
and  submit  to  an  examination  touching  the  loca- 
tion, amount  and  character  of  the  property  and  effects 
to  the  possession  of  which  the  receiver  is  entitled." 
Henderson  on  Chancery  Practice,  p.  360.  A  court  of 
chancery  may,  of  course,  require  a  defendant  to  ap- 
pear before  it  and  submit  to  a  like  examination. 

The  defendant  strenuously  contends  that  the  de- 
cretal order  in  this  case  is  not  in  any  way  preliminary 
in  its  nature;  that  it,  by  its  very  wording,  ''makes  an 
ultimate  disposition  of  the  controversy  between  the 
corporation,  through  its  receiver,  on  the  one  hand,  and 
Fred  C.  Ehman  on  the  other  hand,  on  the  question 
whether  Fred  C.  Ehman  received  any  of  the  company's 
money  which  he  failed  to  disburse.  *  *  •  In  other 
words,  the  only  controversy  in  which  Fred  C.  Ehman 
is  interested,  viz..  Has  he  the  company's  money!  they 
believe  to  be  preliminary,  and  expect  to  dispose  of  pre- 
liminarily, without  according  him  the  rights  of  a  party 
litigant,  or  the  benefit  of  the  system  of  pleading,  prac- 
tice, procedure  or  evidence  to  which  every  litigant  is 
entitled."  We  think  the  defendant  misconceives  the 
effect  of  the  interlocutory  decretal  order  entered  in 
this  case.  **A  receiver  is  defined  to  be  an  indifferent 
person  between  the  parties,  appointed  by  the  court, 
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and  on  behalf  of  all  parties,  and  not  of  the  complainant 
or  one  defendant  only,  to  receive  the  thing  or  property 
in  litigation,  pending  the  snit.'^  Baker  v.  Backus' 
Adm'r,  supra;  St.  Louis  <&  S.  Coal  <&  Mining  Co.  v. 
Sandoval  Coal  <&  Mining  Co.,  Ill  HI.  32;  RaUton  v. 
People,  supra.  The  possession  of  the  property  in  ques- 
tion by  the  receiver  is  the  possession  of  the  court,  held 
equally  for  the  greater  safety  of  all  the  parties  con- 
cerned. High  on  Eeceivers,  p.  19;  see  also  sec.  15. 
The  receiver  acquires  no  title  to  the  property  by  the 
appointment,  but  only  the  right  of  possession  as  the 
officer  of  the  court.  He  is  a  mere  custodian  pending 
the  litigation.  The  parties  who  have  the  title  at  the 
time  of  the  appointment  retain  it.  *'The  object  of 
the  appointment  is  to  secure  the  property  pending  the 
litigation,  so  that  it  may  be  appropriated  in  accord- 
ance with  the  rights  of  the  parties  as  they  may  be  de- 
termined by  the  judgment  in  the  action.  *'  Heffron  v. 
Gage,  149  111.  182.  To  the  same  effect  is  Nevitt  v. 
Woodbum,  190  HI.  283. 

The  defendant  strenuously  contends  that  the  mas- 
ter's findings  of  fact  are  not  justified  by  the  proof,  and 
that  the  order  in  question  was  not  warranted  on  the 
merits  of  the  case.  We  have  examined  with  care  the 
evidence  heard  before  the'  master,  and  we  are 
satisfied  that  there  is  no  merit  in  the  defendant's 
present  contention.  In  our  judgment,  the  master's 
findings  are  fully  warranted  by  the  proof.  There  is 
no  force  in  the  defendant's  contention  that  because  he 
appeared  before  the  master  as  a  witness  and^  in  an- 
swers to  certain  questions,  specifically  denied  the  truth 
of  the  charges  made  by  the  complainant  against  him, 
that  this  fact  alone  precluded  the  master  from  making 
findings  of  fact  against  him,  and  the  chancellor  from 
entering  the  order  in  question.  After  a  consideration 
of  the  entire  evidence  heard  before  the  master  and  of 
the  law  governing  the  case,  we  are  satisfied  that  the 
chancellor  acted  justly  and  properly  in  entering  the 
order  in  question  in  this  case. 
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The  order  of  the  Superior  Court  of  Cook  county 
will  be  a£Srmed. 

Affirmed. 


Walter  B.  Swan  and  Wilbur  P.  Cooper,  Administrators, 
Appellees,  y.  Boston  Store  of  Chicago,  Appellant. 

Gen.  No.  19,976.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walkeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  December  31« 
1914. 

Statement  of  the  Case. 

Action  by  Walter  E.  Swan  and  Wilbur  P.  Cooper, 
administrators  of  the  estate  of  Eugene  E.  Swan, 
against  the  Boston  Store  of  Chicago  for  wrongfully 
causing  the  death  of  plaintiff's  intestate,  a  boy  five 
years  old.  On  the  first  trial  the  plaintiffs  secured  a 
judgment  for  ten  thousand  dollars,  and  on  appeal  such 
judgment  was  reversed  and  the  cause  remanded  (177 
HI.  App.  349).  At  this  second  trial  a  judgment  of  five 
thousand  dollars  was  rendered  in  favor  of  the  plain- 
tiffs, and  the  defendant  appealed. 

WmsTON,  Payne,  Strawk  &  Shaw  for  appellant; 
Edwabd  W.  Everett  and  Charles  J.  MoPaddbn,  of 
counsel. 

Frederick  Z.  Marx,  for  appellees. 

Mr.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  EtxvATOBS,  S  22* — when  findinff  of  negligence  sustained  fty 
evidence.  Erldence  held  to  show  that  a  five-year-old  boy  was  killed 
by  the  sudden  starting  of  an  elevator  when  his  one  foot  was  on  the 
fioor  as  he  was  about  to  leave  the  elevator,  causing  him  to  fall 
into  the  elevator  shaft,  even  though  one  witness  answered  a  quee- 
tlon  as  to  the  length  of  time  of  the  accident, — ^whlch  question  enu- 
merated a  member  of  supposed  happenings,  such  as  a  supposition 
that  the  boy  was  ofC  the  car  and  Jumped  to  get  on  It, — In  the  affirm- 
ative. 

2.  Negligence,  {  107* — when  negligence  of  parent  will  he  im- 
puted to  child.  In  an  action  by  parents,  or  personal  representatives, 
the  negligence  of  such  parents  of  a  child  of  tender  years,  which 
contributes  to  an  injury  resulting  in  death.  Is  Imputable  to  the 
child. 

3.  Negligence,  {  202* — when  question  of  imputed  negligence 
for  jury.  The  rule  that  the  question  as  to  whether  or  not  a 
person  Is  in  the  exercise  of  ordinary  care  is  usually  for  the  Jury, 
is  applicable  to  a  case  where, a  mother  is  charged  with  negligence 
contributing  to  the  injury  of  her  child. 

4.  EiLEVATOB,  S  7* — what  duty  of  operator.  Persons  operating 
elevators  are  carriers  of  passengers,  and  such  passengers  have  a 
right  to  rely  for  their  safety  upon  the  efficient  management  of 
the  conductor  thereof. 

6.  Negligence,  {  109* — when  parents  negligent  as  matter  of  law. 
Evidence  held  not  to  show  as  a  conclusion  of  fact  or  as  a  matter 
of  law  that  a  mother  of  a  five-year-old  boy  was  guilty  of  negligence 
proximately  contributing  to  the  child's  injury,  though  she  released 
her  hold  of  the  boy  while  leaving  the  car,  the  accident  being  due 
to  the  sudden  starting  of  the  elevator. 

6.  Blevatob,  S  19* — when  operator  negligent.  Evidence  held 
to  show  that  an  operator  of  an  elevator  was  guilty  of  gross  neg- 
ligence in  starting  the  car  while  passengers  were  alighting. 

7.  Death,  S  67* — when  verdict  not  excessive.  A  verdict  of  five 
thousand  dollars  for  the  death  of  a  five-year-old  boy  killed  by  fall- 
ing into  an  elevator  shaft,  held  not  excessive. 

8.  New  tkal,  S  28* — when  new  trial  properly  refused.  The 
refusal  of  a  new  trial  because  a  Juror  made  incorrect  and  mislead- 
ing  answers  on  his  voir  dire,  held  not  improper,  since  it  did  not 
appear  that  the  Juror  was  prejudiced  or  biased  against  the  de- 
fendant 

9.  Appeal  and  ebbob,  S  474* — when  misconduct  of  counsel  will 
not  he  considered  on  appeal.  A  contention  that  an  attorney  made 
improper  remarks  to  the  Jury  will  not  be  considered  on  appeal 
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where  no  attention  Is  called  to  the  specific  part  of  her  ar^ment 
which  Is  contended  to  be  preJudiclaL 

10.  Tbiai^  S  121* — what  argument  of  counsel  proper.  It  Is  not 
prejudicial  error  for  an  attorney  to  teU  the  jury  what  he  consid- 
ers a  fair  compensation  for  a  plaintiff's  Injuries. 

11.  Tbial,  I  128* — wJiat  remctrks  of  counsel  not  objectionable. 
Remarks  of  an  attorney  in  a  personal  Injury  case^  In  stating  his 
version  of  what  occurred  In  his  ofBoe,  are  improper,  but  harmless 
error  when  the  result  Is  not  affected. 

12.  Appkai*  and  xbbob,  S  474* — wfien  objection  must  be  made  to 
remarks  of  counsel.  An  appellant  cannot  complain  of  remarks  of 
an  attorney  In  argument  when  no  objection  was  made  to  such 
remarks  at  the  trial. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, y.  Bomald  Waltyn,  Plaintiff  in  Error. 

6en.  No.  30,163. 

1.  IiABCBirr,  S  8* — what  is  nature  of  crime.  Under  the  common 
law  petit  larceny  was  a  felony,  but  in  this  State  it  is  made  a  mis- 
demeanor by  statute  (Kurd's  R.  S.  1912,  ch.  38,  sec  1€8,  J.  ft  A. 
T  3792),  and  the  offense  has  been  removed  from  the  category  of 
Infamous  crimes  (J.  A  A.  T  3972). 

2.  Indictment  and  infobmation,  |  41* — how  offense  must  be 
described.  Where  a  statute  defines  an  offense,  no  essential  element 
thereof  as  defined  by  the  statute  can  be  omitted  from  the  indict- 
ment or  information,  but  it  is  not  necessary  to  use  the  very  words 
of  the  statute. 

3.  Lascent,  I  21* — when  felonious  taking  sufficiently  described 
in  infonnation.  The  word  "steal"  has  a  uniform  signification  and 
means  the  felonious  taking  and  carrying  away  of  the  goods  of 
another. 

4.  Larcbnt,  9  21* — when  information  sufficient  In  an  informa- 
tion charging  petit  larceny,  if  the  use  of  the  word  "feloniously" 
is  essential  to  charge  the  offense,  the  word  ''steal"  Is  sufficient  to 
charge  such  felonious  intent 

•Bee  nilnols  Notes  Direst,  Volt.  XI  to  XV,  and  CamalattTO  Qmurtorly.  smm 
topte  and  sootloa  Bumber. 
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.6.  loAMCMJfY,  I  Z^'^'fiecesaity  for  felanUma  intent  A  Ureeaoua  In- 
tent, that  is  an  intent  to  steal,  is  clearl7  an  essential  element  in 
petit  larceny,  but  a  felonious  intent  seems  neither  a  necessary  nor 
an  appropriate  averment  in  a  misdemeanor  case. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hozl  Hugh  R. 
Srswijrr,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Blarch  term*  1914.  Afhrmed.  Opinion  filed  December  31* 
1914. 

Lome  Gbeenbebg  and  William  A,  Jokbsi,  for  plain- 
tiff in  error. 

Maclat  Hoykb  and  Edwabd  E.  WiLSOif,  for  defend- 
ant in  error, 

Mb.  JumoE  Scanlan  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  was  charged  in  an  information 
filed  in  the  Municipal  Court  of  Chicago  Trith  the  offense 
of  petit  larceny.  He  waived  a  trial  by  jury,  pleaded 
not  guilty,  and  on  the  hearing  of  the  case  by  the  court 
was  found  guilty  of  petit  larceny,  and  was  sentenced  to 
be  imprisoned  in  the  House  of  Correction  for  the  period 
of  sixty  days  and  to  pay  a  fine  of  $50.  Only  a  common- 
law  record  is  filed  in  this  court. 

The  information  charged,  in  substance,  that  the  de- 
fendant on  February  10,  1913,  in  the  City  of  Chicago, 
County  of  Cook  and  State  of  Illinois,  *^one  silver  coffee 
pot,  three  dessert  knives,  three  table  spoons,  four  ice 
tea  spoons,  three  table  spoons,  three  table  forks,  of  the 
value  of  Fifteen  Dollars,  the  personal  goods  and  prop- 
erty of  the  Chicago,  Burlington  and  Quincy  Bailroad 
Company,  the  same  being  a  corporation  then  and  there 
being  found,  did  then  and  there  wrongfully  and  unlaw- 
fully take,  steal  and  carry  away,  contrary  to  the  stat- 
ute,*' etc. 

The  plaintiff  in  error  contends  that  the  offense  of 
petit  larceny  was  not  sufficiently  charged  in  the  in- 

•See  Illinois  NotM  IMsest,  Tola.  XI  to  XV,  and  OnnanUitlTe  Qwurterly,  mbm 
lople  wifl  ieellMi  munber. 
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formation,  **on  the  ground  that  the  information  failed 
to  charge  the  plaintiff  in  error  with  the  statutory  or 
common-law  offense  of  larceny,  in  failing  to  allege  that 
the  plaintiff  in  error  ^felonioursly'  did  steal,  take  and 
carry  away;''  that  under  our  statute,  as  well  as  under 
the  common  law,  a  felonious  intention  is  an  essential 
element  of  the  offense  of  larceny,  and  that  the  omission 
of  the  word  ** feloniously"  in  an  information  or  indict- 
ment charging  larceny — ^grand  or  petit — is  fatal* 

The  statute  defining  larceny  ( J.  &  A.  T[  3792)  reads 
as  follows:  ** Larceny  is  the  felonious  stealing,  taking 
and  carrying,  leading,  riding,  or  driving  away  the  per- 
sonal goods  of  another.  Larceny  shall  embrace  every 
theft  which  deprives  another  of  his  money  or  other 
personal  property,  or  those  means  or  muniments  by 
which  the  right  and  title  to  property,  real  or  personal, 
may  be  ascertained.  Private  stealing  from  the  person 
of  another,  and  from  a  house  in  the  daytime,  shall  be 
deemed  larceny.  Larceny  may  also  be  committed  by 
feloniously  taking  and  carrying  away  any  bond,  bill, 
note,  receipt  or  any  instrument  of  writing  of  value  to 
the  owner." 

The  first  question  for  us  to  determine  is,  under  the 
practice  in  this  State,  in  an  information  charging  petit 
larceny,  is  it  absolutely  essential  that  the  intent  should 
be  alleged  by  the  use  of  the  word  '^feloniously"? 

Under  the  common  law,  an  indictment  for  treason 
alleged  that  the  act  was  committed  traitoriously ;  for 
a  felony,  that  it  was  done  feloniously,  and  where 
neither  of  these  words  was  used,  the  offense  charged 
was  at  most  a  misdemeanor.  The  indictment  in 
ancient  times  was  in  Latin,  and  because  of  the  grave 
punishments  meted  out  to  defendants  in  treason  and 
felony  cases  it  was  of  great  importance  to  a  defendant 
that  the  indictment  should  show  on  its  face,  by  some 
apt,  precise  and  well-understood  term,  the  nature  of 
the  offense  with  which  he  was  charged.  Bishop  on 
Criminal  Procedure  (3rd  Ed.)  p.  335;  1  Chitty's  Crim- 
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inal  Law,  p.  242.  Under  the  common-law  practice  the 
word  **  feloniously  *'  was  absolutely  essential  in  all  in- 
dictments charging  a  felony,  and  it  was  the  settled 
rule  to  charge  that  the  offense  was  committed  felon- 
iously,  and  this  epithet  could  not  be  supplied  by  any 
other  word,  or  by  any  circumlocution.  Com  Dig.  In- 
dictment (G.  6) ;  Bac.  Abr.  Indictment  (G.  1) ;  2  Hale, 
.  PI.  Cr.  172, 184;  1  Ben.  &  H.  Lead.  Cr.  Cas.  154.  The 
word  ** feloniously'*  was  not  used  in  an  indictment 
charging  a  misdemeanor.  Bishop  on  Criminal  Pro- 
cedure (3rd  Ed.)  sees.  534-537.  In  some  of  the  States 
the  rule  prevails  that  if  an  indictment  charges  a  misde- 
meanor and  the  word  * 'feloniously''  is  used,  the  indict- 
.ment  is  bad,  but  the  prevailing  doctrine  is  that  in  such 
a  case  the  word  ^^feloniously"  is  regarded  as  sur- 
plusage, and  the  indictment  is  held  to  be  good.  22 
Cyclopedia  of  Law  and  Procedure,  p.  233;  Bishop  on 
Criminal  Procedure  (3rd  Ed.)  sec.  537. 

Utider  the  common  law  petit  larceny  was  a  felony, 
but  in  this  State  it  is  made  a  misdemeanor  by  statute 
(Hurd'sRS.1912,ch.  38,sec,  168,J.&A.  T[3793),  and 
in  1911,  the  legislature  removed  the  offense  from  the 
category  of  infamous  crimes.  (Hurd's  E.  S.  1912,  ch. 
38,  sec.  279,  J.  &  A.  If  3972.)  Before  the  passage  of 
this  last  act  it  was  necessary  to  prosecute  defendants 
charged  with  petit  larceny  by  indictment.  People  v. 
Russell,  245  111.  268.  Such  is  not  the  case  since  the 
passage  of  the  last-mentioned  act.  If  the  common-law 
rule  of  pleadings  governs  the  present  case,  it  would 
seem  dear  that  it  is  not  necessary  to  use  the  word 
'^ feloniously^^  in  an  information  charging  petit 
larceny. 

.  Our  statute  gives  but  one  definition  of  larceny,  and 
as  this  states  that  ** larceny  is  the  felonious  stealing," 
etc.,  it  is  argued  that  the  word '^felonious"  is  intended 
to  define  the  animus  furcmdi  or  the  intention  to  steal, 
and  that  to  constitute  larceny  under  the  statute — petit 
or  grand — the  stealing  must  be  done  with  felonious 
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intent,  and  that  this  intent  must  be  charged  in  the  in* 
formation,  and  that  as  the  information  in  the  present 
case  does  not  all^e  a  felonious  intent,  it  is  fatally  de- 
fective. For  the  purposes  of  this  particular  case,  we 
may  assume  the  correctness  of  the  contention  that  a 
felonious  intent  is  an  essential  element  in  the  offense 
of  petit  larceny.  While  it  is  a  well-settled  doctrine  in 
this  State  that  where  a  statute  defines  an  offense,  no 
essential  element  of  the  offense  as  defined  by  the  stat- 
ute can  be  omitted  from  the  indictment  or  information, 
it  is  not  necessary,  however,  to  use  in  an  indictment 
or  information  the  very  words  of  the  statute  defining 
an  offense;  it  is  sufficient  if  the  words  used  convey  the 
same  meaning.  People  v.  St.  GUUr,  244  HI.  444. 
Therefore,  in  determining  the  present  contention,  it  is 
only  necessary  for  us  to  decide  whether  the  informa- 
tion in  this  case  sufficiently  alleges  the  felonious  intent 
to  steal. 

The  information  charges,  inter  alia,  that  the  plaintiff 
in  error  **did  then  and  there  wrongfully  and  unlaw- 
fully take,  steal  and  carry  away,  contrary  to  the  stat- 
ute.^' 

In  36  Cyclopedia  of  Law  and  Procedure,  p.  1258,  we 
find  the  following:  ^' Steal  or  Stealing.  As  a  noun,  a 
criminal  taking,  obtaining,  or  converting  of  personal 
property  with  intent  to  defraud  or  deprive  the  owner 
permanently  of  the  use  of  it ;  a  term  which  when  used 
in  connection  with  property  which  is  a  subject  of  lar- 
ceny, is  said  to  mean  the  felonious  taking;  the  felonious 
taking  and  carrying  away  of  the  personal  goods  of  an- 
other; the  wrongful  or  fraudulent  taking  and  carrying 
away  of  personal  property  by  trespass  with  a  felonious 
intent  to  deprive  the  owner  thereof,  and  convert  the 
same  to  the  taker's  own  use;  synonymous  with  lar- 
ceny' or  with  *  theft.  *  As  a  verb,  to  take  a  man 's  prop- 
erty from  his  custody  with  a  felonious  intent;  to  com- 
mit larceny;  to  take  and  carry  away  feloniously;  to 
take  without  right  or  leave,  and  with  intent  to  keep 
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wrongfully/'  (The  author  of  the  above  artide  dtes 
many  anthorities  in  support  of  his  text.)  Theft  is  a 
popular  word  for  larceny;  Bouvier's  Law  Dictionaryi 
vol.  2,  p.  1115.  The  word  ^^steaP*  has  a  uniform  sig- 
nification, and  in  conunon  as  well  as  legal  parlance 
means  the  felonious  taking  and  carrying  away  of  the 
goods  of  another.  State  v.  Chambers,  2  Greene  (la.) 
308;  State  v.Boyce,  65  Ark.  82;  People  v.  Urquidas,  96 
Cal.  239 ;  People  v.  TomUnson,  102  Cal.  19.  ' '  To  steal  a 
man's  property  is  to  take  it  from  his  custody  with  a 
felonious  intent."  Staie  v.  Fitzpatrick,  9  Houst. 
( DeL )  385.  The  word '  ^  steal ' '  means  to  take  and  carry 
away  feloniously,  without  right  or  leave.  State  v. 
Smith,  31  Wash.  245 ;  People  v.  Lopez,  90  Cal.  569.  The 
word  ^' steal"  has  a  legal  signification.  To  steal  is  to 
commit  larceny.    State  v.  Tough,  12  N.  Dak.  425. 

Therefore,  if  we  assume  that  a  felonious  intent  is  an 
essential  element  in  the  statutory  offense  of  petit  lar- 
ceny, it  would  seem  clear,  from  the  foregoing  authori- 
ties, that  the  word  ^^ steal"  in  the  present  information 
sufiGiciently  alleges  the  felonious  intent,  for  the  reason 
that  the  word  ''steal"  ex  vi  termini  imports  a  felonious 
intent. 

The  defendant  in  error  contends  that  it  is  not  neces- 
sary to  allege  in  an  information  charging  a  misde- 
meanor that  the  act  was  committed  feloniously.  In 
support  of  this  contention  it  cites  the  following  cases : 
State  V.  Boyce,  supra;  Gardner  v.  State,  55  N.  J.  Law 
17.  Li  these  cases  it  is  held  that  it  is  not  necessary 
in  cases  of  petit  larceny  (even  where  the  statute  de- 
fines larceny  as  the  felonious  stealing,  etc.)  to  charge 
that  the  taking,  stealing,  etc.,  was  feloniously  done,  but 
the  decisions  are  not  predicated  entirely  upon  that 
ground  alone,  for  it  is  held  in  both  cases  that  the  word 
** steal"  in  the  indictments  in  question  sufficiently  im- 
ported a  felonious  taking,  etc.  Unless  it  be  held  that 
our  legislature  intended  by  section  167  (J.  &  A. 
t[  3792)  of  the  Code  (the  one  that  defines  larceny)  to 
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make  a  felonious  intent  an  essential  element  in  both 
grades  of  larceny,  the  prevailing  doctrine  heretofore 
referred  to  in  this  opinion,  a  doctrine  that  is  the  prod- 
uct of  the  common-law  practice,  to  the  effect  that  the 
word  '^felonious^'  should  not  be  used  in  an  indictment 
or  information  charging  a  misdemeanor,  would  seem 
to  apply  to  the  present  case.  Under  the  general  rule 
applying  to  the  interpretation  of  statutes,  section  167 
should  be  read  in  connection  with  sections  168  and  279, 
in  petit  larceny  cases,  and  when  the  three  sections  are 
considered  together,  there  would  seem  to  be  much  force 
in  the  contention  of  the  defendant  in  error  that,  under 
our  statute,  a  felonious  intent  is  an  essential  element 
in  grand  larceny  but  not  in  petit  larceny.  A  larcenovrs 
intent,  that  is  an  intent  to  steal,  is  clearly  an  essential 
element  in  petit  larceny,  but  a  felonious  intent  seems 
neither  a  necessary  nor  an  appropriate  averment  in  an 
indictment  or  information  in  a  misdemeanor  case. 
However,  in  the  view  that  we  have  taken  of  the  conten- 
tions of  the  plaintiff  in  error,  we  do  not  deem  it  neces- 
sary in  this  case  for  us  to  pass  upon  the  contention  of 
the  defendant  in  error. 

The  judgment  of  the  Municipal  Court  of  Chicago 
will  be  aflfirmed 

Affirmed. 
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The  Pullman  Company,  Appellee,  t.  The  Yinegar  Bend 
Lumber  Company  et  al.,  on  appeal  of  Yinegar  Bend 
Lumber  Company,  Appellant. 

6en.  No.  19,993.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chablbb 
11  FoELL,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  January  6, 
1915.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Appeal  by  The  Vinegar  Bend  Lumber  Company  from 
a  decree  requiring  it  and  other  defendants  in  an  inter- 
pleader suit  to  interplead.  To  the  original  bill  appel- 
lant filed  a  sworn  answer  and  served  notice  thereof  on 
the  complainant,  and  no  replication  thereto  was  filed. 
Later  the  complainant  on  leave  given  filed  its  amended 
bill  of  complaint  waiving  answers  under  oath,  and 
issues  were  formed  thereon  by  the  filing  of  answers 
and  replications,  appellant  not  waiving  any  rights 
under  said  sworn  answer. 

The  pleadings  showed  that  complainant  was  indebted 
in  the  sum  of  $1,222.56  for  lumber  which  both  appellant 
and  one  Joice  claimed  to  have  sold  to  it;  that  Joice 
assigned  his  interest  in  the  money  to  the  Old  Colony 
Trust  &  Savings  Bank;  that  the  latter  brought  suit 
therefor  against  complainant  in  the  name  of  Joice ;  that 
one  Brooks,  a  creditor  of  appellant,  summoned  -com- 
plainant as  garnishee  in  an  attachment  suit  against  ap- 
pellant, in  which  Joice  and  the  Bank  intervened  as 
claimants  of  the  money,  and  in  which  was  later  filed  a 
stipulation  by  which  the  several  parties,  except  Brooks, 
agreed  to  enter  appearance  in  this  interpleader  suit, 
where  the  issues  should  be  tried. 

At  the  hearing  the  only  proofs  adduced  were  by 
the  complainant,  consisting  of  a  transcript  of  the  rec- 
ord of  the  proceedings  in  the  attachment  suit  and  the 
answer  of  complainant  as  garnishee. 
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At  the  close  of  the  case,  appellant  moved  to  dismiss 
the  several  bills  for  want  of  equity,  but  the  motion 
was  denied  and  the  decree  requiring  defendants  to  in- 
terplead, and  a  deposit  in  court  of  the  sum  in  contro- 
versy, was  entered,  whereupon  this  appeal  followed. 

W.  Knox  Haynbs  and  Michael  Fbinbeeg,  for  appel- 
lant. 

H.  T.  WiLCOXON,  for  appellee;  William  Buery,  of 
counsel. 

Mb.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  Stipulation,  S  19* — when  pleadinff  may  he  considered  (u  evi- 
dence. Where  a  stipulation  was  entered  into  contemplating  that 
the  title  to  a  fund  which  was  at  issue  in  a  garnishment  suit,  should 
be  submitted  for  adjudication  in  an  Interpleader  suit,  where  a  final 
decree  should  be  entered,  in  effect  each  party  waived  any  question 
as  to  the  sufficiency  of  the  bill  and  consented  to  interplead,  where- 
fore one  party  could  not  contend  that  under  sec.  29  of  the  Chancery 
Practice  Act  (Kurd's  R.  S.  ch.  22,  sec.  29,  J.  ft  A.  f  909)  its  sworn 
answer  was  to  be  taken  as  true. 

2.  INTEBPLBADEB,  §  2* — w?Mt  is  nature  of  suit.  In  an  interpleader 
suit  the  complainant's  office  is  widely  difiterent  from  that  of  the 
ordinary  complainant  in  a  suit  in  equity,  and  the  answers  of  de- 
fendants may  be  read  against  one  another. 

3.  INTEBPLBADEB,  {  7* — When  pleading  auffldent.  In  an  Inter- 
pleader suit,  where  the  complainant  admitted  its  indebtedness  for 
certain  lumber  which  two  parties  claimed  to  have  sold,  allegations 
of  one*  of  such  parties  that  the  complainant  gave  a  written  order 
for  the  lumber,  that  same  was  shipped  to  the  complainant  and  that  the 
latter  knew  it  was  purchasing  the  lumber  from  such  interpleader, 
were  mostly  conclusions,  and  the  answer  did  not  set  up  facts  show- 
ing liability  upon  an  independent  undertaking  without  reference 
to  the  liability  to  the  other  claimant 

4.  INTEBPLEADEB,  S  14* — whot  TMtst  hc  shoton  bff  answcT.  In  an 
interpleader  suit,  where  the  original  bUl  showed  that  the  debt  or 
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fund  was  claimed  by  several  defendants,  that  complainant  was  not 
interested  in  it  and  that  it  emanated  from  a  common  source,  it 
was  unnecessary  to  set  forth  in  detail  the  alleged  title  of  defendants. 

6.  Interpleader,  $  5'* — tohen  hiU  suffldent.  A  bill  showing  that* 
a  fund  due  for  lumber  sold  was  claimed  by  all  of  several  parties 
against  whom  the  bill  demanded  relief,  that  it  had  a  common  source 
in  the  lumber  or  sale  thereof,  that  complainant  was  not  interested 
therein  and  was  indifferent  among  the  complainants,  contained 
sufficient  elements  essential  to  the  equitable  remedy  of  interpleader. 

6.  Interpleader,  |  14** — when  cross-hill  unnecessary,  A  cross- 
bill is  unnecessary  for  the  assertion  and  adjustment  of  a  claim  of 
one  interpleading,  the  answer  being  sufficient 


William  Sumner  Smith,  Defendant  in  Error,  t.  Harry 
Bosenwasser  et  al.,  trading  as  Bosenwasser  Brothers^ 
Plaintiffs  In  Error. 

Gen.  No.  20,109.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Joseph  8. 
La  But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Rerersed  and  remanded.  Opinion  filed 
January  6,  1916. 

Statement  of  the  Case. 

Attachment  suit  by  William  Sumner. Smith  against 
Harry  Bosenwasser  and  Morris  Bosenwasser,  copart- 
ners, trading  as  Bosenwasser  Brothers,  in  New  York 
City,  the  plaintiff  claiming  that  they  owed  him  $156.96. 
Tucker  &  Hagen,  a  corporation,  was  served  as  gar- 
nishee. Subsequently  the  defendants  appeared  and 
entered  into  a  recognizance,  whereupon  the  attachment 
was  released.  Plaintiff's  claim  was  based  upon  the 
refusal  of  defendants  to  deliver  him  certain  sandals, 
resulting  in  a  loss  of  profits  because  of  his  inability  to 

•See  nilnoU  Notes  Dlirest,  VoU.  XI  to  XV,  and  CnmnlaUTO  Qoartorly,  a^nm 
topte  and  ■ectlon  number. 
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resell  the  sandals.  It  appeared  that  the  defendants  re- 
fused to  deliver  the  goods  unless  the  plaintiff  paid 
cash  or  procured  somebody  to  guarantee  his  account 
for  him,  though  they  had  contracted  to  allow  him  a  cer- 
tain time  for  payment.  The  case  was  tried  before  the 
court  without  a  jury,  resulting  in  a  judgment  against 
defendants  for  $156,96,  whereupon  this  writ  of  error 
was  brought. 

CuLVBB,  Andrews  &  King,  for  plaintiffs  in  error. 

WiLUs  Melville,  for  defendant  in  error ;  Eenest  C. 
Ebniff,  of  counsel. 

Mb,  Justice  Gbidley  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Sales,  S  881* — when  buyer  hound  to  reduce  damages.  Where 
a  seller  breached  a  contract  whereby  sandals  were  to  be  deUvered 
to  a  purchaser,  but  the  purchaser  was  notified  of  the  refusal  to 
deliver  the  goods  unless  he  paid  cash  or  obtained  somebody  to 
guarantee  his  account,  and  such  purchaser  could  have  obtained 
similar  sandals  and  reduced  his  damages,  it  was  the  duty  of  such 
purchaser  to  so  reduce  his  damages,  and  only  nominal  damages 
were  recoverable. 

2.  Sales,  {  376* — what  measure  of  damages  for  breach  of  con- 
tract.  In  an  action  for  breach  of  contract  in  failing  to  deliver 
chattels  or  other  commodities,  where  the  purchase  price  has  not 
been  paid,  the  measure  of  damages  is  the  difTerence  between  the 
contract  price  and  the  market  value  of  the  property  at  the  time 
stipulated  for  delivery. 

•Bee  nilnoU  Notes  Dls«st,  Vols.  XI  to  XT,  and  OnnmUttTe  Qiurtorly,  lame 
iople  and  Motion  aumbor. 
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City  of  Chicago^  Plaintiff  In  Error,  y.  James  GuUen, 
Defendant  in  Error. 

Oen.  No.  30,133. 

1.  Appeal  aitd  exbob,  9  782* — what  is  nature  of  MH  of  exceptions. 
A  bill  of  exceptions  is  the  pleading  of  the  party  presenting  it,  and 
to  authorize  a  reversal  of  the  Judgment,  prejudicial  error  must  be 
shown  to  have  occurred  at  the  trial 

2.  Appeal  Ain>  ebbob,  {  1265* — wTiat  will  he  presumed  on  appeai. 
In  cases  at  law  the  presumption  is  in  favor  of  the  correctness  of 
the  trial  court's  rulings  unless  their  incorrectness  is  made  to  afflrm- 
atively  appear. 

8.  Appeal  aitd  ebbob,  f  1034* — when  Appellate  Court  will  not 
take  judicial  notice  of  ordinance.  Section  54  of  the  Municipal 
Court  Act  as  amended  in  1907  (Kurd's  R.  S.  ch.  37,  sec.  317,  J.  A 
A.  T  3371),  providing  that  the  Municipal  Court  shall  take  Judicial 
notice  of  all  general  ordinances  of  the  City  of  Chicago,  relates  to 
the  procedure  of  the  Municipal  Court  and  does  not  require  the 
Appellate  Court  to  take  Judicial  notice  of  such  ordinances,  and  such 
practice  would  destroy  uniformity  in  the  procedure  of  the  Appel- 
late Court,  since  under  established  rules  of  practice  the  court  could 
not  take  Judicial  notice  of  such  ordinances  in  cases  taken  up  from 
the  Circuit  or  Superior  Courts. 

4.  Appeal  and  ebbob,  S  1034* — wTiat  Appellate  Court  does  not 
take  judicial  notice  of.  The  Appellate  Court  cannot  take  Judicial 
notice  of  the  rules  of  the  Municipal  Court 

Brrcvr  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  January  5»  1915. 

William  H.  Sexton  and  James  S.  McInbbny,  for 
plaintiff  in  error;  Ulysses  S.  Sohwabtz,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Gbtdley  delivered  the  opinion  of  the 
oonrL 

•tee  nilBote  Notes  lUsMt,  Vol*.  XI  to  XV,  and  CamaUttre  Qnarterly,  mom 
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On  May  16,  1913,  the  plaintiff,  City  of  Chicago,  filed 
the  following  statement  of  claim  in  the  Municipal 
Court  of  Chicago : 

'*  Plaintiff  ^s  claim  is  for  a  penalty  not  exceeding 
$100  for  a  violation  by  defendant  of  section  1541  of 
the  Chicago  Code  of  1911,  in  that  the  defendant  cjid,  ,on 
to-wit,  the  1st  day  of  January,  1913,  keep  open  a  cer- 
tain saloon,  barroom  or  tippling  house,  at  to-wit,  344  E. 
31st  street,  within  the  said  city,  during  the  nighttime, 
between  the  hours  of  one  o'clock  A.  M.  and  five  o'clock 
A.  M.,  and  did  within  the  said  place  sell  intoxicating 
liquors  between  the  said  hours/' 

The  defendant,  James  Cullen,  entered  his  appear- 
ance and  waived  a  trial  by  jury,  and  on  August  7, 1913, 
the  cause  was  tried  before  the  court,  resulting  in  the 
court  finding  the  defendant  not  guilty  and  entering  a 
judgment  on  the  finding. 

From  the  stenographic  report  of  the  proceedings  at 
the  trial,  certified  by  the  trial  judge  as  being  correct, 
it  appears  that  two  witnesses  on  behalf  of  the  City 
each  testified,  in  substance,  that  they  went  into  the 
saloon  or  barroom  at  No.  339  East  31st  street  in  the 
City  of  Chicago,  and  there  purchased  beer  of  the  bar- 
tender at  1 :45  A.  M.  on  the  morning  of  January  1, 1913. 
The  defendant  testified,  in  substance,  that  his  saloon 
on  the  morning  in  question  was  located  at  No.  341 
East  31st  street;  that  his  cafe  was  located  at  No.  339 
East  31st  street;  that  at  one  o'clock  on  said  morning 
he  personally  locked  the  doors  of  his  saloon  and  closed 
the  saloon  and  bar,  and  that  he  *' closed  up  the  cafe  at 
two  o'clock  or  a  little  after."  In  said  stenographic 
report  it  is  stated  that  the  above  *4s  all  the  evidence 
offered  or  heard  on  the  hearing  of  the  above  entitled 
cause." 

It  is  here  urged  by  counsel  for  the  City  that  the 
judgment  should  be  reversed  because  the  ftading  and 
judgment  are  against  the  weight  of  the  evidence,  in 
that  it  clearly  appears  that  the  defendant  was  guilty  of 
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a  violation  of  said  section  1541  of  the  Chicago  Code  of 
1911. 

Nowhere  in  the  stenographic  report  is  it  shown  what 
the  provisions  of  said  section  of  said  Code  are.  "A 
bill  of  exceptions  is  the  pleading  of  the  party  present- 
ing it,  and  to  authorize  a  reversal  of  the  judgment  pre- 
judicial error  must  be  shown  to  have  occurred  at  the 
trial.  In  cases  at  law  the  presumption  is  in  favor  of 
the  correctness  of  the  trial  court's  rulings  unless  their 
incorrectness  is  made  to  affirmatively  appear.  *  *  Kiese- 
wetter  v.  Knights  of  Maccabees,  227  lU.  48,  52 ;  People 
V.  Drainage  District  No.  3,  235  111.  278,  280.  Section 
54  of  the  Municipal  Court  Act,  as  amended  in  1907 
(J.  &  A.  ^  3371),  provides,  inter  alia,  that  the  Munici- 
pal Court  shall  take  judicial  notice  of  ^*all  general  or- 
dinances of  the  City  of  Chicago.'^  In  City  of  Chicago 
V.  WUliams,  254  111.  360,  365,  it  was  held  that  said 
section  relates  to  the  procedure  of  the  Mvmcipal  Court ; 
and  it  was  said  that  **the  fact  that  the  statute  in  ques- 
tion does  not  require  the  appellate  tribunal  to  take 
judicial  notice  of  the  ordinance  is  no  reason  why  the 
act  is  invalid  as  applied  to  the  municipal  court**;  and 
it  was  further  said,  it  being  conceded  in  that  case  that 
there  was  an  ordinance  of  the  City  prohibiting  the  of- 
fense charged  against  Williams  and  that  WiUiams  vio- 
lated said  ordinance:  *'We  have  no  occasion  to  exam- 
ine the  ordinance,  and  hence  there  is  no  necessity  for 
us  to  determine  whether  we  would  judicially  take  notice 
of  it  or  whether  it  would  have  to  be  brought  to  our  at- 
tention by  some  other  method."  In  the  record  before 
us  in  the  present  case  it  does  not  appear  to  be  con- 
ceded that  section  1541  of  said  Chicago  Code  prohibits 
the  acts  charged  in  the  statement  of  claim  to  have 
been  done  by  the  defendant,  or  that  the  defendant  vio- 
lated said  section  of  said  Code.  And,  in  our  opinion, 
this  appellate  court  cannot  take  judicial  notice  of  what 
the  provisions  of  said  section  are.  Illinois  Cent.  R. 
Co.  V.  Ashline,  171  111.  313,  315;  City  of  Chicago  v. 
Teamey,  187  111.  App.  441.    And,  said  section  not  ap- 
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pearing  in  the  stenographic  report,  we  cannot  say,  even 
admitting  for  the  sake  of  the  argument  only  that  the 
facts  as  stated  by  plaintiff's  witnesses  were  true,  that 
the  defendant  was  guilty  of  any  oflfense,  or  that  the 
trial  court  committed  an  error  in  entering  the  judg- 
ment. 

It  is  the  law  that  this  court  cannot  take  judicial 
notice  of  the  rules  of  practice  of  the  Circuit  or  Superior 
Courts  of  Cook  county.  Anderson  v.  McCormick,  129 
111.  308,  314;  Bonney  v.  McClelland,  138  111.  App.  449, 
454.  Section  20  of  the  Municipal  Court  Act,  as 
amended  in  1907  (J.  &  A.  If  3332),  contained  the  pro- 
vision that  the  Supreme  Court  and  this  court,  in  cases 
brought  to  them  from  the  Municipal  Court  by  appeal 
or  by  writ  of  error,  shall  take  judicial  notice  of  the 
rules  of  practice  from  time  to  time  in  force  in  said 
Municipal  Court.  But  our  Supreme  Court,  in  the  case 
of  Sixhy  V.  Chicago  City  By.  Co.,  260  111.  478,  has  held 
that,  by  reason  of  the  provisions  of  section  29  of  article 
VI  of  the  Constitution,  said  section  20  is  void,  and  that, 
inasmuch  as  this  appellate  court,  in  all  cases  coming 
from  any  court  except  the  Municipal  Court,  cannot 
under  established  rules  of  practice  take  judicial  notice 
o£  the  rules  of  the  trial  court,  to  allow  this  court  to 
take  judicial  notice  of  the  rules  of  the  Municipal  Court 
would  destroy  uniformity  in  the  procedure  and  prac- 
tice in  this  court. 

If  it  be  argued  that  when  a  judgment  of  a  nisi  prius 
court  is  presented  to  an  appellate  tribunal  for  review, 
such  appellate  tribunal  should  take  judicial  notice  of 
all  things  of  which  said  nisi  pritis  court  is  required  to 
take  judicial  notice  (Fisher  v.  Charles  Levy  Circulat- 
ing Co.,  182  111.  App.  393,  399,  decided  prior  to  the 
filing  of  the  opinion  in  the  Sixby  case,  supra),  we  think 
it  is  a  sufiScient  answer  to  say  that,  inasmuch  as  under 
established  rules  of  practice  this  court  cannot  take 
judicial  notice  of  ordinances  of  the  City  of  Chicago  in 
cases  coming  to  this  court  from  the  Circuit  and  Su- 
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perior  Courts^  to  allow  this  court  to  take  judicial  notice 
of  such  ordinances  in  eases  coming  from  the  Municipal 
Court  would  also  destroy  uniformity  in  the  procedure 
and  practice  in  this  court. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Municipal  Court  is  affirmed. 

Affirmed. 


Charles  Enberg,  Plaintiff  In  Error,  t.  City  of  ChleagOy 
Defendant  in  Error. 

Oen.  No.  20,146. 

MiTinciPAi.  ooHPOBATions,  %  1234^ — when  notice  of  9uii  must  he 
alleged.  Where  a  statement  of  claim  in  a  fourth-clasB  suit  com- 
menced in  tbe  Municipal  Oourt  against  a  city  to  recover  for  per- 
sonal Injuries  fails  to  allege  the  giving  of  notice  of  the  accid^it 
to  the  cit7  as  required  by  section  2  of  the  Act  of  1905  (Kurd's  St 
1912,  p.  1290,  ch.  70,  J.  4  A«  f  6190)  it  is  defective,  and  an  amended 
statement  alleging  the  giving  of  such  notice  but  filed  more  than  one 
year  after  the  accident  is  open  to  the  plea  of  the  statute  of  limi- 
tations. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charlks  A. 
WlLiJAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  January  6,  1916. 
Rehearing  denied  January  16,  1916. 

JoHK  E.  Ebiokson,  for  plaintiff  in  error. 

WnuiAM  H,  Sbxton  and  N.  L.  Piotbowski,  for  de- 
fendant in  error;  David  E.  Levy,  of  connseL 

Mb.  Jubtigb  GheoDiiET  delivered  the  opinion  of  the 
conrt 

On  November  27,  1912,  Charles  Enberg,  plaintiff, 
commenced  an  action  of  the  fonrth  class  in  tort  in  the 

»  nilMto  NotM  DIcM*,  V«te.  XI  to  XT.  ami  (Mm«liUiv»  QoartoH/,  Mm* 
■■d  ■•ctfcwi  BomlMr. 
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Mtmicipal  Court  of  Chicago  against  the  City  of  Chi- 
cago. In  his  statement  of  claim  plaintiff  alleged^  in 
substance,  that  his  claim  was  for  damages  on  account 
of  personal  injuries  sustained  by  him  on  June  24, 1912, 
at  Kinzie  street  and  the  river  in  said  City,  as  a  result  of 
the  negligence. of  the  bridge  tenders  and.  se^va^ts  of 
the  defendant  in  lifting  or  raising  the  bridge,  crossing 
the  river  at  said  Kinzie  street,  while  plaintiff  was  upon 
and  crossing  said  bridge,  whereby  he  sustained  a  fall 
from  the  bridge  and  was  severely  injured,  etc. 

In  1905  the  legislature  passed  an  act  entitled  '*An 
Act  concerning  suits  at  law  for  personal  injuries  and 
against  cities,  villages  and  towns.''  Hurd^s'St.  1912, 
p.  1290,  ch.  70.  (J.  &  A.  Tiff  6189  et  seq.)  Section  1  of 
said  act  provides,  in  substance,  that  no  such  suit  at 
law  shall  be  brought  in  any  court  within  this  state  by 
any  person  unless  the  same  be  commenced  *' within  one 
year  from  the  time  such  injury  was  received  or  the 
cause  of  action  accrued."  Section  2  provides,  in  sub- 
stance, that  any  person,  about  to  bring  any  such  suit 
at  law  in  any  court,  shall,  within  six  months  from  the 
date  of  injury  or  when  the  cause  of  action  accrued, 
either  by  himself,  agent  or  attorney,  file  in  the  office  of 
the  city  attorney,  if  there  is  a  city  attorney,  and  also 
in  the  office  of  the  city  clerk,  a  statement  in  writing, 
giving  certain  particulars,  mentioned  in  the  section,  of 
the  accident.  Section  3  provides,  in  substance,  that  if 
the  *' notice''  provided  for  by  section  2  be  not  filed  as 
provided, -then  any  such  suit  **  shall  be  dismissed  and 
the  person  to  whom  any -such  cause  of  action  accrued 
for  any  personal  injury  should  be  forever  barred  from 
further  suing." 

Plaintiff's  said  statement  of  claim  did  not  contain 
any  allegation  to  the  effect  that  notice,  as  provided  in 
section  2  of  said  act,  had  been  given  to  the  City,  On 
October  15, 19l3,  more  than  one  year  after  the  happen- 
ing of  the  accident  as  alleged,  plaintiff,  by  leave  of 
court,  filed  an  amended  statement  of  claim,  containing 
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substantially  the  same  allegations  as  the  original  state- 
ment and  the  additional  allegation  that  ^  ^notice  of  the 
said  accident  and  injuries  was  served  upon  the  de- 
fendant, as  required  by  statute,  on  to-wit,  the  15th  day 
of  August,  A.  D.  1912.'' 

To  this  amended  statement  of  claim  the  City  filed  an 
aflSdavit  of  merits  in  which  it  was  stated,  inter  alia, 
that  the  City  was  not  liable  because  plaintiff's  amended 
statement  of  claim  alleges  a  new  cause  of  action  and  is 
subject  to  the  statute  of  limitations,  etc 

It  appears  from  the  statement  of  facts,  signed  by 
the  judge  and  contained  in  the  clerk's  transcript,  that 
on  December  6, 1913,  the  parties  appeared  by  their  re- 
spective counsel,  aiid  counsel  for  the  City  moved  the 
court  to  dismiss  the  cause,  stating  that  he  had  pre- 
viously notified  plaintiff's  counsel  that  upon  the  hear- 
ing he  would  raise  the  objection,  as  stated  in  the  affi- 
davit of  merits,  that  plaintiff's  amended  statement  of 
claim  alleged  a  new  cause  of  action  and  was  barred 
by  the  statute  of  limitations;  that  plaintiff's  counsel 
had  requested  him  to  raise  said  objections  before  the 
trial ;  and  that  both  parties  had  agreed  that  said  objec- 
tions be  then  considered  by  the  court  and  decided. 
Thereupon  argument  was  had,  and  on  December  8, 
1913,  the  court  stated  that  the  motion  of  the  City  would 
be  allowed,  and  that  for  the  purpose  of  having  the  rec- 
ord in  proper  shape  for  an  appeal  the  following  order 
would  be  entered,  to  wit:  *^ Plaintiff  demurs  to  de- 
fendant's plea  of  the  statute  of  limitations.  Plain- 
tiflf 's  demurrer  overruled.  Plaintiff  elects  to  stand  by 
his  demurrer.  Motion  of  plaintiff  in  arrest  of  judg- 
ment for  costs  against  the  plaintiff  overruled.  Judg- 
ment against  plaintiff  for  costs."  It  further  appears 
from  the  clerk's  transcript  that  on  December  8,  1913, 
the  following  proceedings  were  had:  **Now  comes  the 
defendant  in  this  cause  and  moves  the  court  to  dismiss 
tHs  suit  out  of  this  court,  which  motion  the  court  sus- 
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It  is  here  assigned  as  error  that  the  court  erred  in 
overruling  plaintiff's  demurrer  to  defendant's  plea 
of  the  statute  of  limitations,  and  in  dismissing  the  suit 
and  entering  judgment  against  plaintiff  for  costs.  It 
is  argued  that  because  this  is  a  fourth-class  suit  com- 
menced in  the  Municipal  Court  and  because  of  the  pro- 
visions of  sections  3  and  40  of  the  Municipal  Court  Act 
(J.  &  A,  V^  3315,  3352),  the  decision  in  the  case  of 
Walters  v.  City  of  Ottawa,  240  HI.  259,  is  not  appli- 
cable. In  that  case  the  declaration  in  a  personal  injury 
suit,  commenced  in  the  Circuit  Court  of  La  Salle  coimty 
against  the  City  of  Ottawa,  failed  to  aver  that  the 
notice  or  statement  required  by  section  2  of  said  act 
of  1905  was  given  as  therein  required,  and  it  was  held 
that  such  declaration  stated  no  cause  of  action,  and 
that  an  amendment  to  the  declaration,  supplying  such 
averment,  filed  more  than  one  year  after  the  injury, 
was  open  to  the  plea'  of  the  statute  of  limitations.  In 
the  present  case  plaintiff's  original  statement  of  claim 
did  not  contain  such  an  averment  as  to  such  a  notice, 
and  his  amended  statement  of  claim  supplied  the  miss- 
ing averment,  but  the  amended  statement  was  not  filed 
until  more  than  one  year  after  the  happening  of  the 
accident  and  when  plaintiff  received  the  injuries  com- 
plained of.  We  are  of  the  opinion  that  the  same  rule 
should  be  applied  in  the  present  case.  As  said  by  this 
court  in  Devine  v.  Metropolitan  West  Side  EL  Ry.  Co., 
162  HI.  App.  629,  632:  *'We  are  not  prepared  to 
hold  that  it  is  not  necessary  that  the  statement  of 
claim,  filed  in  the  Municipal  Court  in  cases  of  the  fourth 
class,  should  state  a  cause  of  action.  Nothing  in  the 
Municipal  Court  Act  justifies  the  assumption  that  it 
was  intended  to  abolish  the  necessity  of  stating  a  cause 
of  action  in  this  class  of  cases." 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

Affirmed. 


Ghioaoo — TiBsr  Dibtbiot — Jantjaby,  1915.        105 

Hoyt  T.  Walker,  191  HI.  App.  106. 


J.  TL  ILojt,  Defendant  in  Error,  y.  Earl  J.  Walker, 
Plaintiff  in  Error. 

Gen.  No.  80,171.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Cav- 
EBLT,  Judge,  pre^Jding.  Heard  in  the  Branch  Appellate  Court  at 
the  Blarch  term,  1914.    Affirmed.     Opinion  filed  January  6,  1915. 

Statement  of  the  Case. 

Action  of  the  fonrth  class  in  the  Municipal  Court 
of  Chicago  by  J.  M.  Hoyt  against  Earl  J.  Walker  to 
recover  of  hun  as  indorser  the  balance  due  on  the  fol- 
lowing promissory  note: 

"Chicago,  Nov.  1st,  1911. 

On  demand  after  date  we  promise  to  pay  to  the  order 
of  J.  M.  Hoyt  ($1,000)  one  thousand  and  no/100  dol- 
lars, payable  at ,  value  received  with  interest 

at  the  rate  of  6  per  cent  per  annum.    Four  days' 
notice  agreed  upon. 

Lstdustkial  &  Histobioal  Pageant  Cobpobation, 
By  Laurence  Clark,  Pros.*' 

The  note  was  indorsed  by  ''Laurence  Clark,*'  ''H. 
H.  Hoyt,  Jr.,"  *'Earl  J.  Walker,"  and  also  had  the 
following  indorsement:  **Jan.  11/12,  $120  paid  on 
principal,  J.  M.  H."  The  cause  was  tried  before  the 
court  without  a  jury,  resulting  in  the  court  finding  the 
issues  against  the  defendant  and  assessing  plaintiff's 
damages  at  $986.29.  Judgment  against  defendant 
was  entered  on  the  finding,  from  which  judgment  de- 
fendant brought  error. 

MiLLEB,  Stabb,  Packabd  &  Peckham,  for  plaintiff  in 
error;  Chables  L.  Cobb,  of  counsel.. 

Ettobke  L.  Gabey  and  Abchie  J.  Deutsohman,  for 
defendant  in  error;  Fbakk  D.  Fuiixoir  and  Jobit  M. 
EtANKiN,  of  counseL 
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Colburn  et  al.  v.  (Commercial  Security  Co.,  191  IlL  App.  106. 

Mb.  Justice  Gbidlby  delivered  the  opinion  of  the 
court, 

Abstraet  of  the  Deeision. 

Appeal  and  kbbob,  S  1401*^-t<77ien  finding  Mupported  hy  evidence. 
In  an  action  against  an  indorser  on  a  promissory  note,  held  that 
the  finding  and  Judgment  against  such  indorser  was  unply  sup- 
ported by  the  evidence,  there  being  proper  presentment  and  demand 
for  payment  on  the  maker  and  notice  of  dishonor  to  the  indorser, 
and  the  evidence  did  not  show  a  material  alteration  of  such  note 
by  adding  words  as  to  certain  days  of  notice  after  the  note  waa 
indorsed.. 


Warren  E.  Colburn  and  Fletcher  A.  Tinkham,  trading 

as  W.  £•  Colburn  &  Company,  Defendants  in  Error, 

.   y.  Commercial  Security  Company,  Plaintiff  in  Error. 

Gen.  No.  20,195.    (Not  to  be  reported  in  full.) 

.^rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  IC 
ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  January  6,  1915. 

Statement  of  the  Case* 

Action  in  tort  in  the^  Municipal  Court  of  Chicago 
by  Warren  E.  Colburn  and  Fletcher  A.  Tinkham,  trad- 
ing as  W.  E.  Colburn  &  Company,  and  carrying  on  the 
Merchants  Exchange  Bank,  against  the  Commercial 
Security  Company,  a  corporation,  to  recover  $120  of 
the  defendant  and  also  to  recover  other  amounts  ag- 
gregating the  sum  of  $45.  The  cause  was  tried  before 
the  court  without  a  jury.  At  the  conclusion  of  the 
hearing  the  court  announced  that  the  plaintiffs  were 
not  entitled  to  recover  any  of  the  amounts  aggregating 

•Sm  Illinois  Notes  Digest,  Vols.  XI  to  XV,  mnd  ComiiliitlTo  Qnarteviy.  mho 
lople  and  soctlon  anmbor.  ^  ^*  ' 
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$45,  but  as  to  the  amount  of  $120  found  the  defendant 
guilty  as  charged  in  plaintiff's  statement  of  claim. 
Judgment  was  entered  on  the  iBnding  atid  defendant 
brought  errdr. 

Reference  should  also  be  had  to  the  case  of  Colbum 
V.  Commercial  Security  Co.,  172  111.  App.  5i0,  where 
the  parties  were  the  same. 

John  T.  Booz,  for  plaintiff  in  error. 

H.  M.  Matthews,  for  defendants  in  error. 

Mb.  Jtjsticb  Gbidi^by  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob»  §  1403* — what  sufficient  to  support  find- 
ing* Where  a  statement  of  claim  was  for  money  collected  by  tlie 
defendant  with  notice  of  the  plaintiff's  right  thereto  under  a  con- 
ditional contract  of  sale  of  a  piano,  and  the  defendant's  affidavit 
of  merits  admitted  the  collection,  and  alleged  that  the  plaintiff 
elected  to  sue  in  trover  for  the  then  value  of  the  contract,  and 
obtained  a  Judgment  therefor  which  was  paid,  and  such  affidavit 
only  made  an  issue  of  law  that  the  plaintiffs  were  estopped  from 
claiming  the  $120,  and  such  theory  was  further  evidenced  by  ad- 
missions in  open  court  by  the  counsel  for  defendant,  the  admis- 
sions were  sufficient  to  support  a  finding  and  Judgment  against  the 
defendant,  though  no  other  evidence  was  introduced  at  the  trial. 

2.  EuEcnbN  OF  BEMEDDBS,  fi  13* — When  suit  not  barred.  In  an 
action  to  recover  money  collected  by  a  defendant  with  notice  of 
the  plaintiffs'  right  thereto  under  a  conditional  -contract  of  sale  of. 
a  piano,  plaintiffs  were  not  estopped  from  bringing  their  action  by 
the  tact  that  a  prior  action  ia  replevin  for  the  possession  of  the 
contract  had  been  brought,  and  because  plaintiff  afterwards  elected 
to  proceed  in  trover  for  the  value  of  the  contract,  since  when  plain- 
tiffs commenced,  their  action  in  replevin  they  could  not  have  sued 
for  the  undesignated  money  paid  on  the  contract,  and  since,  under 
the  facts,  a  separate  right  of  action  existed  as  to  such  money. 

«8m  niinoift  NotM  DIcMt,  Tcta.  ZI  to  XV,  and  CiiiiuilatH«  Qoartaly,  mmm 
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Llna  Walper  et  aL,  Plaintiffs  In  Error,  y.  Andrew  Mal- 
kewiez,  Defendant  in  Error, 

Oen.  No.  20,814.    (Not  to  be  reported  in  fulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Gbaham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Goart 
at  the  March  term,  1914.  Reversed  and  judgment  here  with  find- 
ing of  facts.    Opinion  filed  January  6»  1915. 

Statement  of  the  Case^ 

Action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  by  Lina  Walper,  John  Walper  and  Ru- 
dolph Walper,  heirs  of  Jacob  Walper,  deceased,  against 
Andrew  Malkewicz  on  a  written  lease.  It  appeared 
that  certain  premises  were  leased  for  three  years  to 
the  defendant,  at  a  total  rental  of  $936,  payable 
monthly  in  advance  at  the  rate  of  $26  per  month,  and 
that  during  the  last  year  the  defendant  moved  away 
from  the  premises  and  failed  to  pay  eight  months* 
rent.  The  defendant  contended  that  the  lease  was  can- 
celled and  terminated.  The  case  was  tried  before  the 
court  without  a  jury  resulting  in  a  judgment  in  favor  of 
the  defendant,  whereupon  the  plaintiffs  brought  this 
writ  of  error. 

John  B.  Fbtteohtl,  for  plaintiffs  in  error. 

Frank  H.  Novak,  for  defendant  in  error. 

Mb.  Justxob  Gsidi/Ey  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Dectiiloii. 

1.    Landlord  ajid  tenant,  S  453* — tohat  sujjlcieni  to  9hou>  mr- 
render  of  premUea.    The  fact  that  repairs  are  made  hjr  a  lessor 

•Se«  nilnols  NoiM  Diseit,  Vols.  ZI  to  XV,  And  CamalattTe  QoMterlr.  p*-^ 
tople  And  leetton  -— »^-  ^* 
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after  a  lessee  has  moved  away  from  the  premises  is  not  sufficient 
as  an  acceptance  of  the  premises  and  a  surrender. 

2.  Lmvdlobd  and  tenant,  §  301* — when  landlord  entitled  to  rent. 
Where  evidence  showed  the  signing  of  a  written  lease,  that  the 
lessee  moved  away  from  the  premises  and  failed  to  pay  rental  for 
the  last  eight  months  of  his  term,  and  the  evidence  failed  to  show 
that  the  lease  was  cancelled,  the  lessor  was  entitled  to  recover  the 
rental  due  under  the  lease. 


Korris  Friedland,  Defendant  In  Error,  y.  Samuel  Isen- 
stein.  Plaintiff  in  Error. 

Gen.  No.  S0,227. 

1.  Bbokeb,  S  36* — when  broker  entitled  to  compensation.  EJvi- 
dence  held  to  show  that  a  person  employed  a  real  estate  broker  to 
sell  certain  property,  that  such  broker  in  good  faith  undertook  the 
employment  and  was  the  procuring  cause  of  the  sale,  though  not 
present  when  it  was  consummated,  wherefore  he  was  entitled  to 
commissions. 

2.  Bbokebs,  §  5* — when  license  necessary.  If  an  ordinance  de- 
clares it  to  be  unlawful  for  a  person  to  act  as  a  broker  without  a 
license,  and  prescribes  a  penalty  for  Its  violation,  an  unlicensed 
broker  cannot  recover  commissions,  even  though  the  ordinance  does 
not  declare  the  contract  of  employment  void. 

Z,  Bbokebs,  S  5* — when  license  sufficient.  Where  a  broker's 
license  is  issued  to  a  partnership,  and  one  of  the  partners  suc- 
ceeds to  the  business  of  the  partnership  upon  dissolution  of  the 
firm  and  continues  business  individually  at  the  same  location,  he 
is  to  be  considered  a  licensed  broker. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Sa- 
BATH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Affirmed.  Opinion  filed  January  6,  1915. 
Rehearing  denied  January  16,  1915.    ;, 

GusTAv  E.  Beeblt,  for  plaintiif  in  error;  Lewis 
BiNAKSB  and  Boy  S.  Gaskill,  of  counsel. 

BoMAN  G.  Lewis,  for  defendant  in  error. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumnUUTe  QuarterlT,  sAme 
tople  MMl  section  number. 
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Mb,  Justice  Geidlby  delivered  the  opinion  of  the 
court. 

Morris  Fiiedland,  plaintiif,  on  January  19,  1914, 
recovered  a  judgment  for  $1,000  against  Samuel  Isen- 
stein,  defendant,  in  the  Municipal  Court  of  Chicago, 
for  commissions  as  a  real  estate  broker.  The  defendant 
by  this  writ  of  error  seeks  to  reverse  the  judgment. 
The  cause  was  tried  before  the  court  without  a  jury. 

The  plaintiff  in  his  statement  of  claim  alleged  in  sub- 
stance that,  being  a  licensed  real  estate  broker,  he  pro- 
cured one  B.  Weinstein  as  a  purchaser  for  defendant's 
property,  situate  at  Nos.  3254-60  W.  Madison  street, 
Chicago,  and  that  said  property  was  sold  to  said 
Weinstein  for  a  consideration  of  $40,000,  and  that  he 
claimed  a  commission  of  $1,000,  no  part  of  which  sum 
had  been  paid  him.  The  defendant  in  his  affidavit,  of 
merits  alleged,  in  substance,  that  plaintiff  was  not  the 
procuring  cause  of  said  sale,  and  that  at  the  time  the 
sale  was  made,  in  July,  1913,  plaintiff  was  not  a  duly 
licensed  real  estate  broker  under  the  provisions  of  sec- 
tions 192-198  of  chapter  15  of  the  Kevised  Municipal 
Code  of  Chicago,  and  that  defendant  was  not  indebted 
to  plaintiff  in  any  sum. 

On  the  trial,  it  was  not  disputed  that  in  July,  1913, 
the  defendant  sold  the  property  to  Weinstein  and  re- 
ceived therefor,  in  cash  and  another  piece  of  real 
estate,  the  equivalent  of  $40,000,  but  the  evidence  was 
conflicting  as  to  whether  or  not  plaintiff  was  the  pro- 
curing cause  of  the  sale.  Plaintiff  testified,  in  sub- 
stance, that  during  the  year  1913  he  was  in  business 
as  a  real  estate  broker,  with  ofi5ces  at  No.  613  Ashland 
Block,  Chicago,  and  was  also  an  attorney  at  law ;  that 
prior  to  March  1,  1913,  defendant  listed  with  plaintiff 
several  pieces  of  real  estate  for  sale,  including  the 
property  in  question  on  West  Madison  street;  that 
early  in  March  plaintiff  submitted  the  property  in 
question  to  said  Weinstein  who  expressed  a  willing- 
ness to  consider  purchasing  same  on  a  basis  of  part 
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cash  and  exchanging  a  smaller  piece  of  property  owned 
by  him;  that  plaintiff  shortly  thereafter  asked  defend- 
ant to  call  ai  his  office,  which  the  latter  did,  and  plain- 
tiff told  defendant  of  his  conversation  with  Weinstein, 
and  requested  defendant  to  at  once  go  with  one  Wein- 
shenker  and  look  at  the  smaller  piece  of  property, 
owned  by  Weinstein,  which  Weinstein  had  suggested 
exchanging.  Weinshenker  testified  that  he  was  present 
in  plaintiff's  office  at  the  time,  and  that  he  and  de- 
fendant immediately  went  and  viewed  said  Weinstein 
property.  Plaintiff  further  testified  that  he  saw  de- 
fendant at  the  latter 's  house  on  the  same  evening  and 
they  talked  over  terms  of  the  proposed  transfer,  and 
that  defendant  told  plaintiff  he  would  get  $1,000  as 
soon  as  the  deal  was  completed ;  that  shortly  thereafter 
plaintiff  again  called  on  Weinstein  and  informed  him 
of  the  terms  on  which  defendant  had  said  he  was  will- 
ing to  make  the  trade ;  that  on  March  10th  he  sent  de- 
fendant a  registered  letter  (copy  of  letter  and  original 
registry  receipt  were  introduced  in  evidence)  advis- 
ing defendant  that  he  had  submitted  defendant's  prop- 
erty to  Weinstein  and  was  negotiating  with  him ;  that 
subsequently  he  continued  his  negotiations;  and  that 
later,  in  July,  1913,  he  learned  that  the  deal  had  been 
consummated  between  the  parties  when  he  was  not 
present.  The  defendant,  while  he  admitted  that  he 
talked  with  plaintiff  early  in  March  regarding  the  sale 
of  the  property  in  question  and  that  plaintiff  came  to 
his  house  occasionally  during  the  months  of  May  and 
June,  testified  to  the  effect  that  one  Goldberg,  a  real 
estate  broker,  was  the  procuring  cause  of  the  sale  and 
that  he  paid  Goldberg  a  commission.  He  denied  ever 
having  agreed  to  pay  plaintiff  a  commission  of  $1,000 
when  the  deal  was  completed.  He  admitted  being  in 
plaintiff's  office  early  in  March  and  going  with  Wein- 
shenker to  view  certain  property  but  stated  that  the 
property  they  looked  at  was  not  the  Weinstein  prop- 
erty, afterwards  transferred  to  him  in  the  consumma- 
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tion  of  the  deal,  but  was  another  piece  of  property. 
Goldberg,  a  witness  for  defendant,  testified  that  he 
first  spoke  to  Weinstein  about  the  Isenstein  property 
in  April,  1913  (which  was  subsequent  to  the  time  that 
plaintiff  first  presented  the  same  to  Weinstein),  and 
that  after  the  deal  was  consummated  he  received  a 
commission  of  $300  from  defendant,  and  also  a  further 
commission  of  $200  for  subsequently  selling  for  de- 
fendant the  property  received  from  Weinstein  when 
the  deal  in  question  was  consummated.  Weinstein,  a 
witness  for  defendant,  testified  that  he  first  looked  at 
the  Isenstein  property  shortly  after  plaintiff  first  spoke 
to  him  about  the  same. 

After  careful  examination  of  the  testimony  of  the 
various  witnesses,  we  cannot  agree  with  the  first  con- 
tention of  counsel  for  defendant,  viz.,  that  the  finding 
and  judgment  are  manifestly  against  the  weight  of  the 
evidence.  On  the  contrary  we  think  that  the  evidence 
tends  to  show  that  the  defendant  employed  the  plaintiff 
to  negotiate  a  sale  of  defendant's  property  valued  at 
$40,000,  that  plaintiff  in  good  faith  undertook  said  em- 
ployment and  was  instrumental  in  bringing  defendant 
and  Weinstein  together,  whereby  the  sale  to  Wein- 
stein was  afterwards  made,  and  that,  although  plaintiff 
was  not  present  when  the  sale  was  actually  consum- 
mated, he  was  nevertheless  the  procuring  cause  of  the 
sale.  Under  all  the  circumstances  we  think  that  he  ia 
entitled  to  the  commissions  claimed.  Hafner  v.  Her- 
ron,  165  111.  242;  Henry  v.  Stewart,  185  HI.  448,  453; 
Pridmore  v.  Wilson,  159  111.  App.  343,  346;  Gould  v. 
Ricard  Boiler  <&  Engine  Co.,  136  111.  App.  322,  331. 

It  is  further  urged  by  counsel  for  defendant  that 
plaintiff  cannot  recover  because  he,  individually,  was 
not  a  duly  licensed  real  estate  broker  during  the  year 
1913,  and  at  the  times  when  the  sale  was  being  nego- 
tiated and  when  consummated.  During  the  trial  sec- 
tions 192  to  198  inclusive,  of  chapter  15,  of  the  Chicago 
Code  of  1911,  were  introduced  in  evidence.    Section 
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192  provides  that  it  ehall  be  milawfiil  for  **any  person 
or  corporation'^  to  engage  in  the  business  or  act  in  the 
capacity  of  a  broker,  within  the  city,  without  first  ob- 
taining a  license  therefor,  and  that  the  written  applica- 
tion for  snch  license  shall  state  '^the  name  of  the  per- 
son or  corporation  and  the  location  of  the  place  or 
places  of  business  for  which  such  license  is  desired." 
Section  193  provides  that  if,  after  the  issuance  and  de- 
livery of  a  license,  ''any  change  shall  be  made  in  the 
place  or  places  of  business  covered  thereby  no  business 
shall  be  carried  on  in  such  new  location  until  a  notice 
shall  have  been  given  in  writing  to  the  city  collector.'* 
Section  195  defines  a  real  estate  broker  as  *'one  who  is 
engaged  for  others  in  negotiating  contracts  relative  to 
real  estate."  Section  197  provides  that  any  person 
'^employed  by  a  person  or  corporation  licensed  as  a 
broker,  who  shall  himself  engage  in  the  business  or  act 
in  the  capacity  of  a  broker,"  shall  be  required  to  take 
out  a  license.  Section  198  provides  for  a  penalty  by 
fine  for  ''any  person  or  corporation  violating  any  of 
the  provisions  of  this  chapter."  There  was  also  intro- 
duced in  evidence  a  license  of  the  city  of  Chicago, 
signed  by  the  mayor  and  attested  by  the  city  clerk, 
dated  January  2,  1913,  and  expiring  December  31, 
1913,  by  which  "permission  is  hereby  given  Foa?  (6 
Friedland  to  conduct  the  business  of  General  Broker 
at  No.  613  Ashland  Blk.,  in  said  City,  •  •  •  sub- 
ject to  the  Ordinances  of  said  City. ' '  The  evidence  also 
showed  that  plaintifi,  during  January,  1913,  and  prior 
thereto,  was  in  partnership  with  a  man  named  Fox, 
under  the  firm  name  of  Fox  &  Friedland ;  that  the  firm 
was  engaged  in  business  as  brokers,  with  offices  at  No. 
613  Ashland  Block,  Chicago;  that  said  copartnership 
was  dissolved  on  February  1, 1913,  and  that  thereafter 
plaintiff  alone  continued  said  brokerage  business  at 
the  same  place;  and  that  after  said  dissolution  plain- 
tiff obtained  no  other  license  during  the  year  1913,  but 
continued  to  act  as  a  real  estate  broker  under  said 
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license  so  issued  to  said  firm.  It  is  the  law  that  if  a 
statute  or  ordinance  declares  it  to  be  unlawful  for  a 
person  to  act  as  a  broker  without  a  license  and  pre- 
scribes a  penalty  for  its  violation,  an  unlicensed  broker 
cannot  recover  upon  the  contract  for  commissions,  even 
though  the  statute  or  ordinance  does  not,  in  terms,  de- 
clare the  contract  void.  Douthart  v.  Congdon^  197  HI. 
349,  353. 

It  is  contended  by  counsel  for  defendant  that  where 
a  broker  *s  license  is  issued,  under  the  provisions  of 
said  chapter  15  of  the  Chicago  Code  of  1911,  to  a  part- 
nership in  the  firm  name  for  the  conducting  of  a  brok- 
erage business  at  a  particular  place,  and  one  of  the 
partners  succeeds  to  the  business  of  the  partnership 
upon  dissolution  of  the  firm  and  continues  that  busi- 
ness individually  at  the  same  location,  but  does  not 
take  out  a  new  licensie  in  his  individual  name,  the  latter 
cannot  recover  commissions  for  services  rendered  as 
broker  after  said  dissolution  and  before  the  expiration 
of  said  license  so  issued  to  said  firm.  We  are  of  the 
opinion  that  under  such  circumstances  such  broker  is 
to  be  considered  as  a  licensed  broker  under  the  pro- 
visions of  said  Chicago  Code  of  1911.  Our  attention 
has  not  been  directed  by  counsel  to  any  Illinois  case 
where  the  question  has  been  considered.  In  the  case 
oi  City  of  St.  Charles  v.  Hackman,  133  Mo.  634,  it  ap- 
peared that  the  ordinance  of  the  City  of  St.  Charles 
provided  that:  **No  person,  firm,  corporation  or  asso- 
ciation of  persons"  shall  open  or  keep  a  meat  shop  or 
market  place  in  said  city  without  having  first  obtained 
a  license,  for  which  the  sum  of  $50  per  year  shall  be 
paid;  that  any  ** person"  violating  the  provisions  of 
the  section  shall  be  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  shall  be' fined;  and  that  every  such 
license  shall  contain  the  name  of  the  ** person"  in 
whose  favor  it  is  issued,  and  ''shall  designate  the  loca- 
tion where  the  business  is  to  be  carried  on,  which  loca^ 
tion  shall  not  be  changed  without  the  consent  of  the 


Chicago — Fibst  District — ^Janxjaby,  1915.       115 

Friedland  v.  Isenstein,  191  111.  App.  109. 

mayor  endorsed  on  such  license,  but  such  license  shall 
not  be  transferable  or  used  for  the  benefit  of  any 
person  other  than  the  one  to  whom  it  shall  have  been 
issued.'*  It  further  appeared  that  a  license  to  keep  a 
meat  shop  for  one  year  at  a  location  named  was  issued 
on  June  6,  1892,  to  Langstadt  &  Hackman,  who  then 
were  copartners ;  that  on  August  19  Langstadt  retired 
and  the  partnership  was  dissolved ;  that  Hackman  then 
carried  on  the  meat  shop  at  the  same  place  until  June 
6,  1893,  without  taking  out  a  new  license  in.  his  own 
name,  and  that  action  was  brought  against  him  for  an 
alleged  breach  of  the  ordinance.  The  court  held  that 
the  firm  license  was  a  sufficient  license  for  Hackman  to 
conduct  the  business  at  the  same  location  after  said 
dissolution,  saying  (p.  643)  z  **  Looking  at  the  purpose 
of  the  tax  and  the  terms  of  this  ordinance  it  would 
seem  that  a  license  to  two  persons  to  carry  on  a  certain 
business  for  a  year  at  a  certain  place  should  naturally 
be  interpreted  to  include  the  right  of  one  of  them  to 
so  carry  on  that  business.  A  license  to  a  firm  of  two 
would  ordinarily  be  understood  to  be  a  license  to  one 
of  the  firm,  on  the  general  principle  that  the  greater 
includes  the  less.*'  See  also  United  States  v.  Glaib,  99 
TJ.  S.  225;  Spielman  v.  State  of  Marylaatd,  27  Md.  520; 
Hinckley  v.  Germama  Fire  Ins.  Co.,  140  Mass.  38;. 
United  States  v.  Davis,  37  Fed.  468. 
The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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James  Holec  and  Frank  Holee,  trading  as  Holee  Broth- 
ersy  Plaintiffs  in  Error^  y.  Kate  Beranek,  Defendant 
in  Error. 

Oen.  No.  19,529.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Rtan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reveraed  and  remanded.  Opinion  filed 
January  6,  1916. 

Statement  of  the  Case. 

Action  by  James  Holec  and  Frank  Holec,  trading  as 
Holec  Brothers,  against  Kate  Beranek  to  recover 
$486.87.  The  action  was  on  a  written  contract  where- 
in the  plaintiffs,  for  $1,070,  agreed  to  fnmish  labor 
and  material  and  to  erect  mason  work  for  a  certain 
building,  the  plans  being  furnished  by  architects  em- 
ployed by  the  defendant.  The  plaintiff's  claim  was 
for  $300,  being  a  balance  due  on  the  contract,  and 
$190.03  for  extra  work.  The  case  was  tried  before 
the  court  without  a  jury  and  the  issues  were  found  in 
favor  of  the  defendant,  whereupon  the  plaintiffs 
brought  error. 

Chablbs  J.  MioHAii,  for  plaintiffs  in  error. 

F.  J.  Kabasbk,  for  defendant  in  error. 

Mb.  Justicb  Smith  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

AssmcpsiT,  ACTION  OF,  §  93* — when  person  entitled  to  recovery 
for  labor  performed.  In  an  action  for  labor  and  material  in  erecting 
mason  work  for  a  building,  Tteld  that  recovery  should  have  been 
allowed  for  extra  work  and  for  a  portion  of  a  balance  due  on  the 
contract  which  was  substantially  performed,  and  a  finding  and 
Judgment  in  favor  of  the  defendant  was  contrary  to  the  evidence. 

•See  nilnolt  Notes  DUreit,  VoU.  XI  to  XV.  and  CvmiiUtlTe  Qiuurtwly,  Mine 
tople  and  Metion  number. 
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linn  ¥.  United  Brotherhood  of  C.  ft  J.  of  America,  191  111.  App.  117. 


Gladys  Linn,  Defendant  in  Error,  t.  United  Brotber- 
liood  of  Carpenters  and  Joiners  of  Ameriea,  Plain- 
tiff in  Error. 

Gen.  Ho.  20,162.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  8a- 
BATH,  Judge*  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  5,  1915. 

Statement  of  the  Case. 

Action  by  Gladys  Linn  against  the  United  Brother- 
hood of  Carpenters  and  Joiners  of  America  to  re- 
cover a  funeral  donation  or  benefit  of  two  hundred 
dollars,  plaintiff  being  the  widow  of  Robert  Linn,  who 
was  a  member  of  defendant  Brotherhood.  Defendant 
claimed  that  the  death  of  Linn  was  caused  by  intem- 
perance or  his  own  improper  conduct;  that  he  died  of 
delirium  tremens  and  that  under  the  constitution  of  the 
Brotherhood  he  was  not  entitled  to  any  funds.  The 
case  was  tried  before  the  court  with  a  jury  and  a  ver- 
dict was  returned  in  favor  of  plaintiff  for  two  hundred 
dollars,  upon  which  judgment  was  entered,  whereupon 
the  defendant  brought  error, 

Fbank  Fosteb,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justioe  SMrrn  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

IirsuaAircK,  |  788* — when  use  of  intoxicants  precludes  recovery* 
In  an  action  to  recoyer  a  funeral  benefit,  lield  that  the  greater  pre- 
ponderance of  eyidence  showed  that  the  plaintiff's  intestate  died 
from  the  effects  of  the  excessive  use  of  alcoholic  liquors,  and  under 
the  constitution  of  defendant's  society,  plaintifC  was  not  entitled  to 
benefits,  wherefore  a  verdict  in  favor  of  the  plaintiff  was  mani- 
festly wrong. 

•See  nilDoto  Notes  DttMt,  Vols.  XI  to  XV,  and  Cvmiilatlye  Quarterly,  mum 
topic  and  seetlon  number. 
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Crescent  Fuel  Co.  ▼.  Bernstein  et  al.,  191  111.  App.  118. 


Greseent  Fuel  Company,  Defendant  In  Error,  y.  David 
Bernstein  and  Lena  Bernstein,  Plaintiffs  In  Error. 

Gen.  No.  20,180.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  Buy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  5,  1915. 

Statement  of  the  Cbm. 

Suit  by  Crescent  Fuel  Company  against  David  Bern- 
stein and  Lena  Bernstein  to  recover  for  coal  sold  and 
delivered.  The  case  was  tried  before  the  court  with- 
out a  jury  and  plaintiff  recovered  a  judgment  of 
$120.20,  whereupon  the  defendants  brought  error. 

Aaron  Soblb,  for  plaintiflfs  in  error. 

Deming  &  Jabeett,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

Jttdoment,  I  190* — when  judgment  against  coparty  erroneous. 
In  an  action  for  goods  sold  and  delivered,  a  judgment  against. two 
defendants  is  erroneous  where  there  was  no  evidence  showing  the 
indebtedness  of  one.  of  such .  defendants. 

•Bm  Illinois  Notes  Dls«st,  Vols.  XI  to  XV,  and  CnmabUlve  Quiwtorljr,  same 
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Ed.  Y.  Prlee  &  Company,  Appellant,  y.  St.  Louis  South- 
western Railway  Company,  Appellee* 

Oen.  No.  20,202.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wilziam 
El  Dbveb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court, 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  6,  1915.    Rehearing  denied  January  16,  1915. 

Statement  of  the  Case. 

Action  by  Ed.  V.  Price  &  Company,  a  corporation, 
against  St.  Louis  Southwestern  Railway  Company,  a 
corporation,  to  recover  the  value  of  a  trunk  of  samples 
of  clothes.  It  appeared  that  J.  E.  Bowman  was  a 
traveling  salesman  for  the  plaintiff  and  that  he  de- 
livered the  trunk  to  defendant  for  shipment  to  Chicago, 
at  Onalaska,  Arkansas,  and  that  the  goods  were  never 
received  by  the  plaintiff.  A  judgment  was  rendered 
for  the  defendant  and  the  plaintiff  appealed. 

Gann,  Peaks  &  Townlby,  for  appellant. 

Jeffeby  &  Campbell,  for  appellee;  Hebbebt  J. 
Campbell,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Abstract  of  the  Deeislon. 

Cabbiebs,  §  9Z^^-^what  evidence  improper  to  show  shipment.  In 
an  action  against  a  carrier  for  failure  to  deliver  a  trunk,  evidence 
of  a  witness  that  he  had  investigated  the  records  of  defendant  and 
found  no  entries  of  the  shipment  was  inadmissible  as  it  did  not 
answer  the  testimony  of  the  plaintiff  or  tend  to  answer  it,  it  ap- 
pearing that  defendant's  negative  evidence  referred  to  other  dates 
than  that  -on  which  the  plalntifF  shipped  the  trunk. 

•Bm  UltaMls  Notes  Digest,  Vols.  XI  to  XV,  And  Ciuiiiilatfye  ^^uartorlj,  nm« 
Upjk  an^  Mctlmi  nninlMr. 
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DeVoney  et  al.  ▼.  Cooper,  191  111.  App.  110. 


John  B.  BeToney  and  Otto  Price,  Defendants  In  Error, 
T.  Howard  Cooper,  Plaintiff  in  Error. 

Oen.  No.  20,216.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Conrt  of  Cbicago;  the  Hon.  JoHir  Coubt- 
VKT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reyeraed  and  remanded.  Opinion  filed 
January  5,  1915. 

Statement  of  the  Case. 

.  Action  in  forcible  detainer  by  John  B.  DeVoney 
and  Otto  Price  against  Howard  Cooper  for  the  pos- 
Bession  of  a  third  floor  flat  leased  to  the  defendant  for 
a  period  of  two  years  at  a  rental  payable  in  monthly 
instalments  of  twenty  dollars  each.  At  the  trial  a  ver- 
dict was  rendered  in  favor  of  the  plaintiffs,  a  motion 
for  new  trial  was  denied  and  judgment  was  rendered 
on  the  verdict,  whereupon  defendant  brought  error. 

Walter  J.  Mhj.kb  and  Waltbb  L.  Wbnqeb,  for 
plaintiff  in  error. 

L  B.  PsBLMAN,  for  defendants  in  error;  M.  A.  Milks- 
wiTOH,  of  counsel. 

Mn.  JxTBxics  Smith  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deelslon. 

Lardlohd  ahd  tbnakt,  §  73* — what  offr^emerU  4oe$  not  modify 
lease.  In  an  action  of  forcible  detainer,  evidence  that  the  lessor 
entered  into  an  agreement  with  the  lessee  whereby  the  latter,  in 
consideration  of  being  d^rired  of  part  of  his  premises,  was  to 
occupy  such  premises  without  paying  rent  while  certain  alterations 
were  being  made  was  erroneuosly  excluded,  since  such  agreement 
was  not  a  modification  of  the  lease* 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CluiiilattTt  QiawntaUr,  MMe 
ftople  and  seotion  number. 
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IShrat  T.  liarrone  et  al.,  191  111.  App.  121. 


George  Ehrat,  trading  as  George  Ehrat  &  Company, 
Plaintiff  In  Error,  t.  T.  Marrone  and  B.  Lofaro, 
trading  as  Marrone  &  Lof aro,  Defendants  in  Error. 

Gen.  No.  20,248.    (Not  to  be  reported  in  fnll.) 

Brror  to  the  Circuit  Court  of  Cook  county;  the  Hon  Jbbss  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  5,  1915. 

Statement  of  the  Case. 

Suit  by  George  Ehrat,  trading  as  George  Ehrat  & 
Company,  against  V.  Marrone  and  B.  Lofaro,  trading 
as  Marrone  and  Lofaro,  and  their  attorneys,  Edward 
L.  England  and  Elbert  C.  Ferguson,  to  restrain  the 
prosecution  of  a  suit  in  the  Municipal  Court  brought 
by  Marrone  and  Lofaro  against  the  complainant. 

The  complainant  alleged  that  Marrone  and  Lofaro 
were  insolvent  and  were  nonresidents,  and  set  up  a 
claim  against  them  in  excess  of  the  claim  of  said  Mar- 
rone and  Lofaro.  An  injunction  was  recommended 
by  a  master  in  chancery  and  entered,  and  the  defend- 
ants move  to  dissolve  the  injunction.  Pending  a  deci- 
eion  on  the  motion  the  defendants  filed  a  general  and 
special  demurrer  to  the  bill.  Such  demurrer  was  sus- 
tained, the  injunction  dissolved  and  the  bill  dismissed 
for  want  of  equity,  whereupon  the  plaintiff  brought 
error. 

Edwabd  J.  Kbllby,  for  plaintiff  in  error. 

JoHK  C.  Bubohard,  for  defendants  in  error  Elbert 
C.  Ferguson  and  Edward  L.  England. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court 
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Abstract  of  the  Deeislon. 

1.  iNJuifcnoN,  I  m^^—when  hill  shows  ojBter  to  do  equity.  A  bill 
to  restrain  the  collection  of  a  demand  by  a  suit,  alleging  that  the 
defendants  are  nonresidents  and  are  insolvent,  is  not  demurrable 
on  the  ground  that  the  complainant  does  not  olfer  to  do  eQuity 
when  such  complainant  sets  up  a  claim  in  excess  of  any  amount 
due  the  defendants. 

2.  Injunction,  S  177* — when  hill  not  demurrahle,  A  bill  to  re- 
strain a  suit  to  collect  a  certain  demand,  and  setting  up  a  claim 
in  excess  of  that  of  the  defendants,  held  not  demurrable  in  failing 
to  allege  that  the  loss  sustained  by  the  complainant  was  due  to 
defendants'  negligence,  it  appearing  that  such  loss  was  due  to  a 
failure  to  insure  goods  as  lilstru(^ted  by  the  complainant  when 
shipped. 

3.  Injunction,  §  174* — who  are  proper  parties.  In  a  suit  to 
restrain  certain  defendants  from  prosecuting  an  action  to  collect 
a  claim,  on  the  ground  that  they  were  nonresidents  and  insolvent, 
the  attorneys  for  such  defendants  were  proper  parties. 

4.  Set-off  and  becoupment,  J  1* — when  court  of  equity  may 
cause  set-off.  A  court  of  equity  may  under  special  circumstances, 
interfere  and  cause  a  setoff  where  a  court  of  law  can  afford  no 
relief. 

5.  Injunction,  §  194* — what  are  requisites  of  hill.  Insolvency 
is  a  distinct  equitable  ground  of  set-off,  and  in  a  bill  to  enjoin  the 
collection  of  a  debt  by  nonresidents  who  are  insolvent,  setting  up 
a  claim  in  excess  of  that  sought  to  be  collected  by  such  nonresidents, 
it  is  not  necessary  to  allege  that  the  individual  members  of  de* 
fendant  firm  are  insolvent 

6.  Injunction,  %  194* — when  hill  for  set-off  need  not  show  lig- 
uidated  demand.  In  a  suit  to  enjoin  the  prosecution  of  an  action 
to  collect  a  debt  by  nonresidents  and  setting  up  a  claim  in  excess  of 
that  sought  to  be  collected  by  such  nonresidents,  it  is  not  necessary 
that  the  complainant's  demand  should  be  liquidated  by  a  Judgment, 
when  the  insolvency  of  the  defendants  is  admitted. 

•Bm  Illinois  NotM  Digest,  Vols.  ZI  to  XV,  And  OmmilatlTe  Ooartorlj,  mm 
topic  and  soetUm  Bomber. 
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S.  F.  Svenson  und  Harold  H.  Swensen,  Defendants  in 
Error^  y.  Lney  Both  and  Panlina  Hoekstadter,  Plain- 
tiffs in  Error. 

Ota.  No.  18^666.    (Not  to  be  reported  in  f nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon*  Hosea  W. 
Wells,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1912.  Affirmed.  Opinion  filed  January  26,  1915.  Rehearing  denied 
February  8,  1916. 

Statement  of  the  Case« 

Action  by  S.  F.  Svenson  and  Harold  M.  Swensen 
against  Lucy  Both  and  Panlina  Hockstadter  to  re- 
cover balance  due  on  contract  for  the  painting  and  in- 
terior furnishing  of  a  house. 

To  reverse  a  judgment  for  plaintiffs,  defendants 
prosecute  error. 

Hbnby  Both,  for  plaintiffs  in  error. 

MoNBOB  FuLKEBSON,  for  defendants  in  error. 

Mb.  Pbesidino  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

MxTNiciPAL  CouBT  OF  CHICAGO,  |  26* — When  transcript  of  record 
insul/lcient.  Where,  on  a  writ  of  error  to  the  Municipal  Court  of 
Chicago,  the  transcript  of  the  record  which  was  filed  in  sections, 
does  not  disclose  the  contents  of  the  statement  of  claim  and  does 
not  contain  the  matter  necessary  for  the  Appellate  Court  to  con- 
sider in  passing  on  the  merits  of  the  controversy,  the  finding  and 
Judgment  of  the  trial  court  will  not  be  interfered  with. 

•Bee  lUlnols  Notca  iMtMt,  Volt.  XI  to  XV,  and  Omniilatlve  Qoarterly,  nm« 
>di6  'Afeid  ftMtloa  nniiibw. 
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G.  S«  Beyers,  Defendant  In  Error,  t.  Anderson  Tool 
Company,  Plaintiff  in  Error. 

Gen.  No.  19,495.    (Not  to  be  reported  in  full.) 

$3rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term* 
1913.    Affirmed.    Opinion  filed  January  25,  1915« 

Statement  of  the  Case. 

Action  by  G.  S.  Beyers  against  Anderson  Tool  Com- 
pany to  recover  balance  of  commissions  alleged  to  be 
due  on  sales  of  scales  claimed  to  have  been  made  as 
defendant's  agent. 

Plaintiff's  claim  was  based  on  a  contract  claimed  to 
have  been  entered  into  with  one  Fertick  acting  for  de- 
fendant, whereby  plaintiff  was  to  sell  defendant's 
scales  in  Chicago  and  to  receive  therefor  a  commis- 
sion of  thirty-five  per  cent,  of  the  purchase  price,  sev- 
enty per  cent,  of  such  commission  to  be  paid  when  the 
sale  was  made  and  the  remaining  thirty  per  cent  to 
be  paid  when  the  payment  for  the  scale  was  com- 
pleted. 

After  a  trial  before  the  court  without  a  jury,  plain- 
tiff secured  a  judgment  for  $126. 

To  reverse  the  judgment,  defendant  sued  out  a  writ 
of  error. 

The  principal  errors  alleged  are  that  the  amount  of 
plaintiff's  claim  was  not  precisely  set  forth  and  sworn 
to,  that  the  finding  and  judgment  were  against  the  pre* 
ponderance  of  the  evidence  and  that  there  was  error 
in  the  admission  of  certain  documentary  evidence. 

* 

Beyan,  McCormick  &  Wilbbr,  for  plaintiff  in  error; 
Howard  H.  McCormick,  of  counsel. 

Bemj  &  Cross,  for  defendant  in  error. 
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Me.  Peesidino  Justice  Beown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  MuNiciPAi.  CouBT  OF  CHICAGO,  $  13* — toheti  Statement  of  claim 
BuMcientJy  states  amount  of  claim.  In  an  action  to  recover  a  bal- 
ance of  commissions  claimed  to  be  due  plaintiff  from  defendant 
on  scales  sold  on  commission  for  defendant,  where  praecipe  and 
statement  of  claim  state  the  nature  of  the  claim  and  that  it  is  for 
five  hundred  dollars,  and  the  affidavit  of  plaintiff's  claim  states  the 
demand  to  be  for  money  due  for  services  and  commissions  as  set 
forth  in  the  statement  of  claim,  there  is  a  sufficient  statement  of 
the  amount  of  plaintifTs  claim  to  comply  with  Rules  40  and  16 
of  the  Municipal  Court,  even  though  the  statement  of  claim  admits 
that  the  exact  number  of  scales  sold  by  plaintiff  and  the  exact 
number  that  had  been  fully  paid  for  could  only  appear  by  defend- 
ant's records  when  produced,  and  though  the  affidavit  of  plaintiff's 
claim  states  there  is  due  to  plaintiff  from  defendant  a  sum  of 
money,  the  exact  amount  of  which  is  unlcnown  to  plaintiff. 

2.  Principal  and  agent,  S  8* — when  evidence  auMdent  to  estalh 
lish  existence  of  agency  in  action  for  commissions.  In  an  action 
for  a  balance  of  commissions  claimed  to  be  due  plaintiff  from  de- 
fendant on  sales  by  plaintiff  of  defendant's  scales,  plaintifTs  evi- 
dence showed  that  he  was  authorized  by  a  third  person  to  sell  the 
scales  in  Chicago  for  defendant  on  a  specified  commission,  part  to  be 
paid  when  each  sale  was  made,  the  balance  when  the  payment  of 
the  purchase  price  instalments  were  completed  by  the  purchaser; 
that  said  third  person  represented  to  plaintiff  that  he  represented 
defendant  in  Chicago;  that  said  third  person  occupied  a  business 
place  in  which  were  kept  defendant's  scales;  that  said  third  person 
gave  him  blank  forms  of  contract  orders,  prepared  and  printed  in 
triplicate,  >  to  be  signed  by  the  purchaser  also  "for"  deftodants, 
"by"  plaintiff,  "salesman,"  one  of  such  triplicates  to  be  kept  by  the 
purchaser,  one  by  plaintiff  and  one  to  be  sent  to  defendant;  that  on 
receipt  of  the  first  of  these  orders,  defendant  sent  plaintiff  a  check 
for  the  specified  part  of  the  commission;  that  on  transmitting  sub- 
sequent orders  he  received  the  specified  part  of  the  commission. 
For  defendant,  its  secretary  and  vice-president  swore  separately 
that  plaintift  was  never  employed  by  defendant  and  that  at  the 
time  of  sales  made  they  were  doing  business  as  partners  and  con- 
trolled defendant's  entire  output;  that  the  third  person  with  whom 
plaintiff  dealt  worked  for  them  and  that  plaintiff  must,  therefore^ 
either  have  worked  for  them  or  for  said  third  person.  Defendant's 

•See  nilnoto  Notes  DisMt.  Volt.  XI  to  XY,  and  OumuUitlTCi  Qoarterly,  ta^ 
tople  and  section  nvmber. 
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bookkeeper  also  testified  that  plaintiff  was  never  in  defendant's 
"direct  employment,  that  is,  ♦  ♦  *  never  had  a  contract."  It 
was  also  agreed  that  the  third  person  would  have  testified  that  he 
was  sales  agent  for  the  partnership.  To  contradict  evidence  of  de- 
fendant's secretary  that  his  partnership  had  no  authority  to  employ 
and  had  never  employed  a  sales  agent  for  defendant,  such  a  contract 
was  introduced  in  evidence.  To  contradict  the  evidence  of  defend- 
ant's vice-president  and  secretary  as  to  when  they  became  such 
officers,  letterheads  of  defendant  were  introduced.  It  was  held 
that  the  evidence  was  sufficient  to  establish  plaintifTs  agency  for 
defendant. 

3.  Witnesses,  §  281* — when  documentary  evidence  admissible  to 
impeach  deposition.  Documents  which  show  representations  by  a 
deponent  contradictory  to  his  statements  in  his  deposition  are  ad- 
missible to  impeach  such  statements. 

4.  Trial,  §  245'* — when  statement  of  court  as  to  insufficiency  of 
data  for  computation  of  finding  not  ground  for  reversal.  In  an  action 
to  recover  a  balance  claimed  to  be  due  on  commissions  on  sales,  a 
statement  of  the  judge,  at  the  earlier  stages  of  the  trial,  that  he 
did  not  have  the  data  for  the  computation  of  a  finding  is  not  ground 
for  reversal  where  it  is  not  shown  that  he  could  not  afterwards 
acquire  the  data. 


Eugenia  Heily  et  aL,  Appellants,  t.  Robert  S.  Enox^ 
Exeeutor,  et  al..  Appellees. 

Gen.  No.  19,643. 

1,  Appeal  awd  ebbob,  S  1488* — when  receipt  of  incompetent  evi- 
dence hy  chancellor  not  reversible  error.  Incompetent  or  irrelevant 
evidence  received  by  a  chancellor  is  not  supposed  to  have  been  con- 
sidered or  regarded  by  him  unless  it  appears  affirmatively  that 
bis  ultimate  decision  was  affected  by  it 

2.  Wills,  S  226* — when  intention  of  testator  as  to  demonstrch 
five  or  specific  character  of  legacy  controls.  The  character  of  a 
legacy  as  demonstrative  or  specific  is  controlled  by  the  intention 
of  the  testator  as  expressed  in  the  will. 

8.  Wills,  §  454* — whether  legacy  demonstrative  or  specific,  A 
testator's  will  left  to  certain  persons  "my  property  located  in  Lima, 

*8ee  nilnols  Notes  DUest,  Tols.  XI  to  XV,  and  CumnlatiYe  Quarterly,  nun* 
topic  and  section  number. 
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Allen  County,  Ohio,"  describing  it,  "to  be  by  them  sold"  and  out 
of  the  proceeds  thereof  to  pay  the  following  bequests  so  far  as  the 
proceeds  will  go  in  the  order  indicated."  The  following  day  she 
executed  a  codicil  changing  the  trustee  and  authorized  the  trustee 
thus  named  to  sell  and  dispose  of  the  personalty  and  realty  and 
directed  hei  to  distribute  the  proceeds  realized  from  the  sale  of 
any  or  all  of  said  property  equally  between  the  testator's  sisters 
and  brothers  named  in  her  will,  "the  proceeds  realized  from  the 
sale  of  the  Lima,  Ohio,  property,  however  to  be  subject  to  the  spe- 
cific bequests  provided  in  and  by  my  said  last  will  and  testament." 
It  was  held  that  the  legacies  payable  out  of  the  proceeds  of  the 
Lima  property  were  specific,  and  not  demonstrative. 

4.  Wills,  §  455* — when  apeciftc  legacy  adeemed.  Where  a  tes- 
tator who  gave  a  specific  legacy  payable  out  of  the  proceeds  of 
certain  realty  which  she  directed  her  executor  to  sell,  sold  the 
realty  herself,  the  legacy  is  adeemed. 

5.  Wills,  §  214* — when  allowance  of  counsel  fees  to  oontestantB 
properly  denied.  In  the  circumstances  of  the  particular  case,  held 
that  the  allowance  of  counsel  fees  to  persons  contesting  executor's 
construction  of  will  properly  denied. 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  M.  L. 
McKinlet,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  January  26,  1915.  Certiorari 
allowed  by  Supreme  Court 

Statement  by  the  Court.  March  2,  1909,  Sarah  J. 
Tucker  of  Chicago,  the  second  wife  and  widow  of- one 
Norman  Tucker,  executed  a  will.  Her  husband  before 
his  death  had  changed  his  residence  to  Chicago  from 
Lima,  Ohio,  where  he  had  been  a  prominent  citizen 
and  closely  connected  with  the  Protestant  Episcopal 
Church  there.  Sarah  J.  Tucker  owned  some  real 
estate  in  lima.  There  were  at  the  time  the  will  was 
made  two  children  of  Norman  Tucker — stepchildren 
of  Sarah  J.  Tucker — living  in  Lima,  by  name,  Chester 
P.  Tucker  and  Eugenia  Meily.  Eugenia  Meily  was 
the  wife  of  George  H.  Meily. 

Mrs.  Tucker,  after  providing  in  the  first  paragraph 
of  her  will  that  her  debts  should  be  paid,  devised  by 
the  second  one  certain  real  estate  situated  in  Chicago 

•Bee  nifaials  NotM  IHswt,  Vols.  ZI  ta  XV,  and  OnmotAtttrv  ^iiwtwlr*  mbm 
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to  six  sisters  and  a  brother  share  and  share  alike.  The 
third  section  of  the  will  was  as  follows : 

**I  give  and  devise  unto  my  sisters,  Mary  Wood, 
Nellie  Mildren,  Bessie  Knox,  Annie  Detwiler,  Lottie 
Poland  and  Emily  Villa  and  unto  my  brother,  William 
J.  Cooke,  share  and  share  alike,  my  property  located 
in  Lima,  Allen  County,  Ohio,  and  more  particularly 
described  as  follows:"  (Here  follows  description)  "to 
be  sold  by  them  and  out  of  the  proceeds  thereof  to  pay 
the  following  bequests  so  far  as  the  proceeds  will  go 
in  the  order  indicated. 

(a)  To  my  stepson  Chester  Tucker  of  Lima,  Ohio, 
two  thousand  ($2,000)  dollars,  (b)  To  my  step- 
daughter Mrs.  George  H.  Meily  (nee  Eugenia  Tucker) 
of  Lima,  Ohio,  one  thousand  ($1,000)  dollars,  (c) 
Two  thousand  ($2,000)  dollars  for  the  erection  of  a 
monument  on  my  lot  in  Oakwood  Cemetery,  (d)  Fif- 
teen Hundred  ($1,500)  Dollars  to  be  expended  to  place 
a  memorial  window  in  the  Episcopal  Church  founded 
by  my  beloved  husband  in  said  Lima,  Ohio,  (e)  One 
Thousand  ($1,000)  dollars  to  be  invested  by  the  Trus- 
tees of  The  Oakwood  Cemetery  of  Chicago,  Illinois, 
for  the  purpose  of  defraying  the  expenses  of  keeping 
my  lot  in  said  Oakwood  Cemetery  in  good  order  and 
condition.*' 

The  fourth  clause  of  the  will  contains  money  bequests 
to  a  sister  and  a  nephew.  The  fifth  clause  distributes 
various  personal  effects  among  ten  different  people, 
among  them  her  sisters  and  her  stepdaughter,  Mrs. 
Meily.  The  sixth  clause  makes  a  residuary  devise  and 
bequest  of  all  the  remainder  of  her  property,  real,  per- 
sonal and  mixed,  to  her  brother  and  sisters,  share  and 
share  alike.  The  seventh  names  her  nephew,  Robert 
S.  Knox,  executor  of  the  will  without  bond  The  will 
was  duly  witnessed  on  its  date.  On  the  next  day, 
March  3,  1909,  before  the  same  attesting  witnesses, 
Mrs.  Tucker  executed  a  codicil  to  her  will  of  March  2, 
1909,  after  the  formal  preface,  running  as  follows : 

**I  give,  devise  and  bequeath  all  the  of  the  real  estate 
of  wlueh  I  may  die  seized  and  all  of  the  shares  of  the 
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capital  stock  in  Chicago  Eailways  Company,  Ameri- 
can Smelting  and  Eefiimig  Company,  the  United  States 
Steel  Corporation  owned  by  me  at  my  death,  unto  my 
beloved  sister  Lottie  Poland  as  Trustee,  with  full  power 
to  said  trustee  to  sell  and  dispose  of  the  same  or  any 
part  tiiereof  or  any  interest  therein — such  manner  as 
may  be  deemed  wise  or  expedient  by  her,  and  in  that 
behalf  convey  a  good  and  perfect  title  to  all  of  said 
property  or  any  part  thereof  or  any  interest  therein 
by  trustee's  deed  without  liability  on  the  part  of  any 
of  the  purchasers  from  said  trustee  to  look  to  the 
proper  application  of  the  purchase  price  paid  therefor. 

And  I  do  hereby  direct  my  said  trustee  to  distribute 
the  proceeds  realized  from  the  sale  of  any  or  all  of 
said  property  equally  between  my  sisters  and  brothers 
named  in  my  said  last  Will  and  Testament,  the  pro- 
ceeds realized  from  the  sale  of  the  Lima,  Ohio,  prop- 
erty however  to  be  subject  to  the  specific  bequests 
provided  in  and  by  my  said  last  Will  and  Testament  in 
paragraph  3  thereof. 

I  hereby  direct  that  my  executor  named  in  my  last 
Will  and  Testament  shall  receive  as  compensation 
for  his  services  as  such  Executor  the  sum  of  Fve  Hun- 
dred Dollars. 

I  do  hereby  reaffirm  and  republish  my  said  last  Will 
and  Testament  of  March  2nd,  1909,  except  only  as 
modified  and  controlled  by  this  my  first  codicil  to  said 
last  Will  and  Testament. 

Bi  witness  whereof,  I  have  hereunto  subscribed  my 
name  and  affixed  my  seal  this  third  day  of  March,  A.  D. 
1909.'' 

December  7,  1909,  Sarah  J.  Tucker  sold  and  con- 
veyed by  warranty  deed  to  one  James  0.  Ehler  her 
property  in  Lima  described  in  her  will,  receiving  there- 
for $7,500  in  cash.  January  16,  1910,  she  died  and 
the  will  and  codicil  before  recited  were  admitted  to 
probate  in  the  Probate  Court  of  Cook  county  March 
26th  in  that  year.  Letters  testamentary  were  issued 
to  Eobert  S.  Knox  as  executor.  The  inventory  filed  in 
the  Probate  Court  showed  that  her  estate  then  con- 
sisted of  thirty  shares  of  United  States  Steel  Corpora- 
tion stock,  ten  shares  of  American  Smelting  and  Be- 

VoL    CLZXXZZ    t 


130  Appsllatb  Cotjbts  op  Illinois. 

Melly  V.  Knox,  191  111.  App.  126. 

fining  Company  stock,  eight  shares  Chicago  Railways 
Company  stock,  $7,386.10  in  cash,  $1,524.25  worth  of 
personal  effects,  and  certain  real  estate  in  Cook  county, 
Illinois. 

October  31,  1911,  the  appellants  herein  Eugenia 
^eily  and  The  Parish  of  Christ  Protestant  Episcopal 
Church  of  Lima,  Ohio,  filed  a  bill  in  equity  in  the  Su- 
perior Court  of  Cook  county,  of  which,  after  amend- 
ment, the  two  paragraphs  setting  forth  their  alleged 
grievances  and  contentions  are : 

**5.  Your  orators  further  show  that  by  the  terms 
of  said  will  and  the  codicil  thereto  it  was  the  intention 
of  said  testatrix  as  expressed  therein  that  your  orators 
should  have  and  be  paid  out  of  the  assets  of  her  estate 
upon  her  decease  the  several  amounts  of  money  as 
legacies  specified  in  said  third  clause;  and  the  said 
Chester  P.  Tucker  and  the  Cemetery  Association  also 
named  in  the  third  clause  were  bequeathed  and  were  to 
be  paid  out  of  the  assets  of  her  estate  the  several 
amounts  specified  therein,  and  said  bequests  and  each 
of  them  were  also  made  a  charge  upon  the  Lima  prop- 
erty, and  upon  the  sale  and  transfer  of  said  real  estate 
of  the  testatrix  prior  to  her  decease,  said  legacies  and 
each  of  them  became  general  charges  upon  the  re- 
mainder of  the  real  and  personal  estate  left  by  her 
at  her  decease ;  and  your  orators  and  the  other  persons 
whose  legacies  were  charged  upon  the  Lima  property 
are  entitled  to  be  paid  their  said  legacies  out  of  the 
general  estate  of  the  testatrix; 

6.  Your  orators  further  show  that  they  have  re- 
quested Eobert  S.  Knox,  the  executor  of  Sarah  J. 
Tucker,  deceased,  to  recognize  and  pay  their  legacies, 
but  said  executor  refuses  to  do  so  and  claims  that 
under  said  will  and  codicil  as  construed  by  him  and 
the  law,  your  orators  are  not  entitled  to  the  said  lega- 
cies provided  for  in  the  third  clause  and  in  the  codicil 
of  the  will  or  to  any  part  thereof,  and  he  has  refused 
to  recognize  complainants  as  legatees  or  devisees 
under  said  clause  of  the  will  or  the  codicil,  or  to  make 
payment  of  the  said  legacies  to  your  orators  out  of  the 
estate  of  the  deceased,  and  said  executor  threatens  to 
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distribute  all  of  the  assets  of  said  estate  to  the  other 
legatees  and  to  ignore  the  said  legacies  and  to  refuse 
to  pay  to  your  orators  or  to  the  said  Chester  P.  Tucker 
or  to  the  Cemetery  Association  the  several  legacies  be- 
queathed to  them  by  said  third  clause  and  the  codicil 
to  said  will." 

To  this  bill  Robert  S.  Knox,  executor,  Lottie  Poland 
as  trustee,  the  six  sisters  and  the  brother  of  Mrs. 
Tucker  (who  were  her  only  heirs  at  law  and  next  of 
kin),  Chester  P.  Tucker,  The  Oakwoods  Cemetery 
Association,  Albert  Smith,  Marguerite  Poland  and 
Elizabeth  Long  (the  last  three  being  among  the  bene- 
ficiaries of  the  legacies  of  personal  effects),  were  made 
defendants. 

All  the  defendants  but  Robert  S.  Knox,  executor, 
Bessie  D.  Knox  and  The  Oakwoods  Cemetery  Associa- 
tion were  defaulted.  The  Oakwoods  Cemetery  Asso- 
ciation answered  the  bill,  admitting  its  allegations  and 
alleging  that  upon  a  proper  construction  of  the  will 
and  codicil  in  question  it  was  entitled  to  the  legacy  of 
$1,000  in  the  third  paragraph  of  the  will  mentioned. 

Robert  S.  Knox  and  Bessie  D.  Knox  answered,  de- 
nying the  rights  of  the  complainants  and  of  Chester 
P.  Tucker  and  The  Oakwoods  Cemetery  Association 
to  have  the  legacies  named  in  the  will  paid  out  of  the 
general  assets  of  the  estate,  and  alleging  on  the  con- 
trary that  it  was  the  intention  of  the  testatrix,  as 
shown  by  her  act  in  selling  the  Lima  property  before 
her  death  and  by  other  circumstances,  that  *Hhe 
amounts  therein  charged  upon  the  real  estate  afore- 
said should  lapse  and  that  the  said  amounts  should  not 
be  paid  to  the  various  persons  and  corporations  named 
in  said  third  clause  of  the  will." 

Replications  were  filed  to  these  answers  and  the 
cause  came  to  a  hearing.     The  final  decree  found : 

''That  the  equities  in  this  cause  are  with  the  defend- 
ants, excepting  the  defendants  The  Oakwoods  Ceme- 
tery Association  and  Chester  P.  Tucker,  and  that  the 
complainants  herein  are  not  entitled  to  all  or  any  of 
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the  relief  in  said  bill  of  complaint  prayed,  and  that 
the  defendant  The  Oakwoods  Cemetery  Association  is 
not  entitled  to  any  of  the  relief  to  which  said  defend- 
ant in  its  answer  claims  to  be  entitled,  and  that  neither 
the  complainants  nor  the  defendants  The  Oakwoods 
Cemetery  Association  and  Chester  P.  Tucker  are  en- 
titled to  receive  any  legacies  or  payments  on  account 
of  anything  contained  in  the  third  clause  of  the  will 
of  Sarah  J.  Tucker,  deceased," 

and  ordered  that  the  amended  bill  be  dismissed  for 
want  of  equity  at  the  cost  of  complainants.  From 
this  decree  the  complainants  appealed  to  this  court. 

Simmons  &  Ibving,  for  appellants. 

FoBEMAN,  Levin  &  Robbbtson,  for  appellees. 

Mb.  PBEsroiNG  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  question  before  us  is  simply  whether  the  lega- 
cies in  question  were  demonstrative  legacies  or  specific 
legacies.  The  assignment  of  error  concerning  the  ad- 
mission of  incompetent  evidence  may  be  treated  as 
practically  negligible.  A  chancellor  who  receives  in- 
competent or  irrelevant  evidence  is  not  supposed  to 
have  regarded  or  considered  it,  unless  it  appears 
affirmatively  in  some  way  that  his  ultimate  decision 
was  affected  by  it.  There  is  no  reason  to  suppose  that 
the  admission  of  the  letter  of  December  9,  1909,  from 
Mrs.  Tucker  to  Mrs.  Meily,  whether  or  not  it  were  com- 
petent, did  affect  the  decision  of  the  court  in  this 
cause.  Indeed,  the  inference  is  very  strong  from  the 
refusal  of  the  chancellor  to  admit  the  testimony  of 
Eobert  S.  Knox  and  Bessie  D.  Kjiox,  which  counsel 
said  would  show  that  Mrs.  Tucker  after  making  the 
will  and  codicil  in  question  herself  placed  a  construc- 
tion on  them  on  the  very  question  herein  involved,  by 
saying  that  she  was  very  happy  that  the  sale  of  the 
Lima  property  had  been  made  ''and  very  glad  that  it 


Chioago— First  Dibtbiot — Januaby,  1915.        133 

Melly  Y.  Knox,  191  IlL  App.  126. 

wotdd  cut  out  the  Meily  heirs,  who  never  had  done 
anything  for  her,*^  showed  that  he  did  not  deem  any- 
thing which  Mrs.  Tucker  said  after  the  execution  of 
the  documents  involved  competent  even  to  throw  light 
on  her  intention  when  phrasing  the  will  as  she  did. 
This  ruling  may  have  heen  correct  as  bearing  a  rela- 
tion at  least  to  the  general  doctrines  that  as  to  the 
intention  of  the  testator  the  will  must  be  construed  as 
of  the  date  of  execution,  and  that  the  intention  ex- 
pressed by  written  instruments  generally  is  to  be 
gathered  from  the  language  used  in  them  and  not  from 
extrinsic  sources. 

Nevertheless,  in  this  case,  where  the  gist  of  the 
whole  contest  is  really  what,  in  the  use  of  certain  lan- 
guage, was  the  intention  of  the  testator  as  to  limiting 
the  operation  of  a  bequest,  a  plausible  argument  could 
be  made  to  the  contrary.  The  question  is  not  before 
us,  for  the  court  excluded  the  offered  testimony  and, 
as  we  have  said,  may  fairly  be  supposed  to  have  ig- 
nored the  *'Dear  Jennie**  letter  (as  the  letter  of 
December  9, 1909,  is  called  in  the  argument)  as  throw- 
ing any  light  upon  the  meaning  of  Mrs.  Tucker's  will. 

Much  is  said  by  counsel  for  the  appellant  about  the 
impossibility  of  a  ** revocation"  of  the  will  by  any- 
thing that  could  be  said  or  done  by  Mrs.  Tucker  except 
the  destruction  or  cancellation  of  the  old  will  or  the 
making  of  a  new  one.  It  seems  beside  the  point,  for 
no  revocation  is  claimed  or  suggested.  The  real  ques- 
tion, as  we  have  said,  is  simply  whether  the  bequests 
to  Chester  P.  Tucker,  to  Mrs.  Meily,  to  Oakwoods 
Cemetery  and  to  Christ  Church  were  demonstrative 
or  specific  legacies.  That  question,  in  our  opinion,  is 
simply  the  technical  method  of  stating  this  inquiry: 
Do  the  words  employed  by  Mrs.  Tucker  in  her  will  and 
codicil  (the  codicil  indeed  being,  as  her  latest  expres- 
sion, controlling  and  governing)  show  an  intention 
that  these  legacies  shall  be  paid  only  if  at  her  death 
the  lima  property  should  remain  a  part  of  her  estate 
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and  pass  from  her  to  Lottie  Poland  as  trustee ;  or  do 
they  express  an  intention  that  they  should  be  paid  at 
all  events  if  her  estate  contained  assets  suflScient,  but 
that  the  proceeds  of  the  Lima  property,  if  the  trustee 
received  and  disposed  of  it,  should  be  primarily  the 
fund  to  be  resorted  to  for  their  payment? 

In  the  former  case  they  were  specific  legacies;  in 
the  latter  demonstrative.  If  **  specific '^  they  were  be- 
quests of  a  specified  p'art  of  the  testator  *s  estate  if  it 
existed  at  the  time  of  the  taking  effect  of  the  will  at 
the  testator's  death.  If  it  did  not  exist,  because  the 
testator  had  parted  with  that  part  of  her  estate  be- 
tween the  time  of  making  her  will  and  the  time  of  her 
death,  the  legacies  were  ** adeemed,"  which  only  means 
that  they  were  ''taken  away'*  by  the  extinction  as  a 
part  of  the  estate  of  the  fund  out  of  which  they  were 
to  be  paid.  Mrs.  Tucker  by  her  will,  for  example,  be- 
queathed one  blue  and  gold  enamel  plaque  and  nothing 
else  to  Elizabeth  Long.  If  Mrs.  Tucker  had  sold  the 
plaque  while  living,  Elizabeth  Long  would  have  re- 
ceived nothing  by  the  will,  this  being  an  illustration  of 
a  specific  legacy  concerning  which  there  could  be  no 
dispute.  If,  however,  the  bequests  here  in  discussion 
were  ''demonstrative" — that  is,  if  the  language  by 
which  they  were  given  showed  an  intention  that 
whether  or  not  the  Lima  property  remained  a  portion 
of  the  estate  at  the  time  of  her  death,  the  legacies 
should  be  paid;  but  that  if  the  Lima  property  was  a 
portion  of  the  estate  it  should  be  sold  and  the  pro- 
ceeds form  primarily  but  not  exclusively  the  fund 
from  which  they  should  be  paid — then  they  were  not 
"adeemed"  by  the  sale  of  the  property  by  Mrs.  Tucker 
before  her  death. 

The  counsel  for  appellant  with  great  diligence  have 
made  a  catena  of  authorities,  many  of  them  containing 
very  interesting  discussions  of  the  distinctions  be- 
tween general,  specific  and  demonstrative  legacies,  and 
more  particularly,  as  the  bequests  involved  generally 
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raised  only  that  point,  the  difference  between  **  spe- 
cific*^ and  ''demonstrative'*  legacies.  The  counsel 
for  appellee  has  discussed  some  of  these  cases  and 
cited  others,  and  we  have  not  by  any  lack  of  investi- 
gation of  them  rendered  this  court  obnoxious  to  the 
criticism  which  Lord  Eldon  made  on  passing  a  ques- 
tion like  that  involved  herein,  ''without  observation** 
or  "with  little  observation.**  Sibley  v.  Perry,  7  Vesey 
Jr.  522.  It  would  be  useless,  however,  for  us  to  load 
this  opinion  with  an  elaborate  discussion  of  the 
authorities  or  their  varying  degrees  of  weight 

One  controlling  principle  practically  runs  through 
them  all.  It  is  that  while  courts  may  lean  to  constru- 
ing legacies  as  demonstrative  rather  than  specific,  that 
they  may  not  fail,  this  leaning  and  all  other  presump- 
tions will  give  way  if  the  intent  of  the  testator  to  the 
contrary  is  fairly  exhibited  by  the  words  of  the  will. 

This  is  but  the  corollary  of  the  famous  and  sound 
utterance  of  Mr.  Justice  Wilmot  in  the  King*s  Bench, 
supporting  the  opinion  of  Lord  Mansfield  in  Doe  v. 
Laming,  2  Burrow,  1100,  that  "the  intention  of  the 
testator  is  the  pole  star  for  the  direction  of  devises,** 
and  that  all  cases  which  depend  upon  it  "are  best 
determined  upon  comparing  all  the  parts  of  the  devise 
itself  without  looking  into  a  multitude  of  other  cases, 
for  each  stands  pretty  much  upon  its  own  circum- 
stances.** 

Many  of  the  cases  cited  by  counsel  in  this  cause  very 
definitely  express  this  controlling  principle.  We  note 
some  as  examples. 

Lord  Cottenham  in  Creed  v.  Creed,  11  Clark  &  Fin- 
nelly  491,  said  in  giving  his  opinion  in  the  House  of 
Lords : 

"There  are  many  cases  in  which  though  a  legacy  be 
charged  upon  a  particular  fund,  it  does  not  fail  by 
failure  of  the  fund,  which  are  called  demonstrative 
legacies,  but  these  all  proceed  upon  the  construction 
showing  a  general  intent.** 
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And  in  George  Infirmary  v.  Jones,  37  Fed.  750, 
Judge  Wallace  of  the  U.  S.  Circuit  Court  said: 

'*  Whenever  it  can  be  inferred  from  the  language  of 
the  will  that  the  testator's  intention  was  to  give  the 
legatee  a  specified  sum,  not  necessarily  out  of  a  par- 
ticular fund,  although  incidentally  and  primarily  so, 
but  irrespective  of  it,  the  gift  will  be  construed  as 
demonstrative,  instead  of  a  specific  legacy,'' 
and  then  he  quotes  from  Walls  v.  Stewart,  16  Pa.  St. 
281,  certain  language  of  Judge  Bell  in  that  case  to  the 
same  effect.  The  opinion  in  Walls  v.  Stewart  contains 
other  statements  of  the  principle.  Thus  the  Court 
says: 

''I  think  an  examination  of  the  authorities  English 
and  American  will  show  that  wherever  an  intent  is 
exhibited  to  make  distribution  of  the  value  of  lands, 
either  by  means  of  a  sale  and  division  of  proceeds  or 
by  the  charge  of  a  sum  in  monies  payable  by  the  dev- 
isee of  the  land  as  a  quasi  partial  purchase  of  the 
estate  devised,  the  bequests  are  always  treated  as  spe- 
cific, and  consequently  liable  to  be  adeemed  by  an 
alienation  of  the  land  in  the  life  time  of  the  testator," 
and: 

*'In  this  as  in  other  questions  springing  from  the 
construction  of  wills,  the  intention  of  the  testator  is 
principally  to  be  ascertained." 

In  Re  Stilphen,  100  Me.  146,  the  Supreme  Court  of 
Maine  says : 

''The  distinction  between  a  specific  and  a  demonstra- 
tive legacy  involves  not  merely  a  technical  question, 
depending  for  its  solution  solely  upon  the  precise  lan- 
guage of  the  bequest,  but  a  substantial  inquiry  respect- 
ing the  intention  of  the  testator  as  shown  by  the  terms 
of  the  particular  legacy,  examined  in  connection  with 
all  of  the  other  provisions  of  the  will." 
And  again: 

**It  is  important  to  observe  that  two  elements  are 
necessary  to  constitute  a  demonstrative  legacy.  It 
must  appear  in  the  first  place  that  the  testator  intended 
to  make  an  unconditional  gift  in  the  nature  of  a  general 
legacy,  and,  secondly,  the  bequest  must  indicate  the 
fund  out  of  which  it  is  payable." 
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In  Stoever^s  Estate,  45  Pa.  Super.  Ct.  Eep.  451,  the 
Presiding  Jndge  of  the  Orphans^  Court  of  Lebanon 
county  had  said  in  deciding  certain  legacies  specific : 

"Bearing  in  mind  the  somewhat  shadowy  distinc- 
tion of  the  cases,  that  courts  incline  against  constru- 
ing legacies  as  specific,  and  that  the  intention  of  the 
testator  should  be  clear  to  make  a  legacy  specific,  we. 
must,  however,  not  lose  sight  of  the  fact  that  the  pri- 
mary purpose  of  all  rules  of  construction  and  inter- 
pretation is  to  arrive  at  the  intention  of  the  testator/' 

In  affirming  the  decree  the  Supreme  Court  of  Penn- 
sylvania said: 

**It  is  clear  enough  •  •  •  that  where  the  lan- 
guage of  a  testator  •  •  •  fairly  exhibits  his  in- 
tention that  certain  legacies  should  be  classed  as  spe- 
cific rather  than  general  or  demonstrative,  the  courts 
will  readily  declare  and  effectuate  such  intent/' 

A  Judge  of  the  Circuit  Court  in  Ohio  {Sharp  v. 
McPherson,  3  Ohio  Dec.  468)  said  that: 

** While  the  determination  of  the  question**  (ivhich 
was  whether  a  legacy  very  similar  to  the  one  at  bar 
was  demonstrative  or  specific)  '4s  governed  somewhat 
by  the  rules  of  law  applicable  thereto,  yet  it  depends 
principally  upon  the  intent  of  the  testator.  What  did 
he  intend  t  Did  he  intend  to  give  the  specific  thing 
or  to  limit  the  gift  to  the  particular  subject  matter? 
Or  did  he  intend  to  give  an  amount  of  money  in  any 
event  and  refer  to  the  fund  merely  as  a  convenient 
means  of  payments 

We  are  of  the  opinion  that  in  this  case  the  question 
for  us  to  answer  is  exactly  the  same.  What  did  the 
testator  intend  to  give!  Did  she  intend  to  give  the 
proceeds  of  the  Lima  property,  if  she  died  possessed 
of  it,  up  to  a  certain  amount,  *'so  far  as  those  proceeds 
would  go*'  and  ''in  the  order  indicated,"  or  did  she* 
intend  to  give  the  sums  of  money  "in  any  event  and 
refer  to  the  fund  merely  as  a  convenient  means  of  pay- 
ment**! 

If  the  ''language  of  the  testator  fairly  exhibits  her 
intention  that  the  legacies  should  be  classed  as  specific 
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rather  than  demonstrative,**  we  must  ** declare  and 
effectuate  said  intent.*' 

We  think  that  the  language  used  in  the  will  and 
codicil  in  this  case  does  fairly  exhibit  this  intention. 

The  only  gift  of  the  legacies  involved  is  found  in  the 
direction  to  pay  them  out  of  the  land  devised.  The 
testator,  making  other  pecuniary  legacies,  made  them 
in  a  separate  paragraph  without  limitation.  If  she 
had  desired  these  legacies  in  question  paid  in  any 
event,  there  is  no  particular  reason  revealed  by  the 
language  of  the  will  for  making  them  *' demonstrative" 
rather  than  like  the  others,  ** general.** 

Moreover,  the  language  the  testator  used  in  the 
paragraph  (3)  of  her  will  in  which  she  provides  for 
these  legacies  is  entirely  inconsistent  with  the  idea 
that  if  the  Lima  property  was  for  any  reason  unavail- 
able or  even  insufficient  to  pay  them,  they  should  be 
paid  out  of  the  general  estate  as  they  would  be  if  they 
were  '* demonstrative"  instead  of  ** specific.**  She 
must  have  known  herself  to  be  solvent  and  believed 
that  her  estate  would  be,  and  yet  she  directed  that  the 
legacies  should  be  paid  only  so  far  as  the  proceeds  of 
the  Lima  property  ''would  go*'  in  a  certain  order  in- 
dicated. And  when,  the  day  after  the  will  was  drawn, 
she  changed  her  mind  as  to  who  should  hold  the  trust 
of  her  real  estate,  she  emphatically  repeats  what  we 
think  was  the  expressed  intention  in  the  will — to  make 
the  proceeds  of  the  sale  of  the  Lima  property  the  only 
fund  from  which  these  legacies  were  to  be  paid.  For 
she  leaves  all  her  real  estate  and  all  her  stocks  to  her 
trustee.  She  gives  her  trustee  power  to  sell  it  aU, 
and  then  directs  that  the  proceeds  shall  be  distributed 
among  her  brother  and  sisters,  *'the  proceeds  realized 
from  the  sale  of  the  Lima,  Ohio,  property,  however,  to 
be  subject  to  the  *  •  •  bequests  provided  in  and 
by**  her  will. 

It  seems  plain  to  us  that  the  use  of  this  language 
shows  that  the  proceeds  of  all  the  property  named  ex- 
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cept  those  of  the  Lima  property  were  not  to  be  subject 
to  the  bequests  in  question. 

We  have  omitted  the  word  "specific**  from  the 
above  quotation  from  the  codicil  because  we  wished  to 
imply  that  we  did  not  consider  that  the  force  of  the 
argument  was  much  heightened  by  it.  It  may  have 
been  used,  as  appellants  argue,  without  reference  to 
its  technical  meaning  as  applied  to  bequests.  But  it 
is  certain  that  the  use  of  it  does  not  detract  from  the 
probability  of  the  correctness  of  the  conclusion  a^t 
which  we  have  arrived. 

To  our  minds,  quite  as  plausible  an  argument  ad- 
vanced by  the  appellants  in  behalf  of  their  contention 
as  that  tiie  legacies  were  demonstrative  is  that  they 
should  be  considered  as  a  specific  charge  transferred 
from  the  Lima  property  to  the  proceeds  of  the  Lima 
property  in  the  hands  of  the  testator  after  she  sold 
that  property,  and  that  so  far  as  those  proceeds  came 
into  the  hands  of  the  executor  they  were  affected  by 
the  same  charge. 

But  this  argument,  even  if  plausible,  is  not  sound. 
Apart  from  the  question  which  is  raised  by  the  ap- 
pellees, of  the  proof  of  identity  of  the  proceeds  with 
the  cash  inventoried  in  the  estate,  and  assuming  that 
identity,  we  must  hold  the  legacies  adeemed  from  the 
moment  that  Mrs.  Tucker  conveyed  the  property  itself 
from  which  they  were  to  be  paid.  The  intention  ex- 
pressed by  the  terms  of  the  will  affects  this  situation 
also.  The  intent  to  be  gathered  from  the  terms  of  the 
will,  if  it  was  an  intent  to  make  the  Lima  property 
in  her  post  inortem  estate  the  fund  from  which  the 
legacies  were*  to  be  paid,  was  an  intent  also  to  relieve 
the  general  estate  from  the  payment  of  them.  The 
money  into  which  the  land  was  turned  before  her  death 
became  a  part  of  Mrs.  Tucker  *s  general  estate. 

There  is  no  question  of  a  revocation  of  the  will,  or 
even  of  the  **  revocation  of  a  devise  **< — a  term  which 
it  may  be  noted  the  Court  in  Sharp  v.  McPherson, 
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supra,  with  a  want  of  precision  uses.  It  is  still  all  a 
question  of  the  construction  of  the  will  under  the  guid- 
ance of  the  **pole  star^'  of  intent.  While,  as  counsel 
say,  wills  cannot  be  ''revoked'^  by  sales  by  the  testa- 
tor, legacies  can  be  and  often  are  ** adeemed,*'  that  is, 
taken  away,  because  there  is  nothing  left  in  the  estate 
for  them  to  operate  on.  That  was,  in  our  opinion, 
done  in  the  matter  under  consideration. 

We  do  not  think  this  is  a  case  where  the  court 
should  have  used  a  possible  discretion  to  allow  counsel 
fees  to  the  persons  differing  in  opinion  from  the  execu- 
tor as  to  the  construction  of  the  will  and  litigating  ad- 
versely to  him  to  compel  his  compliance  with  their 
demands. 

The  decree  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Jolin  Dooley,  Appellee,  t.  Patrick  Ahern  et  aL,  on  ap- 
peal of  E.  B.  Stege  Brewery,  Appellant. 

Gen.  No.  19,761.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  William 
E.  Deyeb,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1913.    AfHrmed.    Opinion  filed  January  25,  1916. 

Statement  of  the  Case. 

Suit  for  foreclosure  by  John  Dooley  against  Pat- 
rick Ahem,  Bridget  Ahem  and  E.  E.  Stege  Brewery. 

The  mortgage  to  foreclose  which  the  suit  was 
brought  was  in  form  a  warranty  deed,  by  Patrick 
Ahem  and  Bridget,  his  wife,  and  was  given  to  secure 
the  payment  of  loans  made  at  various  times  from 
September,  1903,  to  Febmary,  1910,  by  Dooley  to 
Ahem  and  the  interest  on  the  loans.    The  premises 
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covered  had  been  occupied  by  the  Ahems,  part  of  the 
building  being  used  as  a  store  or  saloon  and  part  being 
used  by  them  as  a  residence.  At  the  time  the  deed 
was  executed,  they  had  rented  out  all  of  the  premises, 
but  they  had  the  intention  of  returning  to  it  as  a  resi- 
dence after  the  expiration  of  the  lease  and  actually 
did  so.  The  deed,  which  was  dated  and  acknowl- 
edged October  20,  1911,  was  filed  in  the  office  of  the 
recorder  of  Cook  county  on  October  21,  1911,  at  11 :34 
A.  M. 

While  conducting  the  liquor  business  on  the  prem- 
ises, Ahem  became  indebted  to  E.  E.  Stege  Brewery 
and,  with  his  wife,  had  given  to  it  a  judgment  note. 

On  October  21,  1911,  at  12 :11  P.  M.,  a  narr  and  cog- 
novit based  on  the  note  and  power  of  attorney  was 
filed  in  the  oflSce  of  the  clerk  of  the  Circuit  Court  of 
Cook  county.  Judgment  was  immediately  entered  and 
an  execution  was  subsequently  issued  and  a  levy  under 
it  made  on  the  premises.  Thereafter  the  premises 
were  sold  by  the  sheriff  under  the  levy  and  were 
bought  by  the  Stege  Brewery  to  which  a  certificate  of 
sale  was  duly  issued.  The  certificate  was  duly  re- 
corded by  the  Brewery. 

The  decree  in  the  foreclosure  proceeding  provided 
that  the  property  should  be  sold  under  the  usual  con- 
ditions of  a  foreclosure  sale  and  that  the  proceeds 
shpuld  go:  First.  To  satisfy  the  amount  which  it 
secured,  with  interest  from  the  date  of  the  decree; 
second,  if  there  should  be  a  surplus,  to  pay  Patrick 
Ahem  one  thousand  dollars  for  the  homestead  which 
it  found  him  entitled  to,  subject  only  to  the  waiver 
thereof  in  the  deed  of  warranty ;  third,  if  there  should 
be  a  further  surplus,  such  surplus  to  be  held  by  the 
master  making  the  sale  subject  to  the  further  disposi- 
tion which  the  court  might  make  thereof.  In  the  de- 
cree it  was  also  found  that  the  interest  of  E.  E.  Stege 
Brewery  was  subordinate  and  subject  to  Ahern's 
homestead. 
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From  this  decree  only  E.  E.  Stege  Brewery  appeals, 
alleging  as  error  the  admission  of  improper  evidence ; 
the  entry  of  the  decree  in  favor  of  complainant;  the 
failure  to  find  that  a  part  of  complainant's  claim  was 
barred  by  the  statute  of  limitations;  the  finding  that 
complainant's  lien  was  superior  to  that  of  E,  E.  Stege 
Brewery;  the  failure  to  find  that  the  warranty  deed 
was  fraudulent;  the  reopening  of  the  case  after  the 
hearing  was  closed  and  argument  had  to  admit  evi- 
dence removing  certain  of  complainant's  claims  from 
the  bar  of  the  statute  of  limitations ;  the  finding  that 
Ahem  was  entitled  to  a  homestead  as  against  the 
Brewery.;  the  allowing  complainant  the  benefit  of  frac- 
tions of  a  day  in  ascertaining  the  priority  of  the  liens. 

Simeon  Stbaus  and  Ira  E.  Straus,  for  appellant 

Vincent  D.  Wyman,  for  appellee. 

Mr.  PREsroiNG  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Tbiai^  8  81* — when  reopening  of  case  by  master  to  hear  evi- 
dence not  an  ahuse  of  discretion.  On  a  reference  to  a  master  in  a 
proceeding  to  foreclose  a  warranty  deed  given  as  a  mortgage  to 
secure  certain  loans,  the  master  may,  in  the  exercise  of  his  dis- 
cretion, reopen  the  case,  after  it  has  been  declared  closed  and  the 
argument  heard,  to  hear  evidence  on  a  subsequent  promise  to  pay 
loans  which  were  barred  by  the  statute  of  limitations. 

2.  LiaiiTATioN  or  ACTIONS,  §  85* — how  affected  by  giving  of  mort- 
gage to  secure  pre-existing  debt.  The  giving  of  a  mortgage  to  se- 
cure a  pre-existing  debt  will  stop  the  running  of  the  statute  of 
limitations  or  revive  a  debt  where  barred. 

'^.  MoRTGAGBS,  §  56* — whcn  evidence  insufficient  to  show  that 
warranty  deed  given  as  a  mortgage  is  fraudulent.  The  mere  fact 
that  there  are  circumstances  tending  to  show  a  desire  on  the  part 
of  a  debtor  to  prefer  a  personal  creditor  to  a  business  creditor  is 
not  sufficient  to  render  fraudulent  a  warranty  deed  given  as  a  mort- 


•8e«  Illlnoiii  Note*  Di^Mt,  Vols.  ZI  to  XV,  and  CiimaUtive  Quartwly. 
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gage  securing  the  Indebtedness  to  the  former  creditor,  where  the 
evidence  shows  that  debt  to  secure  which  it  was  given  was  for  money 
actually  loaned  by  the  personal  creditor  to  the  debtor. 

4.  MoBTOAoss,  i  13* — when  form  does  not  render  deed  given  a» 
mortgage  fraudulent.  The  fact  that  an  instrument  which  is,  in 
fact,  a  mortgage  is,  in  form,  a  warranty  deed  does  not  render  it 
either  conclusively  or  constructively  fraudulent  in  so  far  as  it  is 
based  upon  an  actual  consideration,  even  though,  in  the  bill  to  fore- 
close it,  after  accurately  describing  the  apparent  form  and  real 
nature  of  the  instrument,  the  complainant  adds  an  alternative  pray- 
er that  in  the  .event  the  deed  shall  be  construed  as  a  trust  rather 
than  a  mortgage,  then  the  levy  of  Judgment  and  certificate  of  sale 
thereunder  to  a  defendant  creditor  shall  be  set  aside  as  a  doud  on 
complainant's  title  to  the  premises. 

6.  MoBTGAOEs,  §  56* — when  evidence  insufficient  to  raise  pre- 
sumption of  fraud  in  warranty  deed  given  as  mortg<ige.  Where  the 
evidence  shows  that  a  warranty  deed  given  as  a  mortgage  was 
given  to  secure  a  bona  fide  indebtedness,  the  mere  fact  that  the 
manner  and  circumstances  in  which  it  was  given  indicate  an  in- 
tention to  prefer  one  legitimate  debt  to  another  is  not  sufllcient  to 
raise  a  presumption  of  fraudulent  intent. 

6.  MoBTGAOES,  S  66* — when  evidence  sufficient  to  overcome  pos- 
sible presumption  of  fraudulent  intent  in  giving  warranty  deed  as 
mortgage.  Any  possible  presumption  of  fraudulent  intent  which 
may  arise  from  the  fact  that  an  instrument  given  as  a  mortgage  to 
secure  a  debt  was  in  form  a  warranty  deed,  and  was  given  in  cir- 
cumstances indicating  an  intention  to  prefer  the  creditor,  is  over* 
come  by  evidence  that  the  debt  was  bona  fide  and  that  the  attempt 
was  not  to  delay  or  defraud  creditors  but  merely  a  legitimate  and 
meritorious  effort  to  prefer  the  grantee. 

7.  Time,  §  4* — when  fraction  of  a  day  to  he  considered.  In  a 
proceeding  to  establish  the  relative  superiority  of  a  warranty  deed 
to  property  and  a  Judgment  entered  on  the  same  property,  equity 
may  take  notice  of  the  fact  that  the  deed  was  recorded  thirty- 
seven  minutes  before  the  entry  of  the  Judgment. 

8.  Homestead,  §  101* — when  evidence  insufficient  to  show  inten- 
tion of  owner  not  to  return.  On  an  objection  to  an  allowance  of  a 
homestead  estate  in  a  debtor's  property,  on  the  ground  that  he  had 
left  the  property  with  no  Intention  of  returning,  direct  evidence  of 
the  debtor  that  this  was  his  intention  with  evfdence  that  he  did, 
in  fact,  return  cannot  be  overcome  by  merely  alleging  a  suspicion 
that  he  did  not  intend  to  return. 

9.  Mobtoages,  §  114* — when  prior  to  Hen  of  judgment.  A  debtor 
who  was  indebted  for  bona  fide  loans,  gave  to  the  creditor  to  secure 

•See  nUnoii  Note*  DlgMt,  Vols.  XI  to  XY.  and  Cnmiil»tlTe  Qoartorly,  lame 
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the  debt  a  mortgage  which  was  in  form  a  warranty  deed  which  deed 
was  filed  by  the  creditor  for  record  In  the  office  of  the  recorder  of 
Cook  county  the  day  after  it  was  executed.  The  same  creditor  had 
previously  given  another  creditor  a  Judgment  note  and  on  the  day  the 
deed  was  filed  for  record,  but  thirty-seven  minutes  later,  the  latter 
creditor  filed  a  narr  and  cognovit,  based  on  the  note  and  a  power 
of  attorney,  in  the  office  of  the  clerk  of  the  Circuit  Court  of  Cook 
county,  Judgment  was  immediately  entered  thereon  and  execution 
was  thereafter  issued  on  the  Judgment,  a  levy  under  it  was  made 
and  the  premises  were  sold  under  the  levy  and  bought  by  the  Judg- 
ment creditor,  who  received  a  certificate  of  sale  which  was  duly 
issued  and  duly  recorded.  On  a  proceeding  thereafter  to  foreclose 
the  mortgage  of  the  first  creditor,  it  was  held  that  his  lien  was 
prior  to  that  of  the  second  creditor. 


Jacob  Feder^  Defendant  in  Error^  t.  Clara  Greenberg^ 
Plaintiff  in  Error. 

Gen.  No.  20477.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  Buy,  Judge,  presiding.  Heard  in  this  court  at  the  March  term» 
1914.    Affirmed.    Opinion  filed  January  25,  1915. 

Statement  of  the  Case. 

Action  by  Jacob  Feder  against  Clara  Greenberg 
and  B.  Greenberg. 

The  claim  was  stated  to  be  for  *'a  balance  due  for 
labor  and  material  furnished  to  defendant  under  a 
written  building  agreement  •  •  •  between  plain- 
tiff and  defendant,  a  copy  of  which  is  hereto  attached.'' 
The  copy  attached  purports  to  be  a  contract  between 
B.  Greenberg  and  J.  Feder.  The  balance  was  made 
up  of  claims  for  *' columns  furnished  by  plaintiff  to 
defendant  on  said  building,"  and  for  ''hardware  fur- 
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nisbed  said  building  by  the  plaintiff  for  the  defend- 
ant.^' 

The  affidavit  of  plaintiff's  claim  is  to  the  effect  that 
the  nature  of  his  demand  is  '*for  balance  dne  for  labor 
and  material  furnished  to  defendants  by  plaintiff  and 
for  labor  and  material  as  above  stated/' 

The  Municipal  Court  rendered  judgment  by  default 
against  the  defendants  which  was,  subsequently,  set 
aside  on  motion.  Thereafter  the  action  against  B. 
Greenberg  was  dismissed.  That  against  Clara  Green- 
berg,  who  was  not  present  and  not  represented,  was 
heard  by  the  court  without  a  jury,  and  the  issues  were 
found  against  defendant  and  judgment  was  entered 
against  her  for  $374.75. 

To  reverse  this  judgment,  the  defendant  Clara 
Greenberg  has  sued  out  this  writ  of  error,  the  errors 
assigned  being  that  the  finding  is  contrary  to  the  law 
and  evidence  and  that  the  court  had  no  jurisdiction  to 
enter  judgment  by  default. 

Benjamin  E.  Cohen,  for  plaintiff  in  error. 

Leb  &  Lee,  for  defendant  in  error. 

Mb.  PBEsmiNQ  Justice  Bbown  delivered  the  opinion 
of  the  court 

Abstraet  of  the  Decision. 

1.  JvnQuxm,  I  101*—w7ien  absence  of  defendant  doee  not  render 
judgment  one  lyy  default.  Where  a  defendant  la  In  court  by  ap- 
pearance, the  mere  fact  that  he  was  not  present  at  the  trial  does 
not  render  the  Judgment  against  him  a  judgment  by  default,  where 
it  was  given  after  evidence  and  argument  had  been  heard. 

2.  Appeal  and  ebbob,  §  787* — when  WXl  of  exceptions  necessary, 
A  bill  of  exceptions  must  be  preserved  in  order  to  enable  the  Ap- 
pellate Court  to  pass  upon  an  assignment  of  error  that  the  finding 
of  the  trial  court  is  contrary  to  the  evidence. 

8.  Pleading,  fi  60* — when  evidence  against  one  defendant  admis- 
sible in  action  against  joint  defendant.    The  fact  that  the  state- 

•See  nilnols  Notes  DlsMt,  Vols.  XI  to  XT.  and  OvniiiUrtlTe  Qurterlj,  mmm 
topie  and  oeotton  nombor. 
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ment  of  claim  in  an  action  against  two  defendants  shows  the  claim 
under  one  construction  of  the  statement,  to  be  wholly  and  under 
another  partially  founded  on  a  written  agreement  signed  by  one 
defendant  only,  does  not  render  incompetent  any  evidence  whatso- 
ever which  shows  a  claim  against  the  other  defendant  alone. 

4.  Municipal  Coubt  of  Ohioaoo,  S  13* — when  ttatement  of  claim 
in  fourth-class  case  sufjUciently  exact.  Exactness  and  precision  in 
the  statement  of  claim  in  a  fourth-class  case  in  the  Municipal  Ck>urt 
of  Chicago  are  not  required,  but  the  claim  is  sufficient  if  the  de- 
fendant is  apprised  of  the  nature  of  the  demand  agalAst  him,  and 
inaccuracy  is  not  a  ground  for  reversal  where  prejudice  therefrom 
is  not  shown. 

6.  MimiciPAL  CJotJBT  OF  Chicago,  fi  13* — when  variance  in  state- 
ment of  claim  in  fourthrclass  case  waived.  Variance  in  a  state- 
ment of  claim  in  a  fourth-class  case  is  waived  by  failure  to  object 


C.  G.  Goodwin^  Appellant^  y.  Oregon  Short  Line  Sail- 
road  Company^  Appellee. 

Gen.  No.  20^256.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wills,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  January  25,  1915. 

Statement  of  the  Case. 

Action  of  the  first  dass  by  C.  G.  Goodwin  against 
Oregon  Short  Line  Eailroad  Company  for  damages 
by  failure  to  furnish  stoc^  cars  at  a  specified  place 
and  time. 

Plaintiff ^s  evidence  showed  that  he  requested  de- 
fendant's local  station  agent  to  have  a  certain  number 

•Se«  Ullnoto  Notes  Dlsest,  Vols.  XI  to  XV,  and  CumuUUTe  Quarterly,  mum 
topio  and  seetlon 
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of  stock  cars  delivered  at  a  certain  station  on  a  speci- 
fied day;  that  the  agent  told  him  to  call  again  at  a 
later  date  in  reference  thereto;  that  on  his  inquiring 
on  the  later  date,  the  agent  postponed  his  answer  to 
the  following  day;  that  on  his  third  inquiry,  the  agent 
informed  him  the  cars  would  be  furnished  as  request- 
ed, stating  that  he  had  received  a  telegram  from  the 
defendant's  ** dispatcher'*  at  another  point  to  that 
effect;  that  the  cars  were  not  furnished  until  eighteen 
days  after  the  date  set. 

The  evidence  showed  that  the  station  at  which  the 
cars  were  to  be  delivered  was  not  on  defendant's  line 
nor  at  a  junction  point  with  its  line  and  that  the  **  dis- 
patcher's" station  was  not  at  a  junction  of  its  line 
with  the  line  on  which  the  delivery  station  was  located. 

On  an  instructed  verdict  of  the  jury,  the  defendant 
obtained  a  judgment  of  nil  capiat  and  costs.  From 
this  judgment,  plaintiff  appeals. 

Chables  a.  Butleb,  for  appellant;  Fbanelin  Babeb, 
of  counsel. 

John  A.  Sheean,  for  appellee. 

Mb.  PBEsmiNG  Justice  Bbown  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  CUBRiEafl,  S  222* — when  station  agent  not  authorized  to  hind 
carrier  to  furnish  cars  on  another  line.  A  local  station  agent  has 
no  implied,  presumptive,  apparent  or  incidental  authority  to  make 
a  contract  binding  the  carrier  to  furnish  cars  at  a  station  on  a 
foreign  road  at  a  certain  date  for  the  shipment  of  live  stock. 

2.  Cabbiebs,  S  247* — when  "turden  not  on  carrier  to  show  ship- 
vefs  knowledge  of  agent's  laclc  of  authority.  In  an  action  to  re- 
cover damages  caused  by  the  failure  of  a  carrier  to  furnish  stock 
cars  at  a  point  on  another  line  on  a  certain  day,  as  its  station  agent 

•See  nilnolfl  Notes  DIsest*  Vols.  XI  to  XV,  and  CumulatiTe  Qnartarlj,  mum 
t<9lo  Mid  Metlon  nomber* 
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had  agreed  to  do,  the  burden  is  not  on  the  carrier  to  show  that  the 
shipper  knew  that  the  agent  had  no  authority  to  make  such  an 
agreement,  there  being  no  evidence  that  the  agent  had  either  ex- 
press or  implied  authority  to  do  so. 

3.  Cabbiebb,  S  248* — when  evidence  as  to  agenVn  authority  in- 
admi98il>le.  In  an  action  against  a  carrier  for  damages  caused  by 
its  failure  to  furnish  stock  cars  at  a  point  on  another  line  on  a 
certain  day,  pursuant  to  an  alleged  agreement  of  its  local  station 
agent,  it  is  not  error  to  refuse  to  permit  the  jury  to  consider  on  the 
question  of  the  agent's  authority  evidence  of  the  statement  by  the 
agent  that  he  had  received  a  telegram  from  the  carrier's  "dis- 
patcher" at  a  certain  station,  not  a  junction  point  with  the  foreign 
line,  that  the  cars  would  be  at  the  agreed  station  on  a  certain  day, 
there  being  no  evidence  that  the  dispatcher's  authority  to  make 
such  an  agreement  was  any  greater  that  that  of  the  agent 

4.  Cabbisbb,  S  248* — when  evidence  insufUcient  to  shoto  ratift- 
cation  of  agent*9  promise  to  furnish  cars.  In  an  action  against 
a  carrier  for  damages  caused  by  its  failure  to  furnish  stock  cars 
at  a  point  on  another  line,  on  a  certain  day,  as  its  local  station 
agent  had  agreed  it  would  do,  the  fact  that  cars  were  furnished 
at  the  point  on  the  foreign  line  eighteen  days  later  is  not  evidence 
of  ratification  of  the  agent's  agreement,  where  the  evidence  shows 
that  the  cars  so  furnished  were  delivered  by  the  carrier  to  the 
foreign  road  at  a  junction  point  and  thereafter  the  distribution 
was  controlled  by  such  foreign  road. 

5.  Appeal  and  xbbob,  S  1466* — wTien  rejection  of  evidence  not 
reversible  error.  In  an  action  against  a  carrier  for  damages  caused 
by  its  failure  to  furnish  stock  cars  on  a  certain  day  at  a  point  on 
a  foreign  line,  in  violation  of  an  agreement  made  by  a  local  station 
agent,  it  is  not  reversible  error  to  refuse  to  allow  or  compel  the 
carrier's  assistant  general  freight  agent  to  answer  questions  as  to 
the  orders  to  the  station  agent  at  another  station  for  the  placing 
of  care  on  another  road,  where  the  answers  to  similar  previous 
questions  did  not  sustain  plaintiff's  case. 

•See  lUlnoto  Notes  Dlg«^  Tola.  XI  to  XY,  and  ComulaAlTe  Qnarterlj,  mm 
toplo  and  Metlon  nombw. 
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P.  E.  Shorty  Appellant^  y.  Oregon  Short  Line  Bailroad 
Company^  Appellee. 

6en.  No.  20,265.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hobea  W. 
Wexls,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  January  25,  1915. 

Statement  of  the  Case. 

The  transactions  out  of  which  the  present  action 
grew  are  those  involved  in  Goodwin  v.  Oregon  Short 
Line  R.  Co.,  ante,  p.  146.  While  there  are  some  dif- 
ferences in  the  records,  principally  that  in  the  present 
case  the  plaintiff  did  not  examine  Tuttle,  defendant's 
assistant  general  freight  agent,  and  that  the  number 
of  sheep  was  different,  the  delay  and  the  shrinkage  in 
weight  were  greater  and  larger  damages  were  claimed, 
the  same  principles  and  the  same  rules  of  law  control, 
and  the  judgment  for  defendant  is  therefore  aflSrmed. 

ChabI/Es  a.  Butleb,  for  appellant;  Fbanklik  Babeb, 
of  counsel. 

John  A.  Shbean,  for  appellee. 

Mb.  PBESmiNQ  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

CABBncBS,  fi  222* — when  not  liable  for  failure  to  supply  cattle  cart. 
The  decision  herein  is  controlled  by  that  announced  in  Ch)odtDin  v. 
Oregon  Short  Line  R.  Oo„  ante,  p.  146,  which  involves  the  same 
transactions. 

•See  nilnols  NotM  DlgMt.  Vols.  XI  to  XV,  and  OimiiiUiUTe  Qnarterlj,  mwm 
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Lord  ft  Thomas  y.  Sanitary  Drinking  Cup  Co.»  191  IlL  App.  150. 


Lord  &  Thomas^  Appellee^  t.  Sanitary  Drinking  Cup 
Company,  Appellant. 

Gen.  No.  20,271.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Ck)urt  of  Ck>ok  county;  the  Hon.  Clas- 
KNOB  N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  January  26,  1915. 

Statement  of  the  Ca«e. 

Action  on  contract  by  Lord  &  Thomas,  a  corpora- 
tion, against  Sanitary  Drinking  Cnp  Company,  a  cor- 
poration. 

The  contract  provided  for  services  to  be  rendered 
by  plaintiff  for  a  term  of  one  year  as  advertising  agent 
for  defendant.  Plaintiff  was  to  receive  for  its  serv- 
ices the  net  cost  of  all  advertising  space  purchased  by 
it  for  defendant  plus  a  commission  of  fifteen  per  cent, 
above  the  cost,  to  be  increased  in  certain  cases  to 
twenty-five  per  cent.  Defendant  guarantied  that  the 
commissions  for  the  year's  business  would  be  equal  to 
$1,500  annually,  and  that  in  the  event  they  fell  below 
that  amount  defendant  would  pay  plaintiff,  twelve 
months  after  the  date  of  the  contract,  the  difference 
between  $1,500  and  the  amount  of  commissions  re- 
ceived. The  advertising  was  discontinued  by  defend- 
ant before  the  expiration  of  the  contract  and  when  the 
commissions  had  reached  $122.42. 

Judgment  was  rendered  for  plaintiff  on  December 
22,  1913,  on  an  instructed  verdict  Of  the  jury  for 
$1,452.48,  representing  the  balance  of  $1,377.58  and  in- 
terest for  slightly  over  thirteen  months  at  the  legal 
rate,  the  contract  being  dated  November  8,  1911. 

From  this  judgment,  defendant  appeals. 

Louis  Bbandes,  for  appellant. 

MosEs^  BosENTHAL  &  Keknedy,  for  appellee. 
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Mr.  Pebsiding  Justice  Bbown  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

L  Pleading,  S  437* — toT^en  evidence  as  to  defenae  not  pleaded 
properly  excluded.  In  an  action  against  a  corporation  to  recover 
the  balance  due  on  a  contract  executed  for  the  corporation  by  its 
secretary  and  treasurer,  evidence  that  he  had  no  authority  to  ex- 
ecute is  properly  excluded  where  the  pleadings  do  not  set  up  the 
nonexecution  of  the  contract  by  the  defendant  as  a  defense. 

2.  Pleading,  S  321* — when  verification  of  issue  of  nonassumpsit 
insufficient.  In  an  action  against  a  corporation  to  recover  the  bal- 
ance due  on  a  contract  alleged  to  have  been  executed  for  the  defend- 
ant by  its  secretary  and  treasurer,  defendant  pleaded  the  general 
issue  of  nonassumpsit  without  an  affidavit  verifying  the  plea  or 
denying  the  execution,  though  it  filed  an  affidavit  of  merits.  It 
was  held  that  the  affidavit  did  not  meet  the  requirements  of  sec.  62 
of  the  Practice  Act  in  relation  to  denying  the  execution  of  an  in- 
strument sued  on. 

8.  CoBFOEATioN,  %  382* — When  lound  l>y  contract  of  officer. 
Where  a  corporation  acknowledged  and  acted  upon  a  contract  exe- 
cuted for  it  by  its  secretary  and  treasurer,  express  authority  to  the 
officer  to  make  it  originally  is  not  material. 

4.  Damages,  §  81* — when  question  of  liquidated  damages  or 
penalty  not  involved.  In  an  action  to  recover  for  the  balance  due 
on  a  contract  which  provided  that  plaintifT  should  receive  a  certain 
sum  as  a  minimum  for  the  services  undertaken  by  it  and  a  larger 
sum  in  a  certain  event,  where  the  evidence  shows  a  breach  of  con- 
tract by  defendant,  no  question  of  penalty  or  liquidated  damages  is 
involved  in  a  verdict  for  the  minimum  fixed  by  the  contract 

6.  Intebest,  S  8* — when  allowed  in  action  on  contract.  Where 
a  contract  in  writing  provides  for  services  for  a  term  of  one  year 
and  that  as  consideration  for  such  services  the  party  rendering 
them  shall  receive  commissions  on  the  amounts  expended  by  him, 
the  other  party  guarantying  that  the  amounts  of  such  commissions 
will  be  equal  to  $1,500,  and  that  should  they  not  reach  that  figure 
said  other  party  will  pay  the  difference  between  $1,500  and  the 
amount  actually  recovered,  in  an  action  to  recover  the  amount  of 
such  diCPerence,  it  is  proper,  in  a  verdict  for  plaintiff,  to  include 
interest. 

6.  CoBPoavTioNS,  9  66* — when  seal  unnecessary  on  contract  of 
corporation.  A  seal  is  not  necessary  on  a  contract  for  services  for 
the  term  of  a  year  entered  into  for  a  corporation  by  its  secretary 
and  treasurer. 


•8m  minoto  Note*  DlgMt,  Vols.  XI  to  XV, 
tople  and  feetton  mwiber. 
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GUmore  v.  Bldwell,  191  111.  App.  152. 


Anna  B.  Oilmore^  Appellant^  t.  Joseph  E.  Bldwell^  Jr.^ 
Clerky  Appellee. 

Gen.  No.  20^294. 

1.  JimoMENT,  S  360* — when  collateral  attack  not  allowed.  The 
Jury,  In  a  suit  in  the  Circuit  Court  of  Cook  county,  by  an  adminia- 
trator,  to  replevy  certain  shares  of  stock  claimed  for  the  estate, 
found  that  the  right  of  possession  was  in  the  administrator,  and 
assessed  one  cent  as  damages  "for  detention  of  said  property." 
Judgment  was  entered  on  the  verdict  that  "the  plaintiff  do  have  and 
retain  the  property  replevlned  herein  by  virtue  of  the  writ  of  re- 
plevin Issued  in  said  cause/'  and  that  plaintiff  recover  his  damages 
"in  form  as  aforesaid  by  the  Jury  assessed.**  By  an  order  entered 
nunc  pro  tunc  in  the  cause,  the  court  directed  that  the  certificates, 
which  had  been  introduced  as  evidence  in  the  cause,  be  impounded 
in  the  hands  of  the  clerk  of  the  court  subject  to  its  further  order. 
Thereafter  the  defendant  in  that  cause  made  demand  of  the  clerk 
for  the  certificate  and  upon  his  refusal  to  deliver,  filed  an  affidavit 
of  replevin.  The  writ  was  returned  by  the  sheriff  unexecuted,  and 
thereafter  defendant  filed  a  declaration  in  the  Superior  Court  of 
Cook  county  Joining  counts  in  trover.  The  defendant  in  the  second 
suit  pleaded  a  part  of  the  matters  recited  above  and  the  plaintiff, 
by  replication,  set  up  the  same  and  additional  matter  of  fact  and 
also  matters  or  conclusions  of  law  derived  therefrom.  To  this  repli- 
cation plaintiff  demurred  on  the  ground  that  plaintiff  was  attempt- 
ing in  a  collateral  proceeding,  involving  the  same  subject  matter, 
to  attack  the  Judgment  of  a  court  of  concurrent  Jurisdiction  and  the 
Jurisdiction  of  such  court  in  the  proceeding.  It  was  held  that  the 
demurrer  was  properly  sustained  and  Judgment  properly  rendered 
for  defendant 

2.  Replevin,  %  82* — when  officer  of  court  not  subject  to.  Where 
an  officer  of  the  Circuit  Court  holds  a  certificate  of  stock  in  his 
official  capacity  under  the  order  of  the  court,  replevin  for  it  will  not 
lie  against  him  in  a  court  of  concurrent  Jurisdiction. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rioh- 
ABD  S.  TuTHiLL,  Judgo,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Affirmed.  Opinion  filed  January  25,  1915.  Petition  for 
certiorari  dismissed  by  Supreme  Court 

Statement  by  the  Court.  July  26,  1911,  one  John 
F.  Devine,  as  administrator  with  the  will  annexed  of 

•8e«  nilnolfl  NotM  Digest,  YoU.  XI  to  XY,  and  Ovniiasltv^  <|ii«rterl7,  mm 
lople  and  — ctton  nvmbor. 
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Orrin  F.  Place,  deceased,  began  a  replevin  snit  in  the 
Circuit  Conrt  of  Cook  comity  against  Anna  B.  Gil- 
more.  The  property  to  be  replevied  was  six  certifi- 
cates of  shares  of  stock  in  the  Saratoga  Gold  Mining 
Company  of  Arizona,  The  replevin  writ  was  issued 
and  returned  by  the  sheriff  with  this  indorsement: 

'*The  plaintiff  giving  security  as  per  bond  hereto 
annexed,  I  have  executed  the  within  writ  by  reading 
the  same  to  the  within  named  defendant,  Anna  B.  Gil- 
more,  on  the  27th  day  of  July,  1911,  and  demanded  of 
her  that  she  turn  out  the  within  described  property, 
which  she  refused  to  do,  and  being  unable  to  find  the 
said  property,  which  in  my  custody,  I  return  this  writ 
not  executed  as  to  the  within  described  property  this 
21st  day  of  August,  1911. 

Michael  Zimmeb,  Sheriff, 
by  Joel  N.  Amett, 
Deputy.'* 

The  plaintiff  filed  in  the  Circuit  Court  a  declaration 
containing  counts  both  in  replevin  and  trover. 

This  cause  came  on  for  trial  in  June,  1912,  in  the 
Circuit  Court  of  Cook  county  before  Judge  Tuthill  of 
that  court,  sitting  with  a  jury.  In  response  to  a  notice 
in  writing  served  upon  the  attorneys  of  Anna  B.  Gil- 
more,  she  produced  during  said  trial,  in  open  court, 
the  stock  certificates  involved,  to  be  used  as  evidence. 
They  were  offered  by  the  plaintiff  in  evidence  and  ad- 
mitted in  evidence.  Afterwards,  at  the  request  of  the 
plaintiff  and  over  the  objection  and  exception  of  the 
defendant,  Judge  Tuthill  orally  directed  that  said  cer- 
tificates be  delivered  by  the  plaintiff  to  Joseph  E.  Bid- 
well,  Jr.,  as  clerk  of  the  Circuit  Court  of  Cook  County, 
Illinois,  for  safe-keeping.  The  judge  did  not  make 
any  memorandum  of  his  said  oral  order,  but  in  com- 
pliance with  said  oral  order  the  said  stock  certificates 
came  into  the  possession  of  and  were  impounded  in 
the  hands  of  the  defendant  as  clerk  of  the  Circuit 
Court  of  Cook  county  and  have  since  there  remained. 
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On  June  27, 1912,  the  same  being  one  of  the  days  of 
the  June  term,  the  jury  returned  a  verdict  in  said 
cause  in  the  following  words : 

**We,  the  jury,  find  the  defendant  guilty  and  that 
the  right  to  the  possession  of  the  property  in  question 
is  in  the  plaintiff  as  administrator  of  Orrin  F.  Place, 
deceased,  and  assess  the  plaintiff's  damages  for  deten- 
tion of  said  property  at  the  sum  of  no  dollars  and 
one  cent.*' 

July  13,  1912,  also  a  day  of  the  June  term,  1912,  of 
the  Circuit  Court,  a  motion  for  a  new  trial  and  a  motion 
in  arrest  of  judgment  were  made  by  Anna  B.  Gilmore 
and  overruled  by  the  court.  On  the  same  day  a  judg- 
ment was  entered  by  the  Circuit  Court  as  follows  : 

**  Wherefore  it  is  considered  by  the  Court  that  the 
plaintiff  do  have  and  retain  the  property  replevined 
herein  by  virtue  of  the  writ  of  replevin  issued  in  said 
cause,  and  do  have  and  recover  of  and  from  the  de- 
fendant his  damages  of  one  cent  in  form  as  aforesaid 
by  the  jury  assessed,  together  with  his  costs  and  dam- 
ages in  this  behalf  expended,  and  have  execution  there- 
for." 

An  appeal  from  this  judgment  was  prayed  by  Anna 
B.  Gilmore  and  allowed,  but  no  appeal  or  writ  of  error 
has  been  prosecuted  therefrom. 

On  July  26,  1912,  one  of  the  days  of  the  July  term, 
1912,  of  the  Circuit  Court,  Judge  Tuthill  caused  an 
order  to  be  entered  of  record  in  said  cause  in  the  fol- 
lowing words: 
**T.  N.  10460 
G.  N.  307428 
John  F.  Devinb,  Admr. 

V. 

Anna  B.  Gilmore. 

In  the  Circuit  Court  of  Cook  County,  Illinois. 
It  is  hereby  ordered  that  the  certificates  of  stock  in 
the  Saratoga  Gold  Mining  Company  of  Arizona  issued 
to  Orrin  F.  Place  as  follows:  {Here  follows  a  de^ 
scription  of  the  certificates  involved  in  the  action)  ''in- 
troduced as  evidence  in  the  above  entitled  case  be  and 
the  same  are  hereby  impounded  in  the  hands  of  the 
Clerk  of  this  Court  for  safe-keeping  and  as  evidence 
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and  be  retained  by  said  Clerk  nntil  the  farther  order 
of  this  said  Court. 

It  is  farther  ordered  that  this  order,  the  same  hav- 
ing been  virtaally  made  in  said  case,  on  the  13th  day  of 
July,  1912,  be  now  entered  nunc  pro  iunc  as  of  said 
13th  day  of  Jaly,  1912. 

B.  S.  TuTHiLL,  Jadge. 
Jaly  26,  1912.'' 

July  24, 1912,  Anna  B.  Gihnore  had  made  a  demand 
in  writing  upon  Bidwell  as  clerk  for  said  certificates, 
and  on  July  25,  1912,  the  day  before  the  entry  of  the 
above  quoted  nimc  pro  tunc  order,  an  affidavit  for  re- 
plevin was  filed  in  the  Superior  Court  of  Cook  county 
by  Anna  B.  Gilmore,  alleging  that  she  was  the  owner 
of  the  stock  certificates  in  question;  that  on  June  26, 
1912,  Joseph  E.  Bidwell,  Jr.,  as  clerk  of  the  Circuit 
Court  of  Cook  county,  had  wrongfully  taken  them  and 
at  the  time  of  the  affidavit  wrongfully  detained  them. 
A  writ  of  replevin  was  issued  and  a  bond  filed  with  the 
sheriff  on  said  June  25, 1912. 

The  sheriff  made  a  return  on  the  Frit  August  5, 
1912,  that  he  had  served  it  on  July  25, 1912,  on  Joseph 
E.  Bidwell,  Jr.,  as  clerk  of  the  Circuit  Court  of  Cook 
county,  and  demanded  of  him  that  he  turn  out  the  prop- 
erty named  therein,  and  that  Bidwell  refused  to  do  so ; 
wherefore,  being  unable  to  find  the  property,  the  sheriff 
returned  the  writ  not  executed  as  to  the  within  de- 
scribed property. 

August  6,  1912,  the  plaintiff  in  this  last  mentioned 
suit,  Anna  B.  Gilmore,  filed  her  declaration  in  the 
Superior  Court  in  replevin,  joining  counts  in  trover. 

The  defendant,  Bidwell,  pleaded  a  part  of  the  above 
recited  matters,  and  the  plaintiff,  Anna  B.  Gilmore, 
by  replication  set  up  the  same  and  additional  matter 
of  fact  and  many  matters  or  conclusions  of  law  derived 
therefrom  by  her.  To  this  replication  the  defendant, 
Bidwell,  as  clerk,  etc.,  demurred  generally  and  spe- 
cially. For  special  causes  of  demurrer  he  alleged  that 
the  verdict  before  described  made  an  adjudication 
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against  the  plaintiff,  Anna  B.  Gilmore,  and  her  privies ; 
that  the  plaintiff  was, 

**  attempting  in  a  collateral  proceeding  to  attack  the 
verdict  of  a  jury,  jud^ent  of  a  court  and  orders  of  a 
court  of  concurrent  jurisdiction  with  the  Superior 
Court  of  Cook  County,  Illinois,  in  which  suit  the  plain- 
tiff herein  was  a  party  defendant,  which  verdict,  judg- 
ment and  orders  are  final  and  conclusive  upon  the 
plaintiff  and  involve  the  identical  subject-matter  in- 
volved in  the  suit  at  bar;'^ 

that  the  plaintiff  was  attempting  in  a  collateral  pro- 
ceeding to  correct  certain  irregularities  of  form  in  a 
verdict  and  judgment  of  the  Circuit  Court  of  Cook 
county  in  a  suit  involving  the  identical  subject-matter 
involved  in  the  suit  at  bar,  and  to  attack  the  jurisdic- 
tion of  said  Circuit  Court  in  said  case. 

The  Superior  Court  sustained  the  demurrer  of  the 
defendant,  the  plaintiff  stood  by  her  replication,,  judg- 
ment in  the  action  was  given  for  the  defendant,  the 
plaintiff  appealed  and  the  appeal  is  before  this  court 
for  disposition. 

John  T.  Booz,  for  appellant 

Beach  &  Beach  and  Francis  S.  Wilson,  for  appellee. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  facts  set  forth  in  the  prefixed  statement — ^facts 
alleged  in  the  pleadings  and  admitted  by  the  demur- 
rer— are  such  that  no  argument,  however  ingenious 
and  plausible,  can  conceal  or  controvert  the  truth  of 
the  proposition  that  what  the  Superior  Court  of  Cook 
county  was  asked  to  do  in  the  case  at  bar  was  not  only 
to  overrule  the  intent  of  the  judgment  and  orders  of  a 
court  of  co-ordinate  jurisdiction,  but  even  to  use  the 
action  of  that  court — contrary  to  its  clear  purpose — 
as  a  pretext  for  effecting  a  result  which  the  Circuit 
Court  supposed  it  had  negatived.    It  can  hardly  be  ex- 
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pected  that  this  court  will  be  astute  to  find  reasons  to 
compel  the  Superior  Court  to  do  so. 

The  administrator  of  the  Place  estate  had  a  dispute 
with  Anna  B.  Gilmore  regarding  the  possession  of  and, 
presumably,  the  title  to  certain  certificates  of ,  stock  in 
an  incorporated  company,  covering  about  400,000 
shares.  He  submitted  the  dispute  to  the  Circuit  Court 
of  Cook  county,  bringing  Anna  B.  Gilmore  into  that 
tribunal  in  a  suit  begun  in  replevin.  There  was  a 
trial;  a  jury  found  expressly  that  **the  right  of  posses- 
sion of  the  property  in  question*'  was  in  the  adminis^ 
trator  of  the  Place  estate,  and  assessed  as  damages 
''for  detention  of  said  property'^  the  sum  of  one  cent. 

The  Replevin  statute  says:  '*If  judgment  is  given 
for  the  plaintiff  in  replevin,  he  shall  recover  damages 
for  the  detention  of  the  property  while  the  same  was 
wrongfully  detained  by  the  defendant,** — a  provision 
which  sufl5ciently  explains  and  accounts  for  the  form 
of  the  verdict  and  the  nominal  damages. 

On  this  verdict  the  Circuit  Court  entered  a  judg- 
ment. It  was  that  ''the  plaintiff'^  (that  is,  the  admin- 
istrator aforesaid)  "do  have  and  retain  the  property 
replevied  herein  by  virtue  of  the  writ  of  replevin  is- 
sued in  said  cause.**  There  is  also  a  provision  that  the 
plaintiff  have  and  recover  his  damages  **of  one  cent 
in  form  as  aforesaid  by  the  jury  assessed.** 

The  intention  of  both  judge  and  jury  in  the  Circuit 
Court  to  decide  the  dispute  concerning  the  right  to  pos- 
session of  the  stock  certificates  at  the  time  of  the  ver- 
dict and  judgment,  as  well  as  at  the  time  the  suit 
was  brought,  is  just  as  plain  as  though  the  property 
in  question  at  the  time  had  been  in  the  possession  of 
the  sheriff  under  the  replevin  writ,  or  in  the  possession 
of  the  plaintiff  to  whom  the  sheriff  had  delivered  it. 
It  is  hardly  rendered  plainer  even  by  the  order  of  the 
court  at  the  time  of  the  judgment  from  which  an  ap- 
peal was  prayed  and  allowed,  that  the  certificates 
should,  until  the  further  order  of  the  court,  be  im- 
pounded with  its  clerk. 
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But  the  appellant  in  the  ease  at  bar  says  the  effect 
of  these  actions  of  the  Circuit  Court  was  to  make 
her  right  to  the  certificates  absolute,  requiring  only- 
application  to  a  court  of  co-ordinate  jurisdiction  to  ef- 
fectually vindicate  it.  Her  argument  is:  ** Because  I 
refused  to  deliver  the  certificates  to  the  Sheriff,  (al- 
though I  did  thereafter  to  the  Clerk)  the  administrator 
of  Place  must  be  conclusively  presumed  to  have  aban- 
doned his  replevin  suit  and  by  going  on  with  the  suit 
at  all  to  have  elected  to  proceed  in  trover, — ^inasmuch 
as  he  joined  trover  counts  with  the  replevin  ones  in  his 
declaration  and  the  statute  says  that  if  the  property 
is  not  found  by  or  delivered  to  the  Sheriff,  the  plaintiff 
may  declare  in  trover,  and  if  he  recover  therein  shall 
be  entitled  to  judgment  for  the  value  of  his  property. 
Then,  since  the  plaintiff  elected  to  proceed  in  trover, 
the  verdict,  contrary  to  its  express  words,  must  be  con- 
sidered a  verdict  in  trover  and  the  damages  for  the 
detention  be  considered  an  assessment  of  the  value  of 
the  property,  everything  in  the  verdict  to  the  contrary 
of  this  hypothesis  to  be  considered  a  superfluity  or 
an  irregularity  and  negligible. 

The  judgment  on  this  verdict  is  also  to  be  consid- 
ered as  a  judgment  in  trover,  changing  the  title  and 
vesting  it  in  me,  although  said  judgment  is  plainly  in 
its  form  a  judgment  in  replevin,  just  as  the  verdict 
was  a  verdict  in  replevin,  and  although  the  money  part 
of  it  was  purely  nominal  and  although  it  was  accom- 
panied by  an  order  impounding  the  certificates  (which 
had  appeared  on  the  trial)  with  an  officer  of  the 
Court. 

That  the  end  may  crown  the  work,  it  is  proposed  to 
vindicate  the  legal  right  that  the  Circuit  Court  has 
thus,  contrary  to  its  undeniable  intention,  given  to 
Anna  B.  Gilmore,  by  securing  a  judgment  of  the  Su- 
perior Court  in  her  favor  in  an  action  of  replevin 
against  an  officer  of  the  Circuit  Court,  and,  as  he  has 
refused  to  deliver  up  the  certificates,  by  mulcting  him 
in  their  value  (for  the  theory  which  Gilmore  invokes 
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in  Devine  v.  Gilmore  must  be  good  in  Gilmore  v.  Bid- 
well)  which  we  may  suppose  will  be  put  at  a  much 
higher  figure  than  one  cent  in  the  estimates  of  the 
plaintiff  in  Gilmore  v.  Bidwell. 

The  result  aimed  at  is  not  agreeable  to  our  sense  of 
justice  and  we  think  the  reasoning  sophistical. 

We  are  not  prepared  to  hold  that  the  plaintiff  in 
Devine,  AdmW  v.  Gilmore  **  elected  to  proceed  in 
trover '*  or  that  the  verdict  or  judgment  was  in  trover; 
and  we  are  not  of  the  opinion  that  the  opinion  in  the 
criminal  contempt  case  of  Yott  v.  People,  91  111.  11, 
nor  the  decision  in  McGavock  v.  Chamberlain,  20  HI. 
219,  that  the  plaintiff  could  not  at  the  same  time  re- 
cover the  value  of  some  horses,  the  subject  of  a  suit 
prosecuted  in  trover,  and  also  damages  for  their  de- 
tention, compels  us  to  do  so.  The  incidental  language 
in  the  opinions  in  Reno  v.  Woodyatt,  81  111.  App.  553, 
and  Rowersock  v.  Beers,  82  111.  App.  396,  would  not 
of  course  be  binding  or  authoritative  for  us  even  were 
it  more  important. 

The  action  in  the  Superior  Court  is  an  attempt  not, 
as  counsel  argues,  to  render  effective  the  judgment  of 
a  co-ordinate  court,  but  to  set  it  aside  and  overrule  it. 
The  only  proper  way  to  attack  that  judgment  is  by  an 
appeal  from  a  writ  of  error  to  the  court  which  entered 
it.  The  Superior  Court,  on  this  ground  if  no  other, 
was  right  in  sustaining  the  demurrer  to  the  plaintiff's 
replication  in  the  case  at  bar  and  giving  judgment  for 
the  defendant. 

But  there  are  other  reasons  why  that  action  was 
right.  We  do  not  purpose  to  discuss  the  arguments 
made  in  the  matter  of  the  orders  of  Judge  Tuthill 
under  which  the  certificates  are  held  by  the  clerk  of 
the  Circuit  Court.  We  think  that  he  received  them 
and  holds  them  in  his  official  capacity  under  the  order 
of  the  Circuit  Court.  Therefore  replevin  will  not  lie 
against  him  for  them.  If  his  holding  is  essentially 
wrongful,  it  should  be  ended  by  an  application  to  the 
court  which  ordered  it,  or  to  some  higher  court,  not  to 
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a  co-ordinate  one.  As  the  Supreme  Court  of  Kansas 
said  in  Karr  v.  Stahl,  75  Kan.  387:  **  Ample  remedy 
has  been  given  for  testing  the  validity  of  any  law, 
process  or  judgment  without  recourse  to  an  action  of 
replevin.'* 

The  judgment  of  the  Superior  Court  is  aflSrmed. 

Affirmed. 


Annie  Curran,  Appellee,  y.  Patrick  B.  Curran,  Appel- 
lant. 

Gen.  No.  20,328.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.   Opinion  filed  January  25,  1915. 

Statement  of  the  Case. 

Bill  for  divorce  by  Aimie  Curran  against  Patrick 
B.  Curran  for  desertion  and  extreme  and  repeated 
cruelty. 

The  evidence  showed,  and  it  was  admitted,  that  the 
husband  left  complainant  on  September  27,  1910,  and 
never  supported  her  nor  offered  to  support  her  there- 
after. The  bill  was  filed  May  23, 1913.  The  evidence 
as  to  the  cause  of  his  leaving  was  conflicting. 

From  a  decree  for  complainant,  respondent  appeals. 

Patrick  B,  Cubean  and  0.  S.  O'Mbaea,  for  appellant. 
Kehsley,  Fabdy  &  Griffin,  for  appellee. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 
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DxTOBOE,  I  48* — when  decree  on  ground  of  deeertion  sustained. 
Where  the  evidence  on  a  bill  for  dlTorce  by  a  wife  against  a  hus- 
band on  the  ground  of  desertion  shows  that  the  husband  left  her 
more  than  two  years  before  the  date  of  the  filing  of  bill  and  neyer 
supported  nor  offered  to  support  her  thereafter,  and  the  evidence 
as  to  the  cause  of  his  leaving  is  conflicting,  a  decree  in  favor  of  the 
complainant  will  not  be  disturbed  on  appeal 


The  Philadelphia  ft  Beading  Coal  ft  Iron  Company, 
Plaintiff  in  Error,  t.  Adolf  Enecken  et  al.,  trading 
as  William  Kneeken  ft  Company,  Defendants  in 
Error, 

Gen.  No.  19,678. 

1.  Pabtnkbship,  I  262* — when  instruction  as  to  liaJHUty  of  re- 
tirino  members  proper.  An  instruction  which  tells  the  jury  that 
as  to  a  party  with  whom  a  copartnership  had  dealings,  actual  notice* 
or  its  equivalent,  of  the  dissolution  or  the  withdrawal  of  any  mem- 
ber of  the  firm  must  be  shown  to  protect  the  retiring  members  from 
liability  for  debts  subsequently  contracted,  and  that  "proof  of  the 
mailing  of  the  notice  *  •  *  properly  addressed  to  persons  hav- 
ing had  prior  dealings  with  the  firm  is  prima  facie  evidence  that 
the  notices  have  been  received  by  the  parties  to  whom  they  were 
addressed,  but  such  presumption  may  be  rebutted  by  proof  that 
the  same  notices  were  never  received,"  held  proper. 

2.  Pavthsbship,  I  262*— loAen  question  as  to  notice  of  dissolu- 
tion and  retirement  of  members  for  fury.  In  an  action  to  recover 
for  coal  sold  to  a  copartnership  after  the  withdrawal  of  certain 
members  against  whom  the  plaintiff  sought  to  establish  liability 
therefor,  held  under  the  evidence  the  question  whether  a  notice 
of  the  dissolution  and  the  withdrawal  of  the  members  was  mailed 
to  the  plaintiff  a  year  or  more  before  the  purchase  of  the  coal  was 
a  question  of  fact  for  the  Jury,  on  which  their  verdict  was  conclu- 
sive. 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabo  T. 
Wads,  Judge,  presiding.    Heard  in  this  court  at  the  October  term, 

•8e%  nilaoli  NotM  MsMt,  Toll.  ZI  t«  XT,  and  CvmalallT«  Qoarterlj.  hmm 
Y«L    fIT.TrrTT   U 
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1913.    Affirmed.    Opinion  filed  January  25,  191B.    Rehearing  denied 
February  8,  1915. 

\ 

Ullman,  Hoag  &  Davidson,  for  plaintiff  in  error. 
Hbnby  D.  Coghlan,  for  defendants  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  conrt. 

From  1902  to  January,  1910,  Adolf,  Otto  and  Minnie 
Kuecken  were  copartners  under  the  firm  name  of  Will- 
iam Kuecken  and  Company,  and  during  that  time 
bought  coal  of  the  plaintiff  corporation.  In  January, 
1910,  the  copartnership  was  dissolved  by  the  written 
agreement  of  the  parties,  and  notice  of  such  dissolu- 
tion was  given  by  publication  in  a  newspaper.  It  was 
agreed  by  the  parties  that  Otto  Kuecken  should  there-, 
after  continue  the  business  under  the  fonher  firm 
name.  Plaintiff  sold  and  delivered  coal  in  January 
and  February,  1912,  to  the  person  or  persons  doing 
business  as  William  Kuecken  and  Company  to  the 
amount  of  $319.10.  Otto  Kuecken  was  afterwards  ad- 
judged a  bankrupt,  and  plaintiff  sought  in  this  action 
to  recover  the  price  of  the  coal  so  sold  from  Adolf  and 
Minnie  Kuecken.  The  jury  found  a  verdict  for  the  de- 
fendants, and  this  writ  of  error  brings  in  review  a 
judgment  of  nil  capiat  entered  on  the  verdict. 

The  court  instructed  the  jury  that  as  to  the  plaintiff 
with  whom  the  copartnership  had  had  dealings,  actual 
notice,  or  its  equivalent,  of  the  dissolution  or  the  with- 
drawal of  any  member  of  the  firm  must  be  shown  to 
protect  the  retiring  member  from  liability  for  debts 
subsequently  contracted,  and  that  **  proof  of  the  mail- 
ing of  the  notice  of  dissolution  of  the  partnership  and 
of  the  retirement  of  certain  members  thereof,  prop- 
erly addressed  to  persons  having  had  prior  dealings 
with  the  firm  is  prima  facie  evidence  that  the  notices 
have  been  received  by  the  parties  to  whom  they  were 
addressed,  but  such  presumption  may  be  rebutted  by 
proof  that  the  same  notices  were  never  received,'* 
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We  think  the  jury  were  properly  instructed.  Meyer 
V.  Krohn,  114  Dl.  574;  Young  v.  Clapp,  147  HI.  176. 

We  also  think  that  on  the  evidence  in  the  record 
the  question  whether  a  notice  of  the  dissolution  of  the 
copartnership  and  of  the  withdrawal  of  Adolf  and 
Minnie  Kuecken  was  mailed  to  the  plaintiflF  in  Septem- 
ber, 1910,  a  year  and  longer  before  the  purchase  of 
the  coal  in.  question,  was  a  question  of  fact  for  the 
jury,  on  which  the  verdict  must  be  held  conclusive. 

We  think  the  record  is  free  from  reversible  error, 
and  the  judgment  is  affirmed. 

Affirmed. 


Hedwlg  Anna  Sehnlze,  Appellant,  t*  Anna  Matsehke 
et  al.,  Appellees. 

OeH.  No.  19,777. 

WnxB,  8  478* — when  construed  to  charge  legacies  on  certain 
realty.  Language  of  a  will  held  to  disclose  the  intention  of  the 
testatrix  to  charge  pecuniary  legacies  in  fayor  of  her  grandchild 
upon  real  estate  devised  to  children  of  testatrix. 

Appeal  from  the  Superior  Court  of  Cook  ctounty;  the  Hon.  Maboub 
A.  Kavanaoh,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
January  25,  1916. 

Abthtjb  Scheoedbb,  for  appellant, 

August  Mabx,  August  E.  Mabx,  Chables  L.  Babt- 
LBTT  and  Sherman  C.  Spitzbr,  for  appellees. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  Hedwig  Anna  Schulze  from  a 

decree  sustaining  the  demurrers  of  the  defendants  to 

•8m  niliioia  NotM  Dlrert,  Vols.  XI  to  XV,  and  Cnmalatlre  Quarterlj,  Mm 


164  Appellate  Coubts  of  iLLnrois. 

Schalze  y*  Matschke,  191  IlL  App.  163. 

her  bill  of  complaint  as  amended  and  dismissing  the 
bill  for  want  of  equity. 

The  bill  alleged  that  complainant  was  the  only  child 
of  Emma  Schulze,  deceased,  who  was  the  daughter  of 
Anna  Zipp,  who  died  January  31, 1901,  leaving  the  fol- 
lowing will: 

**I,  Anna  Zipp,  of  the  City  of  Chicago^  Cook  County 
and  State  of  Illinois,  being  of  sound  mind  and  memory, 
do  make,  publish  and  declare  this  to  be  my  last  will 
and  testament,  hereby  revoking  all  former  wills. 

**lst.  I  direct  that  my  funeral  expenses  and  just 
debts  be  paid. 

**2d.  I  give,  devise  and  bequeath  to  my  beloved 
husband,  John  P.  Zipp,  all  my  personal  property  and 
household  eflFects  absolutely  and  forever. 

*'3d.  I  give,  devise  and  bequeath  to  my  beloved 
husband,  John  P.  Zipp,  all  my  real  estate  situated  in 
the  Village  of  Glencoe,  Cook  County,  Illinois,  abso- 
lutely and  forever  in  fee  simple. 

**4th.  I  give,  devise  and  bequeath  to  my  beloved 
children,  John  P.  Zipp,  Jr.,  and  Anna  Matschke,  the 
real  estate  known  as  Nos.  233,  235  and  237  Clyboum 
avenue,  Chicago,  Cook  County  and  State  of  Illinois, 
in  fee  simple,  provided,  however,  that  my  beloved  husr 
band,  John  P.  Zipp,  shall  have  the  use,  benefit,  income 
and  enjoyment  thereof  of  said  last  mentioned  real 
estate  for  and  during  his  natural  life.  He  to  pay  all 
taxes,  assessments  and  improvements  on  said  prop- 
erty. 

**5th.  I  request  that  my  children,  John  P.  Zipp,  Jr., 
and  Anna  Matschke,  after  the  death  of  my  husband, 
John  P.  Zipp,  pay  to  my  grandchild,  Hedwig  Anna 
Schulze,  the  sum  of  $1,000  each,  provided  my  grand- 
child, Hedwig  Anna  Schulze,  is  then  living.  In  case 
of  her  death  all  obligations  to  pay  to  her  the  sum 
herein  named  shall  terminate,  and,  further,  that  said 
sum  shall  not  be  paid  to  her  until  she  is  eighteen  years 
of  age.  And  in  case  she  should  die  before  she  arrives 
at  the  age  of  eighteen  years,  said  sum  of  $2,000  to  fall 
back  to  John  P.  Zipp,  Jr.,  and  Anna  Matschke,  my  said 
children,  in  equal  shares.  I  hereby  devise  and  be- 
queath all  the  rest,  remainder  and  residue  of  my  real 
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estate^  personal  and  mixed,  to  my  beloved  husband, 
John  P.  Zipp,  and  I  hereby  nominate  and  appoint  my 
beloved  husband  executor  of  this  will  witiiout  se- 
curity/' 

That  John  P.  Zipp,  Sr.,  died  in  1906,  intestate,  leav- 
ing his  children,  Anna  Matschke,  John  P.  Zipp,  Jr., 
and  complainanl^  his  grandchild,  his  only  heirs  at  law. 

That  John  P..  Zipp,  Jr.,  died  in  1909,  leaving  Eliza- 
beth  P.  Zipp,  his  daughter,  his  only  heir  at  law. 

The  said  Anna  Zipp  at  the  time  of  making  her  will 
and  at  the  time  of  her  death  had  no  personal  property 
and  had  only  the  real  estate  in  the  village  of  Glencoe 
and  the  premises  Nos.  233,  235,  237  Clyboume  avenue, 
mentioned  in  her  will. 

That  the  Clyboum  avenue  property  is  owned  by 
Anna  Matschke  and  Elizabeth  P.  Zipp,  subject  to  cer- 
tain liens,  whidi  it  is  unnecessary  to  state,  and  that 
the  same  is  reasonably  worth  $14,000. 

The  only  question  presented  is  whether  an  intent 
on  the  part  of  the  testator  to  charge  the  legacies  given 
by  the  will  to  complainant  on  the  real  estate  devised  to 
testator  ^s  children,  John  P.  Zipp,  Jr.  and  Anna 
Matschke,  can  be  inferred  under  the  facts  and  circum^ 
stances  stated  in  the  bill  as  amended. 

It  is  further  alleged  in  the  bill  that  complainant  has 
arrived  at  the  age  of  eighteen,  and  that  defendants 
Anna  Matschke  and  Elizabeth  Zipp  have  each  failed 
and  refused  to  pay  her  the  sum  of  $1,000.  The  prayer 
of  the  bill  is  that  Anna  Matschke  and  Elizabeth  Zipp 
may  be  each  decreed  to  pay  complainant  $1,000;  that 
she  may  be  decreed  to  have  a  lien  on  their  said  real 
estate  therefor;  and  that  in  default  of  payment  the 
same  may  be  sold,  etc. 

The  court  sustained  the  demurrers  of  defendants 
to  the  bill  as  amended  and  dismissed  the  same  for  want 
of  equity,  and  from  such  decree  the  complainant  prose- 
cutes tMs  appeaL 
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That  it  was  the  intention  of  Anna  Zipp  to  give  ap- 
pellant $2,000  if  she  arrived  at  the  age  of  eighteen  is 
clearly  expressed. 

'*It  is  an  elementary  mle  in  the  constrtiction  of 
wills,  that  effect  must  be  given  to  that  intention,  if  it 
can  be  done,  consistently  with  the  rules  of  law.  In 
other  words,  this  bequest  must  not  be  allowed  to  abate, 
unless  it  shall  be  found  that,  by  no  fair  interpretation 
of  the  entire  testamentary  devise,  can  it  be  ascertained 
from  what  part  of  his  estate  the  testator  intended  it 
should  be  paid,  therefore,  the  only  question  here  pre- 
sented for  decision  is,  can  it  be  charged  upon  the  real 
estate  devised  to  appellees  by  the  fourth  or  residuary 
clause  T  In  determining  that  question  it  becomes  im- 
portant to  ascertain,  first,  whether  by  the  terms  of 
.  the  preceding  clauses  it  can,  consistently  with  the  in- 
tention of  said  testator,  be  paid  out  of  any  other  part 
of  his  estate.''    Reid  v.  Corrigatv,  143  111.  402. 

That  it  was  not  her  intention  to  charge  the  real 
estate  devised  to  her  husband  is  clear,  and  we  think  it 
is  also  clear  that  she  did  not  intend  that  the  legacies 
should  be  paid  out  of  her  personal  estate,  for  she  be- 
queathed all  her  personal  estate  to  her  husband.  Reid 
V.  Corrigan,  supra,  p.  406. 

One  of  two  things  must  therefore  follow:  Either  the 
legacies  must  abate  and  to  that  extent  the  will  of 
the  testator  be  defeated,  or  they  must  be  paid  out  of  the 
real  estate  devised  to  Anna  Matschke  and  John  P. 
Zipp,  Jr.,  the  father  of  Elizabeth  P.  Zipp.  The  clause 
of  the  will  which  provides  that  in  case  complainant 
shall  die,  **  before  she  arrives  at  the  age  of  eighteen 
years  said  sum  of  $2,000  to  fall  back  to  John  P.  Zipp, 
Jr.  and  Anna  Matschke,  my  said  children,  in  equal 
shares,*'  we  think  tends  to  show  that  the  testator  in- 
tended to  charge  the  legacies  on  the  real  estate  de- 
vised to  Anna  Matschke  and  John  P.  Zipp,  Jr. 

On  a  careful  consideration  of  this  case  we  are  of 
the  opinion  that  the  testator  intended  these  legacies 
to  be  paid  out  of  the  estate  devised  to  Anna  Matschke 
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and  John  P.  Zipp,  Jr.  A  similar  conclusion  was 
reached  by  the  Supreme  Court  in  Reid  v.  Corrigan, 
stApra,  and  we  think  the  language  of  the  will  in  this 
case  more  clearly  discloses  such  intention  than  does 
the  will  in  that  case.  In  that  case  it  was  said  that  the 
conclusion  reached,  **in  no  way  conflicts  with  the  rule 
of  law  announced  in  Heslop  v.  Gatton,  Ex'r,  71  111. 
628.''  The  cases  of  Wentworth  v.  Read,  166  HI.  139, 
and  Haynes  v.  McDonald,  252  HI.  236,  only  rean- 
nounce  the  rule  stated  in  Heslop  v.  Oatton. 

The  decree  of  the  Superior  Court  is  reversed  and 
the  cause  remanded  with  directions  to  overrule  the 
demurrer  to  the  bill  as  amended. 

Reversed  and  remanded  with  directions. 


Pasqnale  Schlayone  and  Mlehael  F.  Schlayone,  trading 
as  P.  Schlayone  &  Son,  Appellees,  y.  Donate  Zlnga- 
relll and  Amalia  Zlngarelll,  Appellants. 

Oen.  No.  19,901.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Fbedebiok 
L.  Fakx,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Affirmed.    Opinion  filed  January  26,  1916. 

Statement  of  the  Case. 

Aetion  by  Pasquale  Schiavone  and  Michael  F.  Schia- 
vone,  trading  as  P.  Schiavone  &  Son,  against  Donato 
Zingarelli  and  Amalia  Zingarelli  upon  certain  notes 
given  by  defendants  to  one  Bottigliero  for  work  done 
on  a  certain  building,  the  notes  having  been  assigned 
to  plaintiffs.  The  case  was  tried  by  the  court  without 
a  jury.  To  reverse  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal. 

MoBOAK^  MoFABiiAND  ft  Gk>ODHAif^  for  appellants. 


168  IApfbliatb  Courts  ov  iLLnrois. 

Johnson  Y.  Feilchenfeidt  191  IlL  App.  168. 

Fbedebick  a.  Bbown  and  William  B.  T.  Ewsn^  Jsu, 
for  appellees;  Baymokd  S.  Fbutct  and  Habbt  A.  Mo- 
CxTjjJSY,  of  eounseL 

Mb.  Justiob  Bakbb  delivered  the  opinion  of  the  conrt 
Abstraet  of  the  Beeislon. 


1.  Afpbal  and  biob,  I  4S0^ — when  erroneous  admUtUm  of  evU 
dence  not  preterved  for  review.  The  erroneous  admission  in  evi- 
dence of  a  ledger  leaf  is  not  preserved  for  review,  where  it  was 
offered,  admitted  In  evidence  and  made  a  part  of  the  record  with- 
out objection,  and  afterwards  counsel  stated:  "I  thinh  these  three 
ledger  leaves  are  objected  to,"  which  was  not  an  objection,  and  no 
ruling  of  the  court  was  asked  or  made. 

2.  Bills  and  notss,  S  326* — when  defense  of  failure  of  consid- 
eration not  available.  Where  the  consideration  for  promissory 
notes  was  the  promise  of  the  payee  to  do  certain  work,  the  fact 
that  the  payee  fails  to  keep  his  promise  makes  him  liable  for  dam- 
ages but  does  not  constitute  a  failure  of  consideration  which  may 
be  urged  as  a  defense  in  a  suit  on  the  notes. 

3.  Bills  and  notes,  §  451* — sufficiency  of  evidence.  In  a  suit 
to  recover  on  promissory  notes,  held  that  there  was  not  a  clear 
preponderance  of  the  evidence  that  there  was  an  accounting  or 
accord  which  would  prevent  a  recovery. 


E*  H.  Johnson,  Trnstee,  Defendant  in  Error,  t*  Arthur 
Feilehenfeld,  Plaintiff  in  Error. 

Gen.  No.  80,106.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt^ 
NET,  Judge,  presiding.  Heard  in  this  court  at  the  March  term« 
1914.    Affirmed.    Opinion  filed  January  25,  1915. 

Statement  of  the  Case. 

Action  of  forcible  detainer  in  the  Municipal  Court 
of  Chicago  by  E.  H.  Johnson,  trustee  of  estate  of  T,  F. 

•Bee  nilaoia  N«Cm  DIsMt,  Tola.  XI  «•  XV,  and  Cunalattr*  <liiM««<y.  mm* 
tople  and  Metton  aamber. 
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McKinley,  bankrupt,  against  Arthur  Feilchenfeld. 
To  reverse  a  judgment  entered  on  a  directed  verdict 
in  favor  of  plaintiff,  defendant  prosecutes  a  writ  of 
error. 

The  facts  of  the  case  were  as  follows :  Hannah  and 
Hogg  rented  from  the  owner  in  1905  the  entire  floor 
of  a  building  and  about  1906  leased  to  the  defendant 
a  portion  thereof  15x58  feet,  which  he  has  since  occu- 
pied. In  1909  Hannah  and  Hogg  leased  to  Flanigan 
a  portion  of  said  floor  adjoining  the  premises  occupied 
by  defendant  on  the  south  and  east  for  a  term  of  five 
years  from  May  1,  1910.  Flanigan,  with  the  consent 
of  the  lessors,  assigned  his  lease  to  Bloom  January  19, 
1910.  Bloom  leased  to  defendant  March  5,  1910,  a 
space  about  15x25  feet  adjoining  on  the  east  the  prem- 
ises leased  to  and  occupied  by  defendant.  September 
12,  1910,  Bloom,  with  the  consent  of  the  lessors,  assigned 
the  Flanigan  lease  to  Lane.  The  lease  of  the  space  15x 
25  feet  made  by  Bloom  to  defendant  appears  to  have 
been  cancelled  by  consent  of  defendant  and  Lane,  and 
Lane,  August  4, 1911,  leased  to  defendant  a  portion  of 
the  space  leased  by  Bloom  to  defendant,  approximately 
fifteen  feet  square,  adjacent  to  the  premises  leased  to 
defendant  by  Hannah  and  Hogg.  April  27, 1912,  Lane, 
with  the  consent  of  the  lessors,  assigned  the  Flanigan 
lease  to  Duggan.  Duggan  and  McCarty  occupied  for 
a  saloon  the  premises  originally  leased  to  Flanigan, 
with  the  exception  of  the  16x15  feet  leased  by  Lane 
to  defendant  until  in  March,  1913,  they  lost  their 
license.  They  paid  the  March  rent  and  Hannah  and 
Hogg  sued  Flanigan  for  the  April,  1913,  rent  and  re- 
covered. April  16,  1913,  Hannah  and  Hogg  leased  to 
plaintiff  McEanley  for  a  term  of  two  years  from  May 
1,  1913,  the  premises  originally  leased  by  said  lessors 
to  Flanigan. 

This  action  was  brought  by  McKinley  to  recover 
from  Feilchenfeld  possession  of  the  space  fifteen  feet 
square  adjoining  on  the  east  the  premises  15x58  feet 
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originally  leased  by  Hannah  and  Hogg  to  defendant. 
It  appeared  that  the  court  directed  a  verdict  for  the 
plaintiff  on  the  theory  that  the  lease  to  Flanigan  had 
'  been  forfeited  and  that  therefore  the  lease  from  Lane 
to  defendant  for  the  premises  in  controversy  had  be- 
come void  and  of  no  effect.  The  lease  to  Flanigan 
provides  that: 

**It  is  expressly  agreed  between  the  parties  that, 
if  default  be  made  in  the  payment  of  the  rent  above 
reserved  or  any  part  thereof,  or  in  any  of  the  cove* 
nants  and  agreements  herein  contained,  to  be  kept  by 
the  second  party,  it  shall  be  lawful  for  the  first  party, 
or  the  legal  representatives  of  said  party,  at  any  time 
thereafter,  at  the  election  of  said  first  party,  or  the 
legal  representatives  thereof,  without  notice,  to  de- 
clare said  term  ended,  and  to  re-enter  said  demised 
premises,  or  any  part  thereof,  either  with  or  without 
process  of  law,  and  the  said  second  party,  or  any  per- 
son or  persons  occupying  the  same,  to  expel,  removel 
and  put  out,  using  such  force  as  may  be  necessary  so 
to  do,  and  the  said  premises  again  to  repossess  and 
enjoy,  as  before  this  demise,  without  prejudice  to  any 
remedies  which  might  otherwise  be  used  for  arrears 
of  rent  or  preceding  breach  of  covenants.  •  •  <^ 
And  in  order  to  enforce  a  forfeiture  for  non-payment 
of  rent,  it  shall  not  be  necessary  to  make  a  demand  on 
the  same  day  the  rent  shall  become  due,  but  a  failure 
to  pay  at  the  place  aforesaid,  or  a  demand  and  a  re- 
fusal to  pay  on  the  same  day,  or  at  any  time  on  any- 
subsequent  day,  shall  be  suflScient,  and  shall  be  deemed 
a  forfeiture  for  non-payment  of  rent;  and  after  such 
default  in  forfeiture  shall  be  made,  the  second  party 
and  all  persons  in  possession  under  him  shall  be 
deemed  guilty  of  a  forcible  detainer  of  said  premises 
under  the  statute/' 

SoBOROPF  ft  Newman,  for  plaintiff  in  error  j  Saicuil 
W.  Newman,  of  counsel. 
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No  appearance  for  defendant  in  error. 
Mb.  Jubtice  Bakbb  delivered  the  opinion  of  the  conrt. 
Abstract  of  the  Deelsion. 

1,  LiAin)LOBD  AkD  TiKANT,  §  416* — When  provision  of  forfeiture 
for  nonpayment  of  rent  Mnding  on  sublessee.  Provlgions  in  a 
lease  held  to  exact  a  forfeiture  of  the  lease  for  nonpayment  of  the 
rent  by  the  lessee  when  due»  and  to  be  binding  on  a  sublessee  so 
that  an  action  of  forcible  detainer  would  He  against  the  latter  on 
simple  proof  of  the  lessee's  nonpayment  of  the  rent 
•  2.  Landlobd  Azn>  tkkant,  §  466^ — effect  of  payment  of  rent  after 
forfeiture  of  lease.  The  payment  after  forfeiture  of  lease  of  rent 
accruing  before  forfeiture  does  not  %ffect  the  forfeiture  In  the  ab- 
sence of  any  facts  connected  with  the  payment  tending  to  show  a 
waiver  of  sach  forfeiture. 


Wilhelmlne  H  err  man,  Defendant  in  Error,  t.  Anton 
Ernst  and  Margaretha  Ernst,  Plaintiffs  in  Error* 

Gen.  No.  18,588.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Judson  F. 
GoiNO,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1912.  Affirmed  upon  remittitur;  otherwise  reversed  and  remanded. 
Opinion  filed  January  26»  1916. 

Statement  of  the  Case. 

Action  by  Wilhelmine  Herrmann  against  Anton  and 
Margaretha  Ernst  to  recover  for  personal  injuries  re- 
ceived by  pMntiff  from  being  bitten  by  a  dog  belong- 
ing to  defendants.  To  reverse  a  judgment  entered 
on  a  verdict  for  two  hundred  dollars,  defendants  prose- 
cute a  writ  of  error. 

Q.J.  Ghott,  f  or  plaintiffs  in  error. 

^ ■  ' 

•See  nilDole  Notes  Digest,  Vols.  XI  to  XV,  and  CnmolatlTe  Qnarterlj,  mmm 
tople  and  section  number. 


172  APFBUiATS  COUBTS  OF  ILLINOIS. 

Steinke  v.  Eisner,  191  111.  App.  172. 
No  appearance  for  defendant  in  error. 

Mb.  Justigb  McSxtbelt  delivered  the  opinion  of  the 
conrt* 

Abstract  of  the  Beeision. 

1.  Ahihalb,  fi  46^ — when  recovery  for  dog  hite  excetHve,  A 
verdict  for  two  hundred  dollars  for  injuries  sustained  by  a  dog 
bite,  held  excessiye  to  the  extent  of  one  hundred  dollars,  where  It 
appeared  plaintiff  received  a  small  bite  on  the  leg  which  healed 
without  delay. 

2.  Animals,  S  43* — sufficiency  of  evidence.  In  an  action  to 
recover  for  an  injury  resulting  to  plaintiff  from  a  bite  by  defendants' 
dog,  where  plaintiff  claimed  she  was  bitten  by  the  dog  which  was 
chained  near  the  entrance  of  defendants'  building  when  she  went 
upon  the  premises  to  inquire  concerning  rooms  for  rent,  and  de- 
fendant asserted  nonliability  on  the  ground  that  plaintiff  was  a 
trespasser  and  also  guilty  of  contributory  negligence,  held  that 
a  finding  for  plaintiff  was  sustained  by  the  evidence^ 


Henry  L.  Steinke,  Plaintiff  in  Error,  t*  Julius  Eisner, 
Defendant  in  Error. 

Gen.  No.  19,001.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R 
Cavsblt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    AArmed.    Opinion  filed  January  25,  191fi« 

Statement  of  the  Case* 

Action  by  Henry  L.  Steinke  against  Julius  Eisner  to 
recover  for  money  loaned  and  merchandise  sold  and 
delivered.  Upon  a  trial  without  a  jury,  the  testimony 
of  plaintiff  in  support  of  his  claim  was  contradicted 
categorically  as  to  each  item  by  the  testimony  of  de- 

•8m  niinols  Notofl  msMt,  Yoli.  ZI  U  XY,  and  CvmaUrtH*  Qurtoriy*  wtmm 
topio  and  Metton  aiimbw. 
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fendant.  To  reverse  a  judgment  entered  on  a  finding 
in  favor  of  defendant,  plaintiff  prosecutes  a  writ  of 
error. 

Fbank  Fostbb,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
conrt. 

Abstraet  of  the  Decision. 

1.  Tbial,  S  2S6a* — necessity  of  argument.  It  Is  not  error  for 
the  court  trying  a  case  without  a  Jury  to  render  a  decision  without 
requiring  argument  of  counsel. 

2.  Afpeal  and  ebbob,  §  989* — tohen  disMoivance  of  motion  for 
nonsuit  not  presented  for  review.  Refusal  of  court  to  allow  a  motion 
to  be  made  for  a  nonsuit  is  not  presented  for  review  where  it  does 
not  appear  from  the  record  any  attempt  to  make  such  a  motion  was 
made. 


Blehard  H.  ISaltonstall  et  aL,  Plaintiffs  In  Error,  y. 
George  H.  Mead  and  The  George  H.  Mead  Agency, 
Inc.,  Defendants  in  Error. 

Gen.  No.  19,718.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  C. 
Gbaham,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  judgment  here  with  finding  of  fact 
Opinion  filed  January  26,  1915. 

Statement  of  the  Case. 

Action  of  distress  for  rent,  brought  in  the  Municipal 
Court  of  Chicago  by  Eichard  M.  Saltonstall  and  others 

^8ee  nilnoli  NotM  Digest,  Toil.  XI  t«  XT,  and  OumiilAllTe  Quarterlj,  mom 
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against  George  H.  Mead  and  The  George  H.  Mead 
Agency,  Inc.  The  defense  was  that  the  property  levied 
upon  was  the  sole  property  of  The  George  H.  Mead 
Agency,  a  corporation,  and  that  no  relation  of  land- 
lord and  tenant  existed  between  this  Company  and  the 
plaintiffs.  Upon  trial  without  a  jury  the  court  found 
against  the  plaintiffs  on  the  issue  as  to  the  right  to 
levy  the  distress  warrant  and  dismissed  the  suit  as 
to  The  George  H.  Mead  Agency.  On  the  same  date 
on  which  the  distress  warrant  was  levied  the  Mead 
Agency  commenced  replevin  proceedings,  in  which 
the  goods  levied  upon  in  the  distress  proceedings  were 
delivered  to  it.  By  a  stipulation  both  the  distress  pro- 
ceedings and  the  replevin  suit  were  heard  by  the  judge 
of  the  Municipal  Court  to  whom  the  distress  proceed- 
ing had  been  assigned,  the  evidence  being  the  same  in 
both  cases.  The  court  found  in  the  replevin  suit  that 
the  right  of  possession  in  the  property  was  in  The 
George  H.  Mead  Agency,  the  plaintiff. 

This  writ  of  error  is  prosecuted  by  plaintiff  to  re- 
verse the  judgment  of  the  court  in  the  action  for  dis- 
tress for  rent.  A  writ  of  error  was  also  prosecuted  to 
reverse  the  judgment  in  the  replevin  suit.  See  The 
George  H.  Mead  Agency  v.  Saltonstall,  p.  176,  post. 

The  facts  of  the  case  were  substantially  as  follows : 
In  January,  1911,  the  premises  occupied  by  defendant 
were  leased  to  George  H.  Mead  by  a  written  instru- 
ment for  a  term  beginning  May  1,  1911,  and  ending 
April  30, 1914.  At  the  time  of  making  this  instrument 
George  H.  Mead  occupied  an  office  on  the  seventh  floor 
of  the  same  building  (the  Marquette  Building),  where 
he  was  engaged  in  the  advertising  bufiiness  under  the 
name  of  The  George  H.  Mead  Agency.  In  February, 
1911,  he  caused  his  business  to  be  incorporated  under 
the  same  name,  to  wit,  The  George  H.  Mead  Agency. 
In  this  corporation  George  H.  Mead  subscribed  for  all 
of  the  capital  stock  except  two  shares,  which  were 
subscribed  for  by  other  persons  but  not  paid  for.    By 
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a  resolution  George  H.  Mead  turned  over  to  The 
George  H.  Mead  Agency  in  payment  of  his  subscrip- 
tion to  its  capital  stock  a  certain  amount  of  cash  and 
the  **  assets  and  good  will  of  the  business  heretofore 
conducted  by  me  under  the  name  of  The  George  H. 
Mead  Agency."  Among  these  assets  was  the  office 
furniture  which  was  subsequently  levied  upon  by  the 
plaintiffs  in  this  proceeding.  The  resolution  further 
provided  that  the  corporation  was  to  assume  all  bills 
payable,  consisting  of  the  current  bills.  On  or  about 
May  1, 1911,  Mead  and  the  corporation  took  possession . 
of  the  demised  premises  and  the  business  was  con- 
ducted as  before,  but  under  the  name  of  **The  George 
H.  Mead  Agency,  Inc.,"  of  which  George  H.  Mead  was 
the  president  and  general  manager.  No  other  officers 
of  the  corporation  or  employees  occupied  or  used  any 
portion  of  the  demised  space.  The  monthly  rental 
under  the  lease  was  thereafter  paid  regularly  and  con- 
tinuously for  some  time  by  The  George  H.  Mead 
Agency  through  its  checks. 

Allen  G.  MnJiS,  for  plaintiffs  in  error. 

No  appearance  for  defendants  in  error; 

Mb.  Justice  MoSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Landlord  and  tewant,  S  366* — lohen  property  of  corporation  or- 
ganized  hy  leasee  subject  to  distreaa  for  rent.  Where  a  person 
leased  premises  for  his  business  in  his  individual  name,  and  there- 
after incorporated  his  business,  subscribed  for  nearly  all  the  capital 
stock,  and  conducted  the  business  on  the  premises  as  president  and 
general  manager  and  paid  the  rent  through  the  checks  of  the  cor- 
poration, held  that  the  conduct  of  the  parties  constituted  an  accept- 
ance by  the  corporation  of  the  lease  and  that  it  became  bound  by 
provisions  thereof  so  that  its  office  furniture  might  be  seized 
under  a  distress  warrant  for  rent 

•S«e  Illinois  Note*  BUett,  Vols.  XI  to  XY,  and  CmnnlAtiTo  Qnarterij,  uuam 
topic  and  soetlon  nnmber. 
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The  George  H.  Mead  Ageney,  Defendant  in  Error,  r. 
Richard  H.'Saltonstall  et  al..  Plaintiffs  In  Error. 

Gen.  No.  19,719.    (Not  to  be  reported  In  f  nil.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  C 
Obaham,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Reversed.    Opinion  filed  January  25,  1915. 


Statement  of  the  Case. 

This  case  is  the  replevin  suit  referred  to  in  the  state- 
ment of  facts  in  the  case  of  Saltonstall  v.  George  H. 
Mead  and  The  George  H.  Mead  Agency,  Inc.,  reported 
on  p.  173,  ante,  and  the  decision  in  that  case  held 
controlling. 

AuiEN  G.  MHiLS,  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Jubticb  MoSubelt  delivered  the  opinion  of  the 
court. 
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Amerlf  an  Credit  ft  Trust  Company,  Appellee,  r.  John 
Worthlngton,  trading  as  Amerlean  Bank,  Appellant. 

Oen.  No.  19,940. 

1.  CospoBATioifB,  I  344* — when  question  of  uUra  vire$  oannot  he 
raised.  Where  an  act  of  a  corporation  ia  at  moat  only  an  abuie 
or  exceaaive  use  of  a  general  power  conferred  hj  its  charter,  £n  a 
anlt  by  the  corporation  to  enforce  its  rights  with  reference  thereto, 
the  qnestion  of  ultra  vires  cannot  be  raised  by  the  defendant,  but 
can  be  raised  only  £n  a  direct  proceeding  by  the  State. 

2.  CoBPOBATioNB,  S  S44* — When  right  to  purchase  oertifloates  of 
deposit  cannot  he  questioned  hy  plea  of  ultra  vires.  Where  a  cor- 
poration has  power  under  its  charter  to  buy  and  hold  property  of 
any  kind  except  real  estate  and  corporate  stock,  and  to  borrow 
money,  etc.,  a  purchase  by  it  of  certificates  of  deposit  is  not  wholly 
without  the  scope  of  its  powers,  and  in  a  suit  by  it  to  recover  on 
the  certificate  a  plea  of  ultra  vires  cannot  be  maintained. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Dxnxa 
B.  SxTLUTAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1918.    Affirmed.    Opinion  filed  January  25,  1915. 

Adams,  Cbbws,  Bobb  ft  Wesoott,  for  appellant. 

Fbakk  SoHOBNraLD,  for  appellee;  Gsonca  F.  Obt, 
of  ootmseL 

Mb.  JusnoB  MoSubblt  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  assumpsit  to  recover  on  two  cer- 
tificates of  deposit  dated  July  9,  1912,  payable  to  the 
order  of  J.  F.  Conant,  each  for  the  smn  of  $1,000,  due 
six  months  after  date  with  interest  There  was  a  ver- 
dict and  judgment  for  plaintiff  for  $2,040,  from  which 
judgment  defendant  has  appealed. 

It  seems  to  have  been  proven  that  the  certificates 
were  executed  and  delivered  on  their  dates  by  defend- 
ant to  Conant;  that  subsequently,  before  maturity,  they 

•Sm  nilnoto  NotM  Bltett,  Tola.  ZI  to  XT,  Mid  CmnOmlOf  QMftOTly,  ■■»• 
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were  acquired  by  indorsement  and  delivered  in  the 
ordinary  course  of  business,  for  value,  to  Wolff 
Adolphus,  who  in  the  same  manner,  after  maturity, 
sold  and  transferred  them  for  value  to  plaintiff. 

The  main  questipn  urged  upon  our  consideration  is 
raised  by  the  plea  of  idtra  vires.  It  is  said  that  the 
plaintiff,  a  corporation  formed  under  the  general  in- 
corporation law,  cannot  engage  in  banking  and  the 
business  of  loaning  money  (chapter  32,  sec.  1,  R.  S. 
1911,  J.  &  A.  U  2418),  and  it  is  contended  that  when 
plaintiff  acquired  the  certificates  in  the  manner  it  did, 
it  by  that  act  was  engaged  in  the  prohibited  business 
of  banking  and  loaning  money.  Hence  it  is  argued 
plaintiff  cannot  maintain  this  action. 

We  do  not  think  it  necessary  for  us  to  determine 
whether  this  act  of  acquiring  the  certificates  was  the 
exercise  of  the  function  of  banking  or  was,  in  the  eye 
of  the  law,  loaning  money.  Neither  is  it  necessary  to 
inquire  as  to  the  absolute  legal  integrity  of  this  trans- 
action. It  is  sufficient  for  us  to  consider  its  charac- 
ter under  the  powers  granted  by  charter,  only  so  far  as 
is  necessary  to  determine  whether  defendant  will  be 
permitted  to  question  it  in  this  suit.  The  law  is  that 
if  the  act  in  question  is  unauthorized  under  any  cir- 
cumstances, the  plea  of  %Utra  vires  by  a  defendant  iii 
such  a  qase  as  th^s  may  be  successfully  maintained, 
'but  if  the  act  is  at  most  only  an  abuse  or  excessive  use 
of  a  general  power  conferred  by  charter,  the  question 
of  vltra  vires  cannot  be  raised  by  the  defendant  in  such 
a  case  but  it  can  be  raised  only  in  a  direct  proceeding 
by  the  State  to  oust  the  corporation.  This  has  been  so 
clearly  held  in  the  following  cases  as  to  require  no 
further  statement.  In  re  Humphrey  Advertising  Co., 
101  C.  C.  A.  1, 177  Fed.  187 ;  Rector  v.  Hartford  Deposit 
Co.,  190  111.  380;  Western  Telephone  Mfg.  Co.  v.  Foley, 
150  HI.  App.  343 ;  Chicago  Building  Society  v.  CroweU, 
65  HI.  453;  Mclntire  v.  Preston,  10  HI.  48.  We  find  in 
the  cases  from  our  Supreme  Court  cited  by  defend- 
ant's counsel  nothing  in  confliot  or  inconsistent  with 
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this  view.  Turning  then  to  the  power  conferred  by  its 
charter  upon  this  plaintiff  we  find  that  it  has  power 
to  '*buy,  hold  and  own  books,  pianos,  furniture,  ma- 
chinery and  property,  except  real  estate,  and  corpor- 
ate stock,  of  any  and  every  kind  and  description,  to 
borrow  money,  assign,  mortgage,  pledge  or  othermse 
charge  any  or  all  property  rights  owned  or  held  by 
this  corporation,  to  issue  corporate  obligations,  to  se- 
cure the  payment  of  moneys,  borrow  and  do  a  general 
brokerage  commission,  manufacturing  and  merchan- 
dise business."  With  these  powers,  and  particularly 
with  the  authority  to  buy  and  hold  *' property  •  •  • 
of  any  and  every  kind  and  description,''  it  is  self- 
evident  that  there  is  no  merit  in  the  claim  that  the 
purchase  of  these  certificates  was  wholly  without  the 
scope  of  the  powers  conferred  by  charter,  and  unau- 
thorized under  any  and  all  circumstances.  At  most  it 
might  possibly  be  claimed  to  have  been  an  excessive 
use  of  power,  but  even  this  is  not  wholly  free  from 
doubt.  We  are  of  the  opinion  that  this  case  falls 
within  the  rule  announced  above  and  that  under  the 
decisions  there  cited  this  defendant  cannot  be  permit- 
ted in  this  suit  to  question  the  power  of  plaintiff  to 
acquire  these  certificates  and  to  bring  suit  thereon. 

Under  the  evidence  and  the  law  the  verdict  was 
proper  and  the  judgment  is  afiSrmed. 

Affirmed. 
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Edward  Smithy  Defendant  In  Error^  t.  Chicago  City 
Railway  Company,  Plaintiff  in  Error. 

Oen.  No.  20,05S.    (Not  to  be  reported  in  f  alL) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Johk  J. 
BuLuvAif,  Judge,  presiding.  Heard  in  this  court  at  the  niarcb  term, 
1914.    Affirmed.    Opinion  filed  January  25,  1915. 

Statement  of  the  Case. 

Action  by  Edward  Smith  against  Chicago  City  Rail- 
way Company  to  recover  for  personal  injuries  received 
by  plaintitf  when  a  wagon  he  was  driving  was  struck 
by  one  of  defendant's  cars.  Plaintiff  had  verdict  and 
judgment  for  nine  hundred  dollars.  To  reverse  the 
judgment,  defendant  prosecutes  a  writ  of  error. 

The  place  of  the  accident  was  at  the  intersection  of 
a  north  and  south  street  and  an  east  and  west  street, 
and  a  street  running  northeasterly  and  southwesterly. 
Plaintiff  was  driving  a  loaded  wagon  north  on  the 
first  mentioned  street  and  when  he  reached  the  inter- 
section he  attempted  to  cross  the  street  car  tracks  of 
defendant  for  the  purpose  of  turning  west  on  the  sec- 
ond named  street  on  which  a  car  was  approaching 
from  the  west.  There  was  evidence  tending  to  show 
that  when  plaintiff  started  to  cross  the  tracks  the 
street  car  was  about  two  hundred  or  three  hundred 
feet  away  coming  at  full  speed  and  that  it  did  not 
slacken  until  it  struck  the  wagon.  There  was  also 
testimony  that  no  bell  or  gong  was  sounded  and  that 
the  car  ran  by  the  point  at  the  intersection  where 
passengers  were  waiting  to  board  the  car. 

A.  C.  Wild,  for  plaintiff  in  error;  Leonabd  A.  Busby, 
Wabneb  H.  Bobinbok  and  Wabben  D.  Babtholomew, 
of  counsel. 

John  Steuc,  for  defendant  in  error;  Jambs  D. 
PowEB,  of  counseL 
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Mb.  Jubticb  McSubblt  delivered  the  opinion  of  the 
conrt 

Abstraet  of  the  Deelslon. 

1.  Stbxbt  eailboadb,  J  133* — when  negligence  and  contributory 
.negligence  questione.  for  jury.  In  an  action  against  a  street  rail- 
way company  for  personal  injuries  resulting  from  a  collision  be- 
tween a  wagon  he  was  driving  and  one  of  defendant's  cars  at  a 
street  Intersection,  held  under  the  evidence  that  the  question  whether 
plaintiff  was  guilty  of  contributory  negligence  and  whether  de- 
fendant was  guilty  of  negligence  was  for  the  Jury,  and  that  a  ver- 
dict for  plaintiff  was  sustained  by  the  evidence. 

2.  Damages,  |  115* — when  recovery  for  personal  infuricM  not 
excesMive,  A  verdict  for  nine  hundred  dollars  for  personal  injuries 
held  not  excessive,  when  it  appeared  that  plaintiff  was  thrown  from 
his  wagon  and  was  apparently  unconscious  for  a  time,  that  there 
was  an  injury  to  his  chest  and  knee,  that  he  was  confined  to  his 
bed  for  thirty  days,  that  the  knee  was  badly  swollen  and  that  cer- 
tain functional  disorders  appeared  which  gradually  diminished. 

3.  Dahaoks,  I  188* — aufjUciency  of  evidence  to  prove  disorderM 
reiulting  from  accident.  In  an  action  for  personal  injuries,  it  is 
not  necessary  to  prove  disorders  resulting  from  the  accident  by 
direct  and  specific  evidence  that  the  injury  produced  the  ailments 
or  how  the  injury  produced  them;  it  is  proper  practice  to  prove  the 
condition  of  plaintiff's  health  at  and  prior  to  the  time  of  the  acci- 
dent and  to  follow  that  up  by  proof  showing  the  physicial  condition 
after  the  injury,  and  leave  it  to  the  Jury  to  determine  the  cause  of 
the  subsequent  physicial  condition  as  a  question  of  fact 

4.  WrrNESSES,  §  220* — limits  of  cross-examination.  In  an  action 
for  personal  injuries,  a  question  put  to  a  physician  with  reference 
to  the  existence  of  ailments  which  he  could  not  see,  held  to  be 
within  the  reasonable  limits  allowed  by  cross-examination. 

•Sm  minoto  M«tM  DlgM«,  Tolfl.  ZI  to  XY,  Mid  Ooiiilaiv* 
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Lonls  Bees^  Plaintiff  In  Error^  t.  Carl  S.  Johnson, 
Defendant  In  Error. 

Gen.  No.  20,167. 

1.  Byidenge,  I  352* — admUaihility  of  parol  evidence  to  explain 
patent  ambiguities.  Though  a  latent  ambiguity  in  a  written  con- 
tract may  be  explained  by  parol  evidence,  a  patent  ambiguity  cannot 
be  80  explained. 

2.  Vendor  and  pubchaseb,  S  27* — when  contract  nonenforceabJe 
for  patent  ambiguity  as  to  price.  Where  one  provision  of  a  contract 
for  the  sale  of  real  estate  showed  the  price  to  be  $10,000  and  another 
provision  showed  the  price  to  be  $5,000,  held  that  the  contract  was 
patently  ambiguous  and  therefore  could  not  be  the  basis  of  an 
action  for  damages  for  an  alleged  breach  thereof. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.  Affirmed.  Opinion  filed  January  25,  1916.  Rehearing  denied 
February  8,  1915. 

Moses,  Eosbnthal  &  Kennedy,  for  plaintiff  in  error ; 
Julius  Moses  and  Abthue  E.  Manheimeb,  of  counsel. 

John  C.  Teainob,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  is  a  snit  for  damages  for  the  alleged  breach  of 
a  written  contract  concerning  the  sale  of  real  estate. 
This  contract  is  as  follows : 

'*  Chicago,  Aug.  5th,  1910. 

Eeceived  of  L.  Eees  Five  Hundred  and  ijo/lOO 
($500.00)  dollars  as  deposit  on  sale  of  building  known 
as  10901  Mich.  Ave.  located  at  comer  of  Mich.  Ave.  & 
109th  St.  to  be  sold  for  ($10,000.00)  Ten  Thousand  dol- 
lars  clear  of  all  expense,  the  building  to  be  turned  over 
clear  of  all  claims  except  ($5,000)  Five  Thousand  dol- 
lars first  mortgage.    Fifteen  Hundred  ($1500.00)  dol- 

•8«ii  nilnoto  NotM  Dlgett,  Vols.  XI  to  XY,  and  CnmntaillTv  l^iuurteriar, 
topto  Mid  Mctton  number. 
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lars  to  be  paid  on  the  first  day  of  September,  1910  and 
the  balance,  Three  Thousand  (3000.00)  dollars  to  be 
paid  the  2nd  day  of  January^  1911. 

C.  S.  JOHNSOK. 

L.  Bebs 

Witness,  Cabl  G.  Johnson." 

Plaintiff,  Bees,  alleged  the  subsequent  failure  and  re- 
fusal of  the  defendant  to  perform  his  promises  under 
the  contract,  and  claimed  as  damages  the  difference 
between  the  market  price  and  what  plaintiff  says  is  the 
contract  price.  Upon  trial  the  jury  returned  a  verdict 
finding  the  issues  against  the  plaintiff,  upon  which 
judgment  was  entered. 

The  plaintiff  upon  the  trial  claimed  that  the  con- 
tract was  ambiguous  as  to  the  property  to  be  sold,  and 
testimony  was  heard  to  the  effect  that  it  was  the  in- 
tention of  the  parties  to  contract  for  the  sale  not  only 
of  the  ** building"  but  also  the  lot  upon  which  it  stood, 
including  another  building  located  on  the  lot.  The 
defendant,  in  his  turn,  claimed  that  the  contract  was 
ambiguous  as  to  the  interest  to  be  sold  and,  over  the 
objections  of  plaintiff,  introduced  testimony  to  the  ef- 
fect that  he  was  the  owner  of  only  a  one  half  interest 
in  the  property,  the  other  half  being  owned  by  his  wife, 
that  this  was  known  to  the  plaintiff,  and  that  it  was  the 
intention  of  the  parties  by  this  instrument  to  contract 
with  reference  only  to  defendant's  half  interest  in  the 
property. 

The  presence  of  these  ambiguities  may  be  conceded 
by  us,  and  there  are  persuasive  reasons  for  consider- 
ing them  to  be  latent  ambiguities  which  parol  testimony 
is  admissible  to  explain,  but  we  are  of  the  opinion 
that  there  is  also  present  in  this  contract  a  patent  am- 
biguity as  to  the  purchase  price.  The  first  provision  as 
to  price  is,  *'to  be  sold  for  ($10,000.00)  Ten  Thousand 
dollars  clear  of  all  expense,  *  *  •  to  be  turned  over 
clear  of  all  claims  except  ($5,000)  Five  Thousand  dol- 
lars first  mortgage."  Standing  alone  this  means  that 
the  seller  is  to  receive  $10,000,  the  buyer  to  take  the 
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property  subject  to  a  $5,000  mortgage;  as  it  would  be 
ordinarily  understood  and  expressed,  the  seller  is  to  re- 
ceive $10,000  for  his  equity.  Provisions  like  this  have 
been  in  such  constant  use  in  a  very  large  number  of 
transactions  in  this  county  that  there  is  no  room  for 
reasonable  difference  of  opinion  as  to  their  meaning. 
.  The  next  provision  is  as  follows:  ** Fifteen  Hundred 
($1500,00)  dollars  to  be  paid  on  the  first  day  of  Septem- 
ber, 1910  and  the  balance,  Three  Thousand  (3000.00) 
dollars  to  be  paid  the  2nd  day  of  January,  1911/^ 
Bearing  in  mind  the  cash  payment  of  $500,  this  provi- 
sion can  mean  only  one  thing,  namely,  a  sale  of  the 
equity  for  $5,000,  and  hence  there  is  a  direct  conflict 
with  the  prior  provision;  that  the  buyer  is  to  take  the 
property  subject  to  the  $5,000  mortgage  is  certain,  but 
whether  the  seller  is  to  receive  for  his  equity  $10,000, 
as  agreed  upon  in  the  first  provision,  or  $5,000,  as 
agreed  upon  in  the  second  provision,  is  patently  un- 
certain. 

In  Parsons  on  Contracts,  sees.  558-559,  the  author 
quotes  from  Lord  Bacon  thus:  *' There  be  two  sorts  of 
ambiguities  of  words ;  the  one  is  amhiguitas  patens,  and 
the  other  latens.  Patens  is  that  which  appears  to  be 
ambiguous  upon  the  deed  or  instrument ;  latens  is  that 
which  seemeth  certain,  and  without  ambiguity,  for  any 
thing  that  appeareth  upon  the  deed  or  instrument;  but 
there  is  some  collateral  matter  out  of  the  deed  that 
breedeth  the  ambiguity.''  And  the  comment  of  the 
author  is  that  ^^the  rules  of  Lord  Bacon  rest  entirely 
upon  the  principle  that  the  law  will  not  make,  nor  per- 
mit to  be  made,  for  parties,  a  contract  other  than  that 
which  they  have  made  for  themselves."  It  is  a  legal 
maxim  that  **a  patent  ambiguity  cannot  be  cleared 
up  by  extrinsic  evidence."  2  Cyc.  278.  In  Panton  v. 
Tefft,  22  111.  367,  the  court  held  that  parol  evidence  is 
inadmissible  to  explain  a  patent  ambiguity,  saying: 
**  While  a  latent  ambiguity  may  be  so  explained,  it  is 
because  it  is  made  to  appear  by  evidence  outside  of  the 


ChIOAGO— I^B8!t  DlBTBIOI^-jAKirABY,  1915.  185 

Rees  T.  Johnson,  191  IlL  App.  182. 

instnimenty  yet  a  patent  ambiguity  is  not  susceptible 
of  any  other  explanation  than  that  furnished  by  the 
instrument  itself/* 

It  is  obvious  that  any  parol  testimony  tending  to 
show  that  it  was  intended  that  the  equity  in  the  prop- 
erty in  question  should  be  bought  and  sold  for  $5,000 
would  tend  to  vary  and  contradict  that  provision  of  the 
contract  which,  as  we  have  seen,  provides  that  it  should 
be  bought  and  sold  for  $10,000;  and  equally  is  it  true 
that  testimony  tending  to  establish  the  price  named  in 
the  first  provision  would  tend  to  contradict  and  vary 
the  price  named  in  the  second  provision  of  the  contract 
It  follows,  therefore,  that  a  contract  for  the  sale  of 
J)roperty,  patently  ambiguous  as  to  the  price,  cannot  be 
the  basis  of  an  action  for  damages  for  its  alleged 
breach.  **No  contract  will  be  enforced,  as  a  contract, 
If  it  have  no  plain  and  natural  or  legal  meaning,  by 
itself;  •  •  •  the  supposed  contract  being  set  aside 
for  such  reasons  as  these,  the  parties  will  be  remitted 
to  their  original  rights  and  obligations.'*  2  Parsons 
on  Contracts,  sec.  566. 

In  the  case  before  us,  plaintiff  cannot  recover  dam- 
ages on  the  contract  While  we  are  not  prepared  to 
approve  all  the  rulings  on  the  evidence  upon  the  trial, 
or  the  instructions  to  the  jury,  yet,  as  under  our  con- 
struction of  the  contract  and  the  law  applicable  thereto 
there  can  be  no  recovery  in  this  case,  we  shall  not  dis- 
turb the  judgment,  which  was  favorable  to  the  defend- 
ant. We  do  not  wish  to  be  understood  as  indicating 
any  opinion  as  to  the  right  of  plaintiff  to  recover  the 
$500  earnest  money  paid  by  him,  in  a  proper  suit.  For 
the  reasons  above  indicated  the  judgment  is  affirmed. 

Affirmed^ 
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Qoyt  T.  National  Council,  K.  ft  L.  of  Security,  191  til.  App.  186. 


Andrew  Ooyt,  Plaintiff  in  Error,  r.  National  Connelly 
Knights  and  Ladles  of  Seenrlty,  Defendant  In  Error. 

Gen.  No.  20,881.  (Not  to  be  reported  In  full.) 

Brror  to  tlie  Municipal  Ck>urt  of  Chicago;  the  Hon.  Hobea  W. 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    AfDrmed.    Opinion  filed  January  25.  1915. 

Statement  of  the  Case. 

Action  by  Andrew  Goyt  against  the  National  Conn- 
cil,  Knights  and  Ladies  of  Security,  a  corporation,  on 
a  benefit  certificate  issued  by  the  defendant  on  the  life 
of  plaintiff's  wife.  The  original  certificate  was  issued 
December  19,  1900,  and  was  at  that  time  payable  $700 
to  the  husband  and  $300  to  Elizabeth  Spring,  the 
mother  of  Mrs,  Gk)yt.  On  August  27, 1908,  the  original 
certificate  was  returned  to  the  defendant  with  a  re- 
quest from  Mrs.  Goyt  to  have  the  benefits  ail  made 
payable  to  the  plaintiff,  thus  leaving  out  the  mother. 
Mrs.  Goyt  had  been  declared  insane  by  the  C!onnty 
Court  on  April  21, 1908,  and  this  finding  was  in  force 
when  the  certificate  was  changed.  At  the  death  of 
Mrs.  Goyt  the  plaintiff  claimed  the  entire  proceeds  of 
the  certificate.  Elizabeth  Spring  claimed  the  amount 
provided  in  the  first  certificate,  on  the  ground  that  the 
insured  was  insane  when  the  beneficiary  was  changed. 
The  face  value  of  the  certificate  at  the  time  of  the  death 
of  Mrs.  Goyt  was  $960.  Plaintiff  would  not  accept  as 
full  settlement  $672,  being  his  proportion  of  the  orig- 
inal certificate,  and  brought  this  suit  for  the  whole 
amount. 

The  case  had  been  tried  twice.  Upon  the  first  trial 
the  trial  court  directed  a  verdict  for  plaintiff,  but  this 
was  held  to  be  reversible  error  by  the  Branch  Appel- 
late Court,  in  178  111.  App.  377.  Upon  the  first  trial 
it  was  claimed  by  plaintiff  that  the  issuance  of  the 
second  certificate,  changing  the  beneficiary,  was  a  new 
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contract,  and  also  that  the  defendant  could  not  set  np 
as  a  defense  that  Mrs.  Goyt  was  insane.  The  Appellate 
Court  held  against  plaintiff  on  both  these  propositions. 
The  court  also  held  that  the  evidence  introduced 
by  the  defendant  made  at  least  a  prima  facie 
case  that  Mrs.  Goyt  was  not  sane  at  the  time  the 
change  was  made  and  that  the  burden  of  proof  was 
thus  shifted  to  the  plaintiff  to  show  that  the  change 
was  made  during  a  lucid  interval.  The  law  of  the 
case  being  thus  settled  adversely  to  the  contentions  of 
plaintiff,  the  issue  tried  before  the  jury  on  the  second 
trial  was  as  to  the  sanity  of  Mrs.  Goyt  on  August  27, 
1908,  at  the  time  she  directed  defendant  to  issue  the 
new  certificate.  The  jury  was  of  the  opinion  from 
consideration  of  the  evidence  before  it  that  she  was 
without  sufficient  mental  understanding  to  transact 
business  at  this  time,  and  a  verdict  adverse  to  plaintiff 
was  returned  upon  which  judgment  was  entered.  To 
reverse  the  judgment,  plaintiff  prosecutes  error. 

Chablbs  B.  Napieb  and  Charles  S.  MoIlvainb,  for 
plaintiff  in  error. 

A.  W.  Pulton,  for  defendant  in  error. 

Ma.  Justice  MoSubbly  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelsloii. 

Insank  psbsoitb,  f  5* — when  finding  as  to  sanity  of  memher  of 
l^eneflt  society  sustained  by  evidence.  In  an  action  on  a  benefit 
oettiAcate  istued  by  a  benefit  society  on  the  life  of  plalntifl*B  wife, 
where  the  issae  was  whether  plaintiffs  wife  was  sane  or  insane 
when  she  requested  a  change  of  beneficiaries,  a  finding  of  the  jury 
that  she  was  insane,  held  sustained  by  the  evidence. 

^  *8m  nilnol*  NotM  miMt*  Vols.  ZI  t«  XT.  Mid  Oaaalftttv*  <|mKcrtar,  i^ 
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Segal  T.  Goldberg,  191  IlL  App.  188. 


Solomon  Segal,  Defendant  In  Error,  t.  Joseph  Gold- 
berg, Plaintiff  in  Error. 

Gen.  No.  18,497.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  January  26,  1916, 

Statement  of  the  Case. 

Action  by  Solomon  Segal  against  Joseph  Goldberg 
for  the  return  of  $350  alleged  to  have  been  deposited 
with  defendant  under  the  terms  of  a  lease  by  which 
said  sum  was  to  be  held  by  defendant,  as  lessor,  until 
the  termination  of  said  lease  as  security  for  the  pur- 
pose of  indemnifying  the  lessor  for  the  removal  of  the 
front  of  the  building,  and  was  to  be  returned  with  three 
per  cent,  interest  per  annum  unless  the  lessee  failed 
to  restore  the  said  front  **at  the  expiration  of  the 
lease,"  in  which  event  it  was  to  be  retained  as  fixed 
and  liquidated  damages.  The  lease  also  provided  for 
a  penalty  of  $10  each  day  the  tenant  held  over.  The 
case  was  tried  before  the  court  without  a  jury  and 
there  was  a  finding  and  judgment  in  favor  of  plaintiff 
for  $235.  To  reverse  the  judgment,  defendant  prose- 
cutes a  writ  of  error. 

The  testimony  tended  to  show  that  at  the  expiration 
of  the  lease,  the  lessee  offered  to  make  the  restoration 
but  was  deterred  from  so  doing  by  the  lessor,  that  the 
cost  of  restoration  would  have  been  $150,  and  that  the 
lessee  surrendered  the  keys  five  days  after  the  lease 
expired.  The  court  evidently  arrived  at  its  finding  by 
deducting  from  the  amount  of  the  deposit  and  three 
per  cent,  interest  thereon  to  the  date  of  the  expiration 
of  the  lease  the  estimated  cost  of  restoring  the  bundl- 
ing and  $50  for  holding  over,  thus  leaving  $200,  on 
which  the  statutory  interest  to  the  date  of  judgment 
was  $35. 
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City  of  Chicago  v.  Allen,  191  IlL  App.  189. 

Habby  Bbowk,  for  plaintiff  in  error;  L.  M.  Aoklby, 
of  counsel. 

DoxjoLAS  C.  Gbegg,  for  defendant  in  error. 

Mb.  Pbesidinq  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beclslon. 

'  DAMAQE8,  I  85* — when  deposit  under  terms  of  lea$e  treated  0$ 
penalty.  A  deposit  made  by  the  lessee  with  the  lessor  which  by  the 
terms  of  the  lease  was  to  be  retained  by  the  lessor  in  case  the  lessee 
failed  to  restore  the  front  of  the  building  at  the  expiration  of  the 
lease,  held  properly  treated  by  the  court  as  a  penalty  rather  than 
liquidated  damages  in  a  suit  to  recover  it,  where  the  only  compe- 
tent evidence  on  the  estimated  cost  of  restoring  the  building  was 
offered  by  plaintiff,  from  the  nature  of  which  it  appeared  the  cost 
could  be  computed  with  approximate  certainty. 


City  of  Chicago,  Plaintiff  in  Error,  v*  E.  H.  Allen> 
Defendant  in  Error. 

Gen.  No.  20,006.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Dayid  Sttl- 
uvAir,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  April  term,  1914.    Affirmed.    Opinion  filed  January  26,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  city  of  Chicago  against  E.  H. 
Allen  in  which  defendant  was  charged  with  disorderly 
conduct  in  violation  of  a  city  ordinance.  Upon  a  trial 
by  the  court  without  a  jury  defendant  was  acquitted. 
To  reverse  the  judgment,  plaintiff  prosecutes  a  writ 
of  error. 

•Sm  nUnolfl  Notes  DisMt,  Toll.  XI  to  XT.  and  ComiiUitlTe  Qnarterlj.  mm 
tople  and  Melloa  Bombor. 
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city  of  Chicago  v.  Allen,  191  111.  App.  189. 

.  The  same  charge  was  also  preferred  and  prosecuted 
at  the  same  time  against  one  Charles  E.  Selleck,  grow- 
ing out  of  the  same  occurrence  and  with  the  same 
result.  The  evidence  and  questions  being  the  same, 
both  cases  were  consolidated  in  the  Appellate  Court 
for  hearing.  For  the  decision  of  the  court  on  the 
writ  of  error  sued  out  by  Charies  E.  Selleck,  see  City 
of  Chicago  v.  Selleck,  p.  191,  post 

William  H.  Sexton  and  James  S.  McIktbbney,  for 
plaintiff  in  error;  Albert  J.  W.  Appbll,  of  counsel. 

Fbancis   E.    Ceoabkin,    for    defendant    in    error; 
Fbancis  W.  Walkeb,  of  counsel. 

Mb.  PREsmiNQ  Justice  Babstes  delivered  the  opinion 
of  the  court. 


Abstract  of  the  Beclslon. 

1.  DisoBDEBLT  CONDUCT,  f  1* — When  finding  of  not  guilty  sus- 
tained hy  evidence.  On  a  prosecution  for  disorderly  conduct  in 
violation  of  a  .city  ordinance,  a  finding  of  not  guilty  held  not  con- 
trary to  the  evidence  where  the  weight  thereof  depended  mainly  upon 
the  credibility  of  witnesses. 

2.  Appeal  and  kbbob,  f  472* — when  limiting  number  of  witnesses 
not  preserved  for  review.  Action  of  court  in  limiting  the  number 
of  witnesses,  T^ld  not  preserved  for  review,  where  no  objection  was 
taken  to  the  court's  suggestion  to  that  effect,  but  on  the  contrary 
it  appeared  that  counsel  appeared  to   have  acquiesced   in  it 

3.  Appeal  and  ebbor,  $  1512* — when  action  of  court  in  taking 
judicial  notice  of  character  of  place  witness  worked  not  reversible. 
In  a  prosecution  for  disorderly  conduct,  the  fact  that  the  court 
Improperly  took  Judicial  notice  of  the  bad  character  of  a  place  in 
which  one  of  the  witnesses  at  one  time  worked,  held  not  reversible 
error,  where  the  material  fact  in  controversy  was  as  to  who  were 
the  aggressors  in  the  fight. 

•8«e  nilBoto  NotM  DiffMt,  Toto.  XI  to  XV,  and  Cnmiilattve  Qowtcrlj,  Mme 
tople  sad  MelloB  number. 
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City  of  Chicago  v.  Selleck,  191  liL  App.  191. 


City  of  Chleago,  Plaintiff  in  Error,  t.  Charles  A^ 
Selleek,  Befendant  in  Error. 

Oen.  No.  20,007.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  David  Buv- 
UYAN,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  April  term,  1914.    Affirmed.    Opinion  filed  January  26,  1915. 

Statement  of  the  Case. 

This  case  was  consolidated  for  hearing  with  the 
case  of  City  of  Chicago  v.  Allen,  reported  on  p.  189 
ante,  and  the  decision  in  that  case  held  controlling  in 
this. 

WnJiiAM  H.  Sexton  and  James  S.  McInebnby,  for 
plaintiff  in  error ;  Albbbt  J.  W.  Appbll,  of  counsel. 

Fbanois  E.  CboabkiK;  for  defendant  in  error; 
Fbanois  W.  Walkbb,  of  counsel. 

Mb.  PBEsmiHo  Jusxicb  Babnbs  delivered  the  opinion 
of  the  court 
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Tnckman  y.  Considine,  191  IlL  App.  192. 


A^  Yuekman,  Befendant  in  Error,  y.  J.  J.  Consldiney 
Plaintiff  In  Error. 

Oen.  No.  20408.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
December  22,  1914.  Rehearing  allowed  and  additional  opinion  filed 
January  26,  1915. 


Statement  of  the  Case. 

Action  by  A,  Yuckman  against  J.  J.  Considine  to 
recover  commissions  claimed  to  have  been  earned  by 
him  under  a  verbal  agreement  with  the  latter  to  pro- 
cure a  purchaser  ready,  willing  and  able  to  buy  certain 
real  estate  owned  by  defendant's  mother. 

Plaintiff  claimed  that  defendant  agreed  to  pay  hun 
two  and  one-half  per  cent,  commission,  and  that  the 
parties  he  was  negotiating  with  subsequently  accepted 
defendant's  terms  but  defendant  would  not  close  the 
deal.  On  the  other  hand,  defendant  claimed  that  on 
plaintiff's  first  visit  he  told  him  the  property  was  for 
sale,  and  that  his  mother  and  not  he  was  the  owner 
thereof;  that  after  the  offer  aforesaid  was  rejected, 
plaintiff  requested  him  to  see  if  his  mother  would  not 
take  a  less  sum,  and  that  he  did  not  see  plaintiff  there- 
after until  he  came  claiming  a  commission. 

Three  important  matters  were  in  dispute :  (1)  The 
terms  of  sale;  (2)  whether  defendant  personally  prom- 
ised to  pay  a  commission  fee;  (3)  whether  he  held  him- 
self out  as  the  owner  or  as  authorized  to  sell. 

In  an  instruction  on  the  last  matter  the  Court  said: 

**The  question  of  ownership  of  the  property  is  alto- 
gether immaterial ;  that  is,  if  you  should  find  from  the 
evidence  in  the  case  that  the  defendant  held  himself 
out  to  be  the  duly  authorized  agent  of  the  owner  of  the 
property,  and  thiat  he  had  the  proper  authority  to  sell 
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this  property,  then  he  would  be  liable  whether  or  not 
he  owned  the  property.'* 

Thereupon  defendant  requested  the  Court  to  instruct 
as  follows : 

**The  court  instructs  the  jury  that  if  you  find  from 
the  evidence  that  the  defendant,  J.  J.  Considine,  was 
not  the  owner  of  the  real  estate  in  question,  and  was 
not  authorized  by  the  owner  thereof  to  sell  or  oif  er  the 
same  for  sale,  and  that  the  plaintiff  had  knowledge  of 
this  fact  prior  to  or  at  the  time  he  began  negotiations 
with  the  prospective  purchasers,  he  cannot  recover, 
and  your  verdict  must  be  for  the  defendant/* 

The  court  refused  so  to  instruct  the  jury  and  de- 
fendant excepted  thereto  and  to  that  part  of  the  given 
instruction  saying  that  the  ownership  was  immaterial. 
To  reverse  a  judgment  in  favor  of  plaintiff,  defendant 
prosecutes  error. 

Joseph  P.  Mahokby,  for  plaintiff  in  error;  Howabd 
M.  TTarpel  and  J,  Kentneb  Eluott,  of  counsel. 

Adleb  &  Lederbb,  for  defendant  in  error. 

Mr.  PEEsroiNG  Justice  Babnes  delivered  the  opinion 
of  the  court 

Abstract  of  the  Beelslon. 

BsoKEBS,  S  95* — when  instructions  misleading.  In  an  action  to 
recover  brokerage  commissions  for  procuring  a  purchaser  ready 
and  able  to  bny  real  estate  belonging  to  defendant's  mother,  an  in- 
struction given  for  plaintiff  telling  the  jury  that  the  question  of 
ownership  of  the  property  was  "altogether  immaterial/'  held  mis- 
leading when  the  controverted  issues  of  fact  were  whether  plaintiff 
did  not  know  that  defendant  was  acting  merely  as  agent  of  the  owner 
In  the  transaction,  and  whether  defendant  made  any  personal  promise 
to  pay  the  commissions. 

•Bee  nunola  Notae  Diseet»  Vols.  XI  to  XT.  Mid  Giimid»tl¥e  Qnarterlj,  fame 
tople  and  secHon  number. 
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Sell  y.  Fisk,  191  111.  App.  194. 


Harry  A.  Sell,  Appellant,  y.  Charles  H.  Fisk,  Appellee. 
Gen.  No.  20,273.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
McKiNLEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
January  26,  1915. 

Statement  of  the  Case. 

Action  by  Harry  A.  Sell  against  Charles  H.  Fisk  to 
recover  damages  for  personal  injuries.  At  the  close 
of  plaintiff's  case  the  court,  on  motion  of  defendant, 
excluded  the  testimony  and  directed  a  verdict  because 
of  the  insufficiency  of  the  declaration.  To  reverse  a 
judgment  entered  on  the  verdict,  plaintiff  appeals. 

Albbbt  H.  Fry,  for  appellant. 

Brundage,  Landon  &  Holt,  for  appellee ;  Robert  N. 
Holt,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court 

Abstract  of  the  Beclslon. 

1.  TbiaIi»  S  212* — insufficiency  of  pleadings  as  ground  for  direc- 
tion of  verdict.  The  insufficiency  of  the  declaration  cannot  be 
tested  on  a  motion  to  direct  a  verdict,  even  though  it  is  fatally 
defective,  for  by  pleading  to  the  merits  the  defendant  admits  its 
sufficiency  and  elects  to  proceed  to  the  trial  of  an  issue  of  fact  The 
fact  that  a  defendant  by  pleading  does  not  waive  substantial  de- 
fects in  the  declaration  and  may  take  advantage  thereof  by  a 
motion  in  arrest  of  judgment  does  not  afTect  the  rule. 

2.  Neolioence,  §  204* — right  to  direction  of  verdict.  Where  plain- 
tiffs exercise  of  due  care  becomes  a  question  of  fact  for  the  jury, 
a  directed  verdict  for  defendant  is  improper  even  though  the  declara- 
tion did  not  allege  the  exercise  of  due  care,  since  the  verdict  might 
cure  such  defect 

•Sm  nilnoifl  NotM  DIsMt.  Toll.  XI  to  XT,  and  CamnlAtlTe  ciouterlj,  huim 
topic  and  wction  number. 
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Flodln  V.  W.  H.  Lutes  Co..  191  111.  App.  195. 


Peter  L,  Flodln^  Appellee,  t.  W.  H«  Lutes  Company, 

Appellant. 

Gen.  No.  20,334. 

1.  Sales,  |  373* — au^dency  of  evidence.  EiVidence  held  sufficient 
to  show  that  the  seller  of  notes  was  the  ostensible  owner  thereof, 
that  they  were  sold  for  an  undisputed  amount  upon  condition  that 
it  would  repurchase  them  on  the  buyer's  request,  and  that  the  seller, 
after  request  duly  made,  failed  to.  comply  with  such  promise. 

2.  CoRPORATioirs,  f  370* — when  cannot  question  auth^>rity  of  preH- 
dent  to  make  a  conditional  sale  of  notes.  Where  a  corporation 
through  its  president  sold  notes  and  received  the  money  paid  there- 
for, it  is  in  no  position  to  question  the  authority  of  its  president 
to  sell  the  notes  or  the  validity  of  his  agreement  to  repurchase  them, 
where  the  transaction  appears  to  have  been  in  furtherance  of  its 
corporate  interests. 

3.  CoBPOBATioNs,  {  412* — powcT  to  make  conditionaX  sale  of  notes. 
Where  a  sale  of  notes  Is  made  by  a  corporation  to  obtain  money  for 
corporate  purposes,  there  is  an  implied  and  incidental  power  to 
make  the  sale  conditional  upon  an  agreement  for  repurchasing  the 
notes. 

4.  Appeal  ilsd  ebbob,  f  966* — when  no  question  of  law  presented 
for  review.  Abstract  of  the  record  held  to  present  no  question  of 
law  but  only  a  question  whether  the  evidence  was  sufficient  to  sus- 
tain the  trial  court's  finding,  where  it  did  not  show  any  objections 
to  the  rulings  on  the  evidence  or  that  any  propositions  of  law  were 
submitted,  and  the  only  motion  made  during  the  progress  of  the 
trial  was  a  motion  at  the  close  of  the  plaintiff's  case  to  find  for 
defendant 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Osoab  M. 
ToBBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  January  26,  1915. 
Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Mather  &  Hxjtson,  for  appellant;  Whi^iam  A.  Shbb- 
HAH,  of  counsel. 

Bbboheb  &  Chindblom,  for  appellee ;  Lambebt  Kab- 
PBBS,  of  counsel. 

•See  nilnoto  Notes  Divest,  Tola.  XI  to  XT,  and  Ciimiil»tlTe  Quarterij,  huim 
topic  sad  eeetlon  iiiimbor. 
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Flodin  y.  W.  H.  Lutes  Co.,  191  111.  App.  195. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Appellant  sold  certain  laundry  machinery  to  a  firm 
composed  of  one  Haynes  and  one  Hennessey.  They 
paid  part  of  the  account  and  gave  appellant  their 
promissory  notes  for  the  balance,  aggregating  $2,065, 
payable  to  appellant's  order  and  secured  by  a  chattel 
mortgage  on  the  property  sold.  Later  Flodin,  appel- 
lee, became  a  partner  of  Haynes  and  Hennessey  and 
purchased  the  above  notes  through  negotiations  with 
W.  H.  Lutes,  president  of  appellant,  on  condition,  as 
he  claims,  that  appellant  would,  on  his  request,  re- 
purchase them  on  the  same  terms  on  which  they  were 
sold.  The  agreement,  whatever  it  was,  was  oral.  A 
few  months  later  he  returned  the  notes  to  said  Lutes 
and  demanded  compliance  with  the  agreement,  the 
nature  and  character  of  which  does  not  at  that  time 
appear  to  have  been  discussed  or  questioned.  Later, 
appellant  failing  to  comply  therewith,  this  suit  was 
brought  upon  appellant's  alleged  promise  to  repur- 
chase. 

The  case  was  tried  before  the  court  without  a  jury 
and  there  was  a  finding  and  judgment  in  favor  of  ap- 
pellee for  $2,101.90. 

The  defense  set  up  in  appellant's  amended  affidavit 
of  merits  was  that  it  did  not  deliver  the  notes  to 
plaintiff  for  a  valuable  consideration;  that  it  did  not 
receive  the  amount  therefor  claimed  by  plaintiff;  that 
it  made  no  agreement  to  repurchase  the  notes;  that 
no  tender  of  them  was  made,  and  that  the  promise 
made  was  made  by  Lutes  in  his  personal  capacity,  and 
if  made  by  an  agent  of  the  company  was  ultra  vires 
and  not  binding  on  it.  Except  as  to  the  last  mentioned 
ground  of  defense,  the  issues  thus  raised  were  wholly 
as  to  questions  of  fact. 

We  have  thoroughly  examined  the  evidence,  docu- 
mentary and  otherwise,  covering  sixty-nine  pages  of 
the  abstract  and  two  hundred  sixty-nine  pages  of  the 
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record,  and  deem  it  Tumecessary  to  discuss  the  con- 
troverted facts  in  detail.  The  evidence  was  abun- 
dantly sufficient,  we  think,  to  show  that  appellant,  as 
the  ostensible  owner  of  the  notes,  sold  them  to  appel- 
lee for  an  undisputed  amount,  upon  condition  that  it 
would  repurchase  them  on  his  request,  and  that  appel- 
lant, after  request  duly  made,  failed  to  comply  with 
such  promise.  Besides,  appellant  having  received  the 
money  paid  therefor,  we  think  it  is  in  no  position  to 
question  the  authority  of  its  president  to  seU  the  notes 
for  it  or  the  validity  of  the  agreement  to  repurchase 
them,  especially  as  the  transaction  appears  to  have 
been  in  furtherance  of  its  corporate  interests.  George 
E.  Lloyd  &  Co.  v.  Matthews,  223  111.  477.  In  such  a 
case,  where  the  sale  is  made  to  obtain,  money  for  cor- 
porate purposes,  we  think  there  is  an  implied  and  in- 
cidental power  to  make  the  sale  conditional,  as  in  the 
case  at  bar,  upon  an  agreement  for  repurchase. 

Many  questions  of  law  are  argued  by  appellant  that 
are  in  no  way  presented  as  such  on  this  record,  namely : 
the  authority  of  the  president  of  appellant  corpora- 
tion to  bind  the  company  by  such  a  promise ;  whether, 
if  he  had  such  authority,  it  was  not  uUra  vires;  whether 
it  was  not  within  the  statute  of  frauds ;  whether  the  de- 
mand for  repurchase  was  made  within  a  reasonable 
time;  whether  there  was  a  sufficient  tender;  whether 
appellant  was  not  released  from  all  liability  by  failure 
to  foreclose  the  mortgage,^  or  by  merger  thereof  as  a 
result  of  appellee's  purchase  thereof  after  he  became 
a  member  of  the  firm  owning  the  mortgaged  property; 
whether  the  court  applied  the  proper  rule  of  damages, 
and  other  questions  including  those  pertaining  to  the 
rights  of  an  indorser  or  guarantor. 

So  far  as  the  abstract  shows,  the  record  presents 
nothing  for  us  to  decide  except  as  to  whether  the  evi- 
dence was  sufficient  to  sustain  the  court's  finding,  for 
there  were  no  objections  to  the  rulings  upon  evidence, 
no  propositions  submitted  to  the  court  to  be  held  as 
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law  of  the  case,  and  no  motion  made  during  the  prog- 
ress of  the  trial,  except  at  the  close  of  plaintiff's  case, 
to  find  the  issues  for  the  defendant,  which  merely 
raised  the  question  whether  plaintiff's  evidence  tended 
to  establish  his  claim,  namely,  a  conditional  sale  by 
appellant  to  appellee  and  breach  of  the  condition.  The 
motion  being  denied,  defendant  proceeded  to  put  in  its 
defense  and  submitted  the  case  on  questions  of  fact 
alone,  in  no  way  raising  a  question  of  law.  In  such  a 
case  we  do  not  understand  that  the  record  presents 
any  question  of  law  for  review.  The  same  rule  ob- 
tains here  in  our  opinion  that  does  in  a  case  which  goes 
directly  by  appeal  or  writ  of  error  from  the  trial  to 
the  Supreme  Court.  In  such  a  case  (West  Chicago 
Park  Comers  v.  Metropolitan  West  Side  R.  Co.,  182  111. 
246)  the  Court  said  that,  in  the  absence  of  rulings  on 
propositions  of  law,  it  would  be  assumed  that  the  trial 
court  entertained  correct  views  of  the  law,  and  the 
only  question  left  open  was  whether  the  court  erred  in 
its  findings  of  fact.  We  think  the  same  rule  must  pre- 
vail here  where  no  questions  of  law  are  directly  raised 
by  submission  of  propositions  of  law,  or  rulings  upon 
evidence  or  some  motion.  We  so  construe  Chicago 
Union  Traction  Co.  v.  City  of  Chicago,  202  111.  576. 

What  questions  of  law,  if  any,  upon  such  state  of 
the  record,  were  considered  by  the  court  below,  we 
have  no  means  of  determining.  So  far  as  the  abstract 
shows  these  questions  of  law  are  raised  here  for  the 
first  time,  and  we  are,  therefore,  not  required  to  con- 
sider them.  Finding  no  occasion  to  disturb  the 
court's  findings  of  fact,  the  judgment  will  be  affirmed. 

Affirmed^ 
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Bandberg  v.  Chicago  Railways  Co.,  191  IlL  App.  199. 


William  J.  Sandberg,  Administrator^  Appellee,  y.  Ghi- 
eago  Railways  Company,  Appellant. 

Oen.  No.  20,846.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  ICab- 
CDS  A  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remanded.  Opinion 
filed  January  26, 1915. 

Statement  of  the  Case. 

Action  to  recover  damages  on  acconnt  of  the  death 
of  one  Schirmer,  resulting  from  a  collision  with  one  of 
appellant's  street  cars  while  deceased  was  crossing  its 
tracks  after  dark.  The  case  was  submitted  to  the  jury 
on  plaintiff's  evidence  alone,  defendant  offering  none 
but  relying  on  the  insufficiency  of  plaintiff's  evidence 
to  show  either  negligence  on  its  part  or  the  exercise  of 
due  care  by  deceased.  To  reverse  a  judgment  in  favor 
of  plaintiff  for  four  thousand  dollars,  defendant  ap* 
peals. 

Deceased  was  walking  with  his  head  down  as  testified 
to  by  his  widow.  She  last  saw  him  at  the  first  rail 
of  the  east  tracks  while  so  walking,  and  said  that  when 
he  left  the  sidewalk  the  car  was  about  two  hundred 
feet  north.  She  did  not  see  the  collision  and  the  tes- 
timony of  the  only  witness  who  did  throws  little  light 
on  the  main  questions.  A  passenger  on  the  car  testi- 
fied that  he  felt  the  brakes  put  on  suddenly  and  a  Jolt 
immediately  afterwards,  iinother  testified  that  the 
car  was  going  slower  and  slower  before  the  collision. 
The  several  witnesses  testified  that  they  heard  no  bell, 
and  that  the  car  was  going  at  the  rate  of  about  six 
or  eight  miles  an  hour.  There  was  no  obstruction  to 
a  view  of  the  car. 


APPELLiLTB  COUBTS  07  IlLIITOIS, 


Sandberg  ▼.  Chicago  Railways  Ca,  191  IlL  App.  19(H 

Weymouth  Kibkland  and  Frank  L.  Krtete,  for  ap- 
pellant; W.  W.  GxjBLBY  and  J.  E.  Guilliams,  of  coun- 
fioL   . 

GusTAV  E.  Bbeblt,  for  appellee;  Edwabd.Mahkb,  of 
counsel. 

Mr.  Presiding  Jtjsticb  Barnes  delivered  the  opinioil 
of  the  court 

Abstraet  of  the  Beelsion. 

.  1.  Street  bailboads,  f  149 • — when  requested  instruction  improp' 
erly  refused.  In  an  action  against  a  street  railway  company  to  re- 
cover for  the  death  of  plaintiff's  intestate  caused  by  being  struck 
by  a  car  when  he  was  crossing  the  street  car  tracks*  a  requested 
instruction  on  behalf  of  defendant  to  the  eftect  that  the  mere  hap- 
pening of  the  accident  together  with  the  proof  of  the  exercise 
of  ordinary  care  on  the  part  of  the  deceased  does  not  raise  a  pre- 
sumption of  negligence  on  the  part  of  defendant,  held  improperly 
refused,  where  the  defendant  offered  no  evidence  in  the  case  and 
there  was  danger  that  the  jury  might  supplement  the  meagemess 
of  the  evidence  with  such  presumption. 

2.  Stbeet  bailboaos,  {  162* — when  argument  of  plaintifTs  counsel 
prejudicial  error.  In  an  action  against  a  street  railway  company 
to  recover  damages  for  the  death  of  plaintiff's  intestate,  where  the 
defendant  relied  wholly  on  the  insufficiency  of  plaintiff's  case  and 
introduced  no  evidence,  action  of  court  in  permitting  plaintilTs 
counsel  in  his  argument,  over  objection,  to  allude  to  the  fact  that 
the  defendant,  though  pleading  not  guilty,  had  not  produced  as 
witnesses  persons  whom  its  counsel  in  his  opening  statement  said 
Were  on  the  car  and  knew  how  the  accident  happened,  and  there- 
after permitting  him  to  continue  to  dwell  on  the  fact,  comparing  the 
attitude  of  the  two  sides  in  respect  to  producing  witnesses  to  the 
occurrence,  and  also  to  say  that  defendant  was  afraid  to  put  its 
motorman  on  the  witness  stand  for  cross-examination,  held  preju- 
dicial error  as  encouraging  plaintiff's  counsel  to  argue,  in  effect, 
that  defendant  was  guilty  because  it  did  not  call  witnesses  in  its 

power  to  produce. 

I       ■-.  ..  .        ..■■-■  —  ■■■         ,. 
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Hydraulic-Press  Brick  Co,  v.  Miller,  191  111  App.  201. 


Hydranlle-PresB  Brlek  Company,  Appellant,  y.  Samuel 
Miller  et  aL,  Appellees. 

< .  Gen.  No.  20,857«    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
O.  WiNDEB,  Judge,  presiding.  Heard  in  the  Brai^ch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  January  26, 
1916. 

Statement  of  the  Case. 

Bill  by  Hydraulic-Press  Brick  Company  prayint?  for 
a  mechanic's  lien  on  the  premises  of  Samuel  Miller. 
To  reverse  a  decree  dismissing  the  bill  for  want  of 
equity,  complainant  appeals. 

It  appeared  that  Miller,  the  owner  of  the  premises, 
entered  into  a  contract  with  one  Warshavsky  by  which 
the  latter  agreed  to  construct  and  deliver  buildings  on 
said  premises  free  and  clear  of  all  liens,  waiving  all 
right  thereto  under  and  by  virtue  of  the  Mechanics' 
Liens  Act  and  that  Warshavsky  applied  to  complainant 
for  brick  to  be  used  in  the  building.  Thereupon  com- 
plainant wrote  Miller  as  follows: 
**Dear  Sir: 

Mr.  Louis  Warshousky  has  placed  an  order  with  us 
for:  (here  follows  the  amount  and  price  of  the  brick 
required) — to  be  delivered  to  your  property  3742-6 
Fullerton  Avenue.  We  do  not  know  very  much  about 
Mr.  Warshousky 's  financial  responsibility  and  do  not 
wish  to  do  him  any  injustice,  but  before  accepting  this 
order,  we  wish  to  inquire  whether  you  will  agree  to 
see  that  our  account  is  paid  before  final  settlement  is 
made  with  Mr.  Warshousky. 

Please  kindly  let  us  hear  from  you  by  return  mail, 
80  as  not  to  delay  the  delivery  of  the  brick. 
Very  truly  yours, 

Hydraulic-Pbess  Bbick  Company.'* 

The  next  day,  Miller  replied: 
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**  Gentlemen: 

Kindly  send  the  bricks  for  my  building  at  3740-6 
FuUerton  Av.  as  per  receipt  of  your  letter  of  the  9th 
inst.,  and  oblige, 

Tours  truly, 

Samuel  Milleb.^' 

Benjamin  F.  J.  Odell,  for  appellant. 

SoBOROFP  &  Newman,  for  appellee  Samuel  Miller; 
Samuel  W.  Newman,  of  counsel. 

Mb.  Pbesidinq  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beelslon. 

1.  Mechanics'  liens,  §  62* — tohen  provision  of  original  contract 
deprives  sul>contractor  of  right  to  lien.  A  proYlslon  in  a  building 
contract  between  the  owner  and  the  general  contractor,  whereby  the 
latter  agrees  to  deliver  the  building  free  of  liens  and  waives  all 
right  thereto  by  virtue  of  the  Mechanic's  Lien  Law,  prevents  a  sub- 
contractor from  asserting  a  lien. 

2.  GuABANTT,  f  1* — when  contract  constitutes.  Where  a  letter 
written  by  the  owner  to  a  subcontractor  constituted  an  a^eement 
to  see  that  materials  furnished  to  the  general  contractor  would 
be  paid  out  of  any  moneys  that  might  be  due  to  the  latter  on  Una} 
settlement,  held  that  the  undertaking  was,  at  most,  that  of  a  guar- 
antor to  the  extent  of  moneys  that  might  be  so  due  and  not  a  con- 
tract to  pay  for  the  materials  in  any  event 

•See  nilnoifl  Notes  DIsMt,  YoU.  XI  to  XT,  and  CnmiilatlTe  Qnarterlj,  mm 
iople  and  toelloB  nmnbor. 
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People  V.  Bowman  Dairy  Co.,  191  111.  App.  203. 


The  People  of  the  State  of  Illinois,  Appellee,  y.  Bow- 
man Balry  Company,  Appellant, 

Oen.  No.  20,803.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  Hon.  JoHir  B. 
OwBNS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term^  1914.  Appeal  dismissed.  Opinion  filed  January 
26,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  People  of  the  State  of  Illinois 
against  Bowman  Dairy  Company,  a  corporation.  To 
reverse  a  judgment  of  guilty,  defendant  appeals. 

.   McNTOOMEBY,  TTakt,  Smith  &  SxEERE,  for  appellant. 

Maolay  Hoynb,  for  appellee. 

Mb.  Presiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

CanaiTAL  law,  S  4^7^ — when  appeal  toiU  he  dismissed.  On  appeal 
from  a  Judgment  in  a  criminal  case,  the  appeal  may  he  dismissed  on 
appellee's  motion,  where  the  case  is  one  in  which  no  appeal  lies  and 
there  having  been  no  Joinder  in  error  or  the  equivalent  thereof. 

«8ee  nilnolfl  Notes  Dikeat^  Tola.  XI  to  XT.  Mid  CnmolAtlTO  Clouterlj*  huim 
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Thompson  v.  Frelinghuysen,  191  111.  App.  204. 


Frank  B.  Thompson,  Appellant,  y.  3.  S.  Frelinghuysen, 

Appellee. 

Gen.  No.  20,274. 

1.  Pmncipal  awd  agent,  §  6ft* — when  Offent  entitled  to  eomnUs- 
sions.  In  an  action  for  contingent  commlsslona  under  a  written  con- 
tract by  which  a  plaintiff  was  to  act  aa  inanriince  agent  for  sev- 
eral companies,  held  that  the  plaintiff's  right  to  such  commiBSiopff 
became  vested  at  the  end  of  the  year,  although  the  total  amount 
could  not  be  ascertained  until  the  expiration  of  another  year,  and 
such  right  was  not  affected  by  a  contract  relating  to  future  rela- 
tions between  the  parties. 

2.  Principal  and  aoent,  |  83* — what  amount  of  agenVs  cofltmi«- 
sion.  In  an  action  for  insurance  commissions,  a  contention  that 
office  expenses  of  the  plaintiff  were  not  considered  in  determining 
the  amount  of  the  plaintiff's  claim  was  not  maintainable,  it  appear- 
ing that  all  expenses  were  satisfied,  being  charged  against  premiums, 
and  the  contention  was  contrary  to  the  previous  practice  of  the 
parties. 

3.  Appeal  and  ebbob,  |  1810* — when  Appellate  Court  may  include 
interest  in  judgment.  In  an  action  on  an  instrument  in  writing 
tried  before  the  court  without  a  Jury,  the  court  may  include  interest 
on  the  Judgment  rendered  on  appeal. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Will- 
iam E.  Devsb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  Judgment  here  with 
finding  of  facts.  Opinion  filed  January  26,  1916.  Certiorari  denied 
by  Supreme  Court  (making  opinion  final). 

Bates,  Haeding,  Edgbbton.  &  Bates,  for  appellant 
W.  S.  Johnson  and  Geobgb  Gillbttb,  for  appellee. 

Mr.  Justice  Gbidlby  delivered  the  opinion  of  the 
court. 

Frank  E.  Thompson  commenced  an  action  in  as- 
sumpsit in  the  Superior  Court  of  Cook  county  upon  a 
written  contract  to  recover  of  the  defendant,  J.  S. 
Frelinghuysen,  an  unpaid  balance  for  certain  *'con- 

•8m  nilnoU  Notes  JHwrnK  Vols.  XI  to  XT,  mnd  CnmnUitlvo  Qiuurtorly,  mmm 
tople  and  soctlon  nninbor* 
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tingent  commissions''  earned  by  him  under  said  con- 
tract. On  the  trial  the  plaintiff  claimed  that  he  was 
entitled  to  the  total  sum  of  $3,080.85,  together  with 
interest  thereon,  at  five  per  cent,  per  annum,  from  Jan- 
uary 1,  1907.  It  does  not  appear  that  the  amount  of 
plaintiff's  claim  was  disputed.  The  defense  was  that 
under  the  evidence  the  plaintiff  was  not  legally  en- 
titled to  recover  any  sum  whatsoever  from  the 
defendant.  The  cause  was  heard  before  the  court  with- 
out a  jury,  resulting  in  a  finding  and  judgment  in 
favor  of  the  defendant.  It  is  here  contended  by  the 
plaintiff  that  the  judgment  of  the  trial  court  should  be 
reversed  and  that  a  judgment  should  be  entered  in  this 
court  against  the  defendant  for  said  amount  and 
interest. 

The  facts  as  disclosed  from  the  evidence  are  sub- 
stantially as  follows:  The  defendant,  Frelinghuysen, 
had  been  for  many  years  the  general  agent  in  the  city 
of  New  York  for  a  number  of  fire  insurance  compan- 
ies. His  business  required  that  he  have  a  representa- 
tive at  Chicago,  and  plaintiff  acted  in  that  capacity 
during  the  year  1905  under  the  terms  of  the  written 
contract  sued  upon.  For  several  years  prior  to  1905 
plaintiff  had  acted  as  defendant's  representative  at 
Chicago,  and  during  the  year  1904  he  was  so  acting 
xmder  a  contract  substantially  the  same  as  the  con- 
tract sued  upon,  there  being  a  slight  difference  in  the 
percentae:e  to  be  paid  plaintiff  as  contingent  commis- 
sions. The  contract  sued  upon  is  in  the  form  of  a 
letter,  dated  August  3,  1905,  signed  by  defendant  in 
New  York  and  addressed  to  plaintiff  at  Chicago.  It 
is  therein  stated  that  plaintiff  is  appointed  the  repre- 
sentative of  defendant  at  Chicago,  ''as  of  January  1, 
1905,"  for  Certain  named  states,  including  the  state 
of  Illinois,  and  that  the  contract  is  'Ho  continue  in  full 
force  and  effect  until  terminated  by  either  party  by 
written  notice  of  sixty  days."  It  is  further  stated 
that  nothing  in  the  agreenaent  is  to  be  construed  as 


206  Appellate  Coubts  op  Illinois. 

Thompson  T.  Frelinghuysen,  191  111.  App.  204. 

entitling  plaintiff  to  the  sole  representation  of  defend- 
ant's companies  in  the  district  named,  or  to  entitle 
plaintiff  *Ho  contingent  commission  on  business  not 
written,  secured  or  approved '^  by  plaintiff  in  said  dis- 
trict, or  to  prevent  defendant  from  establishing  such 
other  agencies  or  representatives  as  may  seem  ex- 
pedient to  him.  The  paragraph  of  the  contract  headed 
**Eemuneration''  is  as  follows: 

**Yonr  salary  will  be  $175.00  per  month,  paid 
monthly,  and  $100.00  per  annum  for  each  $10,000.00  of 
premiums  over  $80,000.00  in  the  Manufacturers  Lloyds, 
Merchants  Fire  Lloyds,  Wilmington  National,  Stuy- 
vesant.  Pacific,  Insurance  Underwriters  and  Spring 
Garden,  and  the  actual  disbursements  made  by  you  for 
office  rent  and  office  expenses. 

*'In  addition  to, this  we  will  pay  you  a  contingent 
commission  of  9^^%  on  the  net  profits  up  to  July  1, 
1905,  and  9%  on  the  balance  of  the  year  on  the  com- 
bined business  of  the  National,  Stuyvesant,  Pacific, 
Insurance  Underwriters  and  Spring  Garden,  and  a 
contingent  commission  of  5%  on  the  net  profits  of  the 
Manufacturers  Lloyds,  Merchants  Fire  Lloyds  and 
Wilmington.  These  profits  to  be  calculated  annually 
by  deducting  all  looses,  commissions,  and  all  other  ex- 
penses from  the  EARNED  PREMIUM  on  risks  writ- 
ten and/or  approved  by  you  in  said  companies.  The 
commissions  on  business  placed  direct  with  Jameson 
&  Frelinghuysen,  Chicago,  and  the  commissions  re- 
ceived from  outside  companies  on  business  placed  by 
Jameson  &  Frelinghuysen,  Chicago,  to  be  placed  as  an 
offset  against  the  expenses  of  the  Chicago  office  in  cal- 
culating the  contingent  commission. 

*' We  will  also  pay  you  one-third  of  the  excess  broker- 
age commission  on  all  business  placed  by  you  in  the 
companies  in  our  office  as  well  as  all  other  companies, 
being  the  excess  of  the  total  commissions  received  on 
such  brokerage  business  over  the  expenses  of  Jameson 
&  Frelinghuysen 's  Chicago  office,  said  expenses  not 
to  include  the  commissions  paid  to  other  brokers  for 
business  of  the  various  companies.  The  excess  broker- 
age to  be  figured  at  the  end  of  each  year.*' 
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Prior  to  August  3,  1905,  and  from  January  1,  1905, 
plaintiff  had  been  working  nnder  a  verbal  arrange- 
ment with  defendant,  substantially  the  same  as  stated 
in  said  contract.  It  is  to  be  noticed  that  the  net 
profits,  upon  which  plaintiff's  contingent  commissions 
depend,  are  to  be  **  calculated  annually. ^^  This  pro- 
vision, together  with  the  further  provision  that  the 
contract  is  to  continue  in  full  force  until  terminated 
by  either  party  by  a  sixty  days'  written  notice,  sug- 
gests that  it  was  contemplated  at  the  time  of  the  mak- 
ing of  the  contract  that  the  relation  of  principal  and 
agent  between  the  parties  should  continue  through  a 
term  of  years.  Plaintiff  continued  to  work  under  said 
contract  up  to  and  including  December  31, 1905.  Early 
in  December,  1905,  however,  by  mutual  agreement,  a 
new  contract  was  entered  into  between  the  parties,  to 
commence  January  1,  1906,  and  to  continue  in  force 
until  terminated  by  either  party.  This  contract  is 
evidenced  by  a  letter  written  by  defendant  to  plaintiff, 
dated  December  4,  1905,  and  hereinafter  referred  to, 
and  under  this  contract  plaintiff  worked  throughout 
the  year  1906. 

It  is  also  to  be  noticed  that  in  the  contract  of  August 
3,  1905,  no  special  provision  is  made  for  a  settlement 
of  plaintiff's  contingent  commissions,  in  the  event* of 
the  termination  of  said  contract  by  notice  or  by  mutual 
agreement.  It  is  further  to  be  noticed  that  the  net 
profits,  upon  which  plaintiff's  contingent  commissions 
depend,  are  to  be  calculated  ''by  deducting  all  losses, 
commissions,  and  all  other  expenses  from  the  earned 
premium  on  risks  written  and/or  approved"  by  plain- 
tiff in  the  companies  named.  The  words  ''earned 
premium"  were  emphasized  by  being  written  in  the 
contract  in  capital  letters,  and,  as  stated  by  counsel 
for  defendant  in  their  printed  argument  here  filed,  the 
present  suit  turns  upon  the  construction  of  the  clause 
of  the  contract  in  which  those  words  appear. 

There  is  no  controversy  in  this  case  as  to  the  mean- 
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ing  of  the  words  '* earned  premium''  as  used  in  said 
contract.  Counsel  agree  that  the  earned  premium  on 
a  policy  of  fire  insurance  is  *'that  portion  of  the  whole 
premium  which  the  time  the  policy  has  run  bears  to 
the  whole  term ;  that  is,  if  a  policy  issued  for  a  year, 
upon  which  the  whole  premium  is  $100,  has  run  for 
three  months,  the  earned  premium  would  be  $25;  if 
it  has  run  for  six  months,  the  earned  premium  would 
be  $50.''  Counsel  also  agrees  that  the  policies  written 
or  approved  during  the  year  1905  by  plaintiff  in  the 
various  companies  named  in  the  contract  were  all  one- 
year  policies,  i.  e.,  policies  which  expired,  if  not  sooner 
terminated  by  a  fire  loss  or  by  cancellation,  one  year 
from  the  date  on  which  they  were  issued.  By  the  terms 
of  the  contract  the  net  profits  were  to  be  calculated, 
not  only  by  deducting  ''commissions  and  all  other  ex- 
penses" from  the  earned  premium  on  said  risks,  but 
also  by  deducting  *'all  losses"  on  said  risks.  It  is  ap- 
parent that,  on  a  one-year  policy  written  or  approved 
by  plaintiff  on  December  31,  1905,  a  fire  loss  might 
occur  on  the  last  day  of  the  life  of  the  policy,  viz., 
December  31,  1906.  It  is  also  apparent  that  it  would 
be  impossible  to  ascertain  whether  there  would  be  any 
profit  on  the  writing  of  a  particular  policy  until  the 
policy  had  expired ;  and  it  would  also  be  impossible  to 
ascertain  whether  there  would  be  any  profit,  or  if  some 
profit  how  much,  upon  the  aggregate  premiums  re- 
ceived from  all  the  policies  written  or  approved  by 
plaintiff  during  the  year  1905,  until  the  expiration  of 
all  such  policies,  which,  as  to  policies  bearing  date  De- 
cember 31,  1905,  would  not  occur  until  December  31, 
1906.  Of  course,  it  is  not  difficult  to  compute  the 
amount  of  the  premium  ''earned"  at  any  particular 
time  on  a  policy  of  fire  insurance,  but  to  compute  the 
premium  earned  at  the  end  of  a  year  on  each  of  many 
policies  written  from  time  to  time  during  the  year,  in 
order  to  ascertain  the  aggregate  "earned  premiums" 
on  the  year's  business,  involves  considerable  labor  and 
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is  seldom  done.  Where,  as  in  this  case,  the  policies 
are  all  one-year  policies  a  much  simpler  method  is 
nsnally  adopted,  viz.,  one-half  of  the  aggregate  pre- 
miums of  policies  written  during  the  year  is  treated  as 
earned  premiums  and  the  other  half  as  unearned  pre- 
miums. This  latter  half  is  sometimes  called  **  re-in- 
surance reserve,''  and  is  that  portion  of  the  aggregate 
premiums  received  during  the  year  which  is  kept  as 
a  fund  for  the  protection  of  outstanding  policies. 
That  the  parties  agreed  to  this  method  of  computing 
the  earned  premiums  and  the  ** re-insurance  reserve'' 
on  the  policies  written  or  approved  by  plaintiff  under 
the  contract  sued  upon,  as  well  as  under  the  prior  con- 
tract for  the  year  1904,  is  apparent  from  the  facts  and 
circumstances  in  evidence,  and  particularly  from  cer- 
tain letters.  About  a  month  after  the  making  of  the 
written  contract  of  August  3,  1905,  plaintiff  wrote  de- 
fendant requesting  the  latter 's  interpretation  of  the 
last  two  lines  of  the  first  clause  of  the  paragraph  en- 
titled *'Eemuneration,"  which  reads,  **and  the  actual 
disbursements  made  by  you  for  office  rent  and  ex- 
penses," and  stating,  **I  take  it  for  granted  that  you 
intend  this  to  read  in  connection  with  the  balance  of 
this  paragraph.  The  only  change  to  be  made  was  in 
the  contingent."  To  this  letter  defendant,  on  Septem- 
ber 8, 1905,  wrote  plaintiff  in  reply,  as  follows: 

''Our  understanding  of  your  contract  is  as  fol- 
lows: 

**From  the  premiums  is  deducted  the  commission 
paid  brokers  and  all  the  expenses  of  your  office  of 
every  kind  and  description,  including  your  own  salary 
and  traveling  expenses;  in  fact  every  expense  of  what- 
ever nature  that  pertains  to  the  Chicago  business  in- 
curred at  your  office. 

''Also  deduct  all  losses  incurred  during  the  year 
and  any  increase  in  settlement  of  losses  incurred  in 
previous  years. 

"Also  50%  reinsurance  reserve. 

*' There  is  added  to  your  business  the  earned  pre- 
voi.  cuaaaci  u 
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miums  of  the  previous  year,  being  the  amount  of  rein- 
surance reserve  deducted. 

**Also  the  amount  of  commissions  on  direct  business, 
and  all  commissions  on  business  placed  outside  up  to 
but  not  exceeding  the  amount  of  the  Chicago  ex- 
penses/* 

In  accordance  with  this  construction  of  the  contract 
plaintiff,  during  the  spring  of  1906,  prepared  a  state- 
ment of  the  business  done  by  him,  showing  the  net 
profits  thereon  as  of  January  1,  1906,  and  his  earn- 
ings on  contingent  commissions.  This  statement  was 
^  forwarded  to  defendant  by  letter,  dated  May  3,  1906, 
in  which  plaintiff  referred  to  said  statement  as  his 
*' contingent  statement  for  the  year  1905,^'  and  re- 
quested a  ''check  to  cover. '^  After  some  correspond- 
ence plaintiff,  on  June  18, 1906,  forwarded  a  corrected 
statement  showing  the  amount  due  him,  as  of  January 
1, 1906,  to  be  $4,704.90.  This  latter  statement  was  in- 
troduced in  evidence.  The  periods  from  January  1  to 
June  30  and  from  July  1  to  December  31,  1905,  were 
separated  in  the  statement  because  of  the  slight  differ- 
ence in  the  per  cent,  of  contingent  commission  stipu- 
lated in  the  contract  for  the  first  and  the  second  six 
months'  business.  It  appears  from  the  statement  that 
the  aggregate  premiums  written  and  collected  by  plain- 
tiff during  the  first  six  months'  period  were  $50,441.44, 
and  during  the  second  six  months'  period  $50,175.84, 
or  a  total  for  the  year  of  $100,617.28.  It  further  ap- 
pears that,  in  arriving  at  the  net  profits,  plaintiff  in 
said  statement  deducted  from  the  aggregate  premium 
receipts  for  each  six  months'  period,  in  addition  to 
commissions  paid  agents  all  losses  and  all  expenses, 
one-half  of  said  premium  receipts  for  each  period,  des- 
ignating the  same  as  ''50  per  cent,  re-insurance  re- 
serve," or  a  total  "re-insurance  reserve"  on  the 
business  for  the  year  1905  of  $50,308.64.  After  mak- 
ing these  deductions  plaintiff  computed  his  contingent 
commissions  for  each  six  months'  period,  at  the  per- 
centages stipulated  in  the  contract,  from  the  remain- 
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der.  In  other  words  plaintiflf,  as  to  the  contingent 
commissions  becoming  dne  him,  then  requested  a  pay- 
ment on  account,  and  that  he  then  be  paid  on  the  basis 
of  one-half  for  the  net  premium  receipts  procured 
through  his  efforts  during  the  year  1905,  both  parties 
then  knowing  that  other  losses  might  or  would  occur 
on  the  unexpired  policies,  which  would  reduce  the 
amount  of  the  net  profits  on  the  policies  written  by 
plaintiff  during  said  year.  It  further  appears  from 
said  statement,  and  from  other  evidence,  that  plaintiff 
claimed  that  there  was  then  due  him,  on  account  of  his 
contingent  commission  on  policies  written  in  1905,  the 
sum  of  $1,686.99.  At  this  time  it  also  appears  that  there 
was  due  him  a  certain  balance  for  other  contingent 
commissions  on  policies  written  by  him  for  defendant, 
under  and  by  virtue  of  his  1904  contract,  during  the 
year  1904,  which  policies  had  all  expired  on  December 
31,  1905.  This  was  so  because  a  *' re-insurance  re- 
serve'*  had  similarly  been  deducted  from  the  amount 
of  the  net  premiums  received  on  policies  written  by 
plaintiff  for  defendant  during  said  year  1904.  Ac- 
cordingly, as  appears  from  said  statement  contained 
in  plaintiff's  said  letter  of  June  18,  1906,  plaintiff 
then  claimed  the  additional  sum  (as  subsequently  cor- 
rected) of  $3,017.91,  for  contingent  commissions  on 
''re-insurance  reserve  brought  forward  from  1904. '* 
These  two  amounts,  viz.,  $1,686.99  and  $3,017.91,  added 
together  make  the  total  sum  of  $4,704.90,  as  then 
claimed  by  plaintiff.  On  June  26,  1906,  the  defendant 
forwarded  to  plaintiff  at  Chicago  seven  checks,  each 
payable  to  plaintiff's  order,  aggregating  the  said 
sum  of  $4,704.90.  These  checks  were  received  by 
plaintiff  and  deposited  and  subsequently  paid,  and 
plaintiff  on  June  29,  1906,  wrote  defendant  acknowl- 
edging the  receipt  of  ''checks  for  my  1905  contingent.'^ 
As  previously  stated,  a  new  written  contract  was 
entered  into  between  the  parties  by  mutual  agreement 
in  December,  1905.    This  contract  is  also  in  the  form 
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of  a  letter  written  by  defendant  to  plaintiff,  dated  De- 
cember 4,  1905,  one  clause  of  which  provides  that  the 
contract  is  to  continue  in  force  until  terminated  by 
either  party,  and  another  clause  refers  to  the  payment 
by  defendant  to  plaintiff  of  one-half  of  certain  ''excess 
brokerage  commission,"  which  is  to  be  figured  ''at  the 
end  of  each  year.''    The  other  clauses  are  as  follows : 

"In  consideration  of  the  fact  that  you  are  to  make 
your  headquarters  in  the  office  of  Messrs.  Eollins  & 
Burdick  at  Chicago  for  the  purpose  of  overseeing  and 
regulating  the  business  of  our  companies  outside  of 
Cook  Cou/nty,  we  propose  to  make  the  following  ar- 
rangements with  you:  We  will  pay  you  a  salary  of 
one  hundred  and  seventy-five  ($175.00)  dollars  per 
month,  paid  monthly,  and  one  hundred  ($100.00) 
dollars  per  annum  for  each  $10,000  in  premiums  over 
$60,000.00  in  the  Manufacturers  Lloyds,  the  Merchants 
Fire  Lloyds,  Wilmington,  Stuyvesant,  Pacific  and  In- 
surance Underwriters,  and  we  will  also  pay  such  travel- 
ing expenses  as  you  may  incur  in  taking  care  of  our 
outside  business. 

"In  addition  to  this  we  will  pay  you  a  contingent 
commission  of  10%  on  the  combined  net  profits  of  the 
Stuyvesant,  Pacific,  Insurance  Underwriters  and  Wil- 
mington, and  a  contingent  commission  of  5%  on  the 
combined  net  profits  of  the  Manufacturers  Lloyds  and 
the  Merchants  Fire  Lloyds.  These  profits  are  to  be 
calculated  annually  by  deducting  all  losses,  commis- 
sions and  other  expenses  from  the  EARNED  PRE- 
MIUM on  risks  written  and/or  approved  by  Messrs. 
Rollins  &  Burdick  in  said  companies,  the  commissions 
on  business  placed  direct  with  you  and  the  commis- 
sions received  from  outside  companies  on  business 
placed  by  you,  to  be  placed  as  an  off -set  against  the 
expenses  of  the  Chicago  office  in  calculating  the  con- 
tingent commission.^' 

It  will  be  noticed  that  in  this  contract  there  is  no 
provision  that  plaintiff  relinquishes  any  claim  he  may 
have  to  the  unpaid  balance  of  his  contingent  commis- 
sions on  the  net  profits  on  the  policies  written  by  him 
during  the  year  1905.    And  the  evidence  does  not  dis- 
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close  that  he  at  any  time,  either  verbally  or  in  writing, 
relinqnished  such  claim,  which,  as  we  have  seen,  arises 
because  of  the  deduction  required  to  be  made  on  ac- 
count of  said  *' re-insurance  reserve/' 

On  February  26,  1907,  plaintiff  wrote  defendant  a 
letter  in  which  he  inclosed  a  **  final  contingent  state- 
ment on  business  written  during  the  year  1905";  and 
also  a  **  contingent  statement  on  business  written  dur- 
ing the  year  1906,''  and  requested  a  check.  On  March 
7,  1907,  defendant  wrote  plaintiff  in  part  as  follows: 
"We  have  nearly  finished  checking  up  this  account. 
•  •  •  We  understand  from  our  Mr.  Meserole  that 
in  consideration  of  the  new  arrangement  made  on  the 
termination  of  your  contract  on  December  31-05, 
there  was  to  be  no  contingent  paid  on  the  unearned 
premium  on  business  written  in  1905.  •  •  •  Docu- 
ments in  our  possession  show  distinctly  that  our  un- 
derstanding of  the  matter  given  above  is  the  case." 
On  March  9th  plaintiff  replied:  "The  subject  of  my 
relinquishing  my  rights  under  the  old  agreement  per- 
taining to  the  1905  business  was  not  even  mentioned 
in  any  conversation  which  I  had  with  your  Mr.  Mes- 
erole or  any  one  else.  Whatever  documents  you  may 
have  in  your  possession  are  entirely  foreign  to  me." 
Several  other  letters  passed  between  the  parties,  the 
plaintiff  insisting  that  he  was  entitled  to  said  com- 
missions, and  the  defendant  taking  the  position,  as 
stated  in  one  of  the  letters,  that  "there  is  no  contin- 
gent commission  due  you  on  unearned  premiums  for 
1905,  the  agreement  of  1905  having  been  cancelled  and 
abrogated  upon  the  new  agreement  for  1906,"  On 
June  22,  1907,  plaintiff  forwarded  to  defendant  a  cor- 
rected statement  "for  the  balance  of  contingent  com- 
mission due  under  the  1905  agreement,"  showing  the 
Sum  of  $3,231.73  to  be  due  him.  The  defendant  refused 
to  pay  the  same  or  any  part  thereof,  and  on  June  28, 
1907,  plaintiff  commenced  the  present  suit.  On  the 
iariail_plaintiff  introduced  a  further  corrected  state* 
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ment,  showing  the  sum  of  $3,080.25  to  be  due  him.  The 
correctness  of  this  amount  does  not  appear  to  have 
been  disputed  by  the  defendant  on  the  trial,  nor  is  it 
here  disputed. 

At  the  conclusion  of  all  the  evidence  plaintiff  sub- 
mitted to  the  court  the  following  proposition,  to  be 
held  as  the  law  applicable  to  the  case,  but  the  court 
marked  the  same  ''Eefused,"  and  plaintiff  excepted: 

''The  court  finds  as  a  matter  of  law  that,  under  the 
contracts  introduced  in  evidence  in  this  case,  the  plain- 
tiff is  entitled  to  receive  and  recover  from  defendant 
that  portion  of  the  profits  of  the  business  written  or 
placed  by  him  in  the  year  1905  as  is  designated  in  the 
contract  dated  August  3rd,  1905,  and  covering  from 
January  1st,  1905,  as  soon  as  said  profits  could  be 
ascertained,  and  that  said  profits  could  not  be  ascer- 
tained until  January  1st,  1907.'^ 

Counsel  for  defendant  here  contend,  in  substance, 
that  all  contingent  commissions  due  plaintiff  under  the 

1905  contract  sued  upon  were  paid  to  him  on  Jime  26, 
1906,  by  said  checks  aggregating  the  sum  of  $4,704.90 ; 
that  it  was  not  contemplated  by  the  parties  that  plain- 
tiff was  to  be  paid  contingent  commissions  on  the 
"unearned"  premiums  as  of  January  1, 1906,  which  un- 
earned premiums,  or  a  portion  of  them,  might  become 
''earned'^  premiums  on  January  1,  1907;  and  that  the 
''unearned'^  premiums  as  of  January  1,  1906,  which 
were  carried  forward  as  '* re-insurance  reserve"  and 
upon  which  plaintiff  now  claims  commissions,  were 
hot  earned  in  the  year  1905  (i.  e.,  during  the  life  of 
the  contract  sued  upon)  but  became  earned  during 
the  year  1906,  after  the  1905  contract  had  ceased  to 
exist,  it  having  been  terminated  by  the  making  of  the 
new  1906  contract.  Counsel  however  admit,  in  their 
printed  argument,  that  if  the  1905  contract  sued  upon 
had  not  been  terminated  at  the  end  of  that  year,  and 
plaintiff  had  continued  to  work  under  said  contract 
during  the  year  1906,  plaintiff  at  the  end  of  the  year 

1906  would  have  been  entitled  to  contingent  commis- 
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sions  on  the  ^'unearned''  premiums  as  of  January  1, 
1906,  and  this  because  said  premiums  would  have  be- 
come earned  in  1906  and  during  the  life  of  the  con- 
tract 

Counsel  for  plaintiff  contend,  in  substance,  that 
the  commissions  for  which  plaintiff  sues  were  earned 
during  the  year  1905  when,  through  his  efforts,  the 
policies  were  written  and  the  premiums  paid ;  that  his 
right  thereto  became  vested  on  January  1,  1906 ;  that 
the  vait^  of  that  right,  i.  e.,  the  amount  to  be  paid  him, 
alone  remained  uncertain  or  contingent,  which  could 
not  be  determined  until  January  1,  1907,  when  all  the 
policies  written  in  1905  had  expired  and  all  losses 
could  then  be  figured  and  the  net  profits  on  the  1905 
business  determined,  and  that  payment  of  the  correct 
amount  of  commissions  was  merely  postponed  until  it 
could  be  ascertained;  that  this  vested  right  was  not 
affected  or  relinquished  by  anything  contained  in  the 
new  contract  of  December  4, 1905,  which  related  solely 
to  the  future  relations  between  the  parties  from  and 
after  January  1,  1906,  and  that  it  is  not  shown  by  the 
evidence  that  said  right  was  relinquished  by  any  other 
act  or  agreement  of  the  plaintiff  and  that  by  defend- 
ant's construction  of  the  contract  sued  upon,  as  con- 
tained in  his  letter  of  September  8,  1905,  and  by  his 
paying  plaintiff,  on  June  26, 1906,  the  sum  of  $3,017.91, 
as  commission  on  business  done  by  plaintiff  in  the 
year  1904,  which  sum  was  based  on  the  **  re-insurance 
reserve*'  previously  deducted  from  the  premium  re- 
ceipts during  said  year  1904,  defendant  recognized  the 
right  of  plaintiff  to  the  balance  of.  commissions  here 
in  question. 

After  careful  consideration  of  the  evidence  and  of 
the  arguments  of  respective  counsel  in  support  of 
their  contentions,  we  have  reached  the  conclusion  that 
the  trial  court  erred  in  entering  the  judgment  appealed 
from  and  in  not  entering  a  judgment  in  favor  of  plain- 
tiff for  the  sum  of  $3,080.85,  together  with  interest 
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thereon.  We  are  of  the  opinion  that,  nnder  all  the 
facts  and  circumstances  in  evidence,  plaintiff's  right 
to  the  commissions  here  in  question  became  vested  in 
him  at  the  end  of  year  1905,  although  the  total  amount 
of  commissions  to  be  ultimately  paid  him  on  account 
of  premiums  written  and  collected  by  him  during  said 
year  could  not  definitely  be  determined  until  the  ex- 
piration of  the  year  1906,  and  that  his  right  to  said  com- 
missions was  not  affected  or  relinquished  by  said  new 
contract  of  December  4, 1905,  or  by  his  acts  thereunder 
or  by  any  other  acts  of  his. 

In  the  case  of  Alabama  Oil  <&  Pipe  Line  Co.  v.  Sun 
Co.,  99  Tex.  606,  a  contract  under  which  certain  rights 
had  accrued  was  canceled  by  a  new  agreement,  and 
the  question  before  the  court  was  whether  the  new 
agreement  so  far  abrogated  the  old  as  to  defeat  a  re- 
covery on  certain  rights  vested  thereunder.  The 
Court  said  (p.  611) : 

'*It  is  true  that  parties  to  a  contract  may  agree  to 
cancel  it  and,  if  there  be  nothing  to  indicate  a  different 
intention,  each  party  will  be  fully  discharged  from  all 
liability  under  such  contract.  But  the  use  of  the  word 
*  rescind'  or  *  cancel, 'will  not  necessarily  have  that 
effect.  The  liability  in  this  case  must  be  referred  to 
the  terms  of  the  agreement  to  cancel  and,  in  order  to 
interpret  that  agreement,  we  must  look  to  the  inten- 
tion of  the  parties,  the  character  of  the  contract  to  be 
cancelled  and  to  the  situation  of  the  parties  at  the 
time  as  well  as  to  the  attending  facts  and  circum- 
stances which  throw  light  upon  the  question  of  intent. 
If  it  appears  from  these  facts  and  circumstances  that 
it  was  not  the  intention  of  the  parties  that  the  act  of 
cancellation  should  have  a  retroactive  effect  to  de- 
stroy previously  vested  rights,  then  the  contract  will 
be  80  construed  as  to  preserve  those  rights."  See  also 
City  of  New  York  v.  New  York  Refrigerating  Const. 
Co.,  146  N.  Y.  210,  215;  Hayes  v.  City  of  Nashville,  26 
C.  C-  A.  59,  80  Fed.  641,  646;  Dibble  v.  Dimick,  143 
N.  Y.  549,  553;  Greene  &  Sons  v.  Freund,  80  0.  C.  A. 
387, 150  Fed.  721;  Singer  Mfg.  Co.  v.  Brewer,  78  Ark. 
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202,  204;  Sackett  i;.  Centaur  Motor  Co.,  189  lU.  App. 
372, 

It  is  also  contended  by  counsel  for  defendant  that 
plaintiff  is  not  entitled  to  a  judgment  in  any  amount 
because  no  office  expenses,  incurred  by  plaintiff  in  the 
year  1906  in  giving  the  necessary  attention  to  the 
risks  on  policies  written  in  1905,  are  considered  by 
plaintiff  in  figuring  the  amount  of  his  present  claim, 
Vhich  is  based  on  the  *' re-insurance  reserve'^  of  1905. 
We  do  not  think  there  is  any  merit  in  the  contention. 
All  the  expenses  of  getting  the  business  or  premiums, 
contained  in  said  **  re-insurance  reserve, ''  had  been 
charged  against  the  entire  premiums  received  during 
1905  in  plaintiff^s  account  rendered  on  June  18,  1906, 
ind  by  the  settlement  of  that  account  on  June  26, 1906, 
said  expenses  were  satisfied.  Furthermore,  the  con- 
tention of  counsel  is  contrary  to  the  previous  practice 
of  the  parties,  as  is  shown  in  the  item  of  the  account  of 
June  18,  1906,  relative  to  the  1904  **  reinsurance  re- 
serve.'' Furthermore,  by  both  the  1905  and  the  1906 
cointracts  it  was  provided  that  office  expenses  should 
be  paid  out  of  "excess  brokerage  commissions,"  etc., 
Which  the  evidence  shows  more  than  covered  all  office 
expenses.  Furthermore,  by  the  1906  contract  it  was 
provided  that  plaintiff  should  "oversee  and  regu- 
late'' the  business  of  defendant's  companies  "outside 
of  Cook  County,"  and  the  evidence  shows  that  after 
January  1,  190iS,  he  did  so,  as  he  formerly  had  done, 
tad  that,  as  to  the  unexpired  1905  policies,  he  did 
whatever  had  to  be  done  in  precisely  the  same  manner 
as  he  would  have  done  had  the  1905  contract  been  con- 
tinued in  force. 

Counsel  for  defendant  place  great  reliance  on  the 
case  of  Mississippi  Home  Ins.  Co.  v.  Adams  <&  Boyle, 
84  Ark.  431,  as  sustaining  their  construction  of  the 
contract  in  question.  The  facts  of  the  present  case 
aiJp^ar  to  be  materially  different  from  those  in  that 
case.  Furthermore,  in  the  contract  here  in  question 
no  special  provision  is  made  as  to  the  settlement  of 
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plaintiff  ^s  contingent  commissions  in  the  event  of  the 
termination  of  the  contract,  while  in  said  Adams  case 
there  was  the  following  provision:  **This  agreement 
may  be  terminated  at  any  time  by  either  party  after 
giving  thirty  (30)  days'  written  notice  to  the  other,  in 
which  event  payment  of  compensation  as  above  pro- 
vided shall  be  made,  and  wUl  he  in  liquidation  of  all 
payments  to  the  party  of  the  second  part  by  the  party 
of  the  first  part.''  And  we  do  not  think  that  any  of 
the  other  cases  cited  by  counsel  sustain  their  position 
taken  in  this  case.  In  those  cases  the  facts  are  so  at 
variance  with  those  of  the  present  case  as  not  to  be 
applicable. 

By  virtue  of  the  instrument  of  writing  or  contract 
sued  upon  and  under  the  facts  in  evidence,  we  think 
that  the  judgment  to  be  here  entered  in  favor  of  the 
plaintiff  and  against  the  defendant  should  not  only  be 
for  said  amount  of  $3,080.85,  but  should  also  include 
interest  thereon,  at  tiie  legal  rate  of  five  per  cent,  per 
annum,  from  June  22,  1907,  to  the  present  date.  Sec- 
tion 2,  ch.  74,  Hurd's  E.  S.  (J.  &  A.  1[  6691) ;  A.  B.  Dick 
Co.  V.  Sherwood  Letter  File  Co.,  157  111.  325,  338; 
Bauer  v.  Hindley,  222  111.  319,  323.  In  a  case  tried 
before  the  court  without  a  jury  we  can  include  in- 
terest in  the  judgment  here  entered.  Dean  <6  Son, 
Ltd.  V.  W.  B.  Conkey  Co.,  180  111.  App.  162,  ,183,  and 
cases  there  cited.  The  interest  on  $3,080.85  at  said 
rate  from  June  22,  1907,  to  January  22,  1915,  is 
$1,168.15,  which  added  to  $3,080.85,  makes  the  total 
sum  of  $4,249. 

The  judgment  of  the  Superior  Court  of  Cook  county 
is  reversed  and  judgment  is  entered  in  this  court  in 
favor  of  the  plaintiff,  Frank  R.  Thompson,  and  against 
the  defendant,  J.  S.  Frelinghuysen,  in  the  sum  of 
$4,249. 

Judgment  reversed  and  judgment  here. 

Finding  of  facts. — ^We  find  as  facts  that  the  plain- 
tiff, Frank  B.  Thompson,  made  the  contract  or  agree- 
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ment  sued  upon,  dated  August  3,  1905,  with  the 
defendant,  J.  S.  Frelinghuysen ;  that  he  performed  all 
services  required  to  be  performed  by  him  thereunder 
as  agent  or  representative  of  the  defendant;  that  he 
acted  as  such  representative  thereunder  until  and  in- 
cluding December  31,  1905 ;  that  he  acted  as  the  agent 
or  representative  of  the  defendant  during  the  year 
1906,  but  under  another  contract,  dated  December  4, 
1905;  that  on  January  1,  1907,  there  became  and  was 
due  plaintiff  from  defendant  a  balance  of  $3,080.85  for 
certain  commissions  for  services  i)erformed  by  plain- 
tiff for  defendant  during  the  year  1905  and  up  to  and 
including  December  31,  1905,  under  the  contract  or 
agreement  sued  upon ;  that  plaintiff  at  no  time  waived 
or  relinquished  the  payment  to  him  of  said  balance 
for  commissions;  and  that  no  part  of  said  sum  has 
ever  been  paid  plaintiff. 


Mercantile  Trust  Company  of  Illinois^  Appellee^  t. 
E.  H.  Eastor,  Appellant. 

Oen.  No.  20^295. 

1.  Pija)0B8,  8  2* — wTuU  oonatitutea  pledge.  Where  an  agreement 
stated  that  a  corporation  was  desirous  of  ''selling"  accounts  re- 
ceivable, and  that  plaintiff  agreed  "to  buy"  such  accounts  as  were 
"acceptable,"  but  such  agreement  provided  that  the  corporation 
should  pay  all  "losses"  incurred  in  and  about  any  account  in  default 
suggesting  that  the  plaintiff  would  look  to  the  corporation  and 
not  the  debtor  if  the  latter  should  be  insolvent  or  would  not  pay, 
and  also  provided  that  the  corporation  should  make  entries  on  its 
books  of  the  sale,  and  stating  that  the  corporation  was  financially  re- 
sponsible, it  was  an  agreement  for  the  loaning  of  money  to  the  cor- 
poration upon  accounts  receivable  as  security,  and  not  a  sale  of  such 
accounts. 

*See  Illinois  Notes  Dlsott,  Vols.  XX  to  XV,  and  CamnhitlTe  Qnnrtesljr,  Muno 
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2.  Plsdoes,  8  2* — when  pledge  distinct  from  tale.  ProTislons  of 
fui  agreement  as  to  accounts  receivable  allowing  tbe  "^uyer"  to  retain 

.  accounts  as  "security,"  held  inconsistent  with  the  idea  of  a  sale  of 
such  accounts. 

3.  PLEDGES,  8  2* — what  distinguishes  sale  from  pledge.  Where  a 
corporation  "selling"  accounts  agreed  to  guaranty  all  losses,  the  idea 
of  guaranty  was  inconsistent  with  the  idea  of  a  sale  of  the  ao- 
oounts,  since  it  suggested  that  the  plaintiff  have  additional  security 
for  the  money  advanced  for  the  accounts. 

4.  Ck>BP0SATi0N,  I  448* — when  loan  contract  ultra  vires.  A  cor- 
poration organized  under  the  General  Incorporation  Act  of  Illinois 
is  prohibited  from  engaging  in  the  business  of  loaning  money 
(Kurd's  R.  8.,  ch.  32,  sec  1,  J.  4b  A.  t  2418),  and  such  loan  is  ab- 
solutely void.     , 

5.  Ck>BPORATioN8,  {  443* — what  effect  of  void  agreement.  An  action 
cannot  be  maintained  against  a  corporation  as  guarantor  of  a  void 
agreement 

6.  Appeal  and  ebbob,  8  1802* — when  reversal  without  remanding 
proper.  The  Appellate  Court  may  reverse  without  remanding  where 
the  facts  are  different  from  the  finding  of  the  trial  court  and  are 
recited  in  the  Judgment,  and  when  it  reverses  for  errors  of  law 
which  cannot  be  cured  on  another  trial. 

Appeal  from  the-  Municipal  Court  of  Chicago;  the  Hon.  Joseph 

Sabatq,  Judge,  presiding.     Heard  in  the  Branch  Appellate  Court 

at  the  March  term,  1914.    Reversed.    Opinion  filed  January  26,  1915. 

Rehearing  denied  .February  6,  1915.    Certiorari  denied  by  Supreme 

"Court  (making  opinion  final). 

Statement  by  the  Court.  On  October  8,  1913,  the 
plaintiff,  Mercantile  Trust  Company  of  Illinois,  a  cor- 
poration, commenced  an  action  of  the  first  class,  in 
contract,  against  E.  H.  Kastor,  defendant,  on  his 
written  guaranty  in  connection  with  a  certain  Written 
agreement  between  the  United  States  Kellastone  Com- 
pany, an  Oklahoma  corporation  with  principal  place 
of  business  at  Chicago,  hereinafter  referred  to  as  the 
Kellastone  Company,  and  the  plaintiff.  The  plaintiff 
is  an  Illinois  corporation,  organized  under  the  general 
incorporation  act  of  this  State.  While  by  its  charter  it 
was  authorized,  among  other  things,  **to  buy,  sell,  hold 
and  own  open  acounts  •  *  •  and  choses  in  action  of 
any  and  every  kind,"  it  was  not  authoiized  to  engage 

•See  Illinois  Notes  Divest,  Vols.  XI  to  XV*  and  CiimiiUtiTe  Qoarterly,  mub« 
toDio  and  section  nnmber. 
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in  the  business  of  loaning  money.  On  November  18, 
1913,  the  cause  was  tried  before  a  jury  who  returned  a 
verdict  finding  the  issues  against  the  defendant  and 
assessing  plaintiff's  damages  at  the  sum  of  $3,140.12. 
The  court  instructed  the  jury  that  said  contract  be- 
tween the  Kellastone  Company  and  the  plaintiff,  in- 
troduced, in  evidence,  *48  construed  by  the  court  as  a 
contract  of  sale  and  not  a  pledge  or  a  loan,*'  to  the 
giving  of  which  instruction  the  defendant  excepted. 
Judgment  for  $3,140.12  was  entered  upon  the  verdict 
and  defendant  excepted,  and  defendant  seeks  by  this 
appeal  to  reverse  the  judgment. 

It  was  alleged  in  plaintiff's  statement  of  claim,  in 
substance,  that  $4,410.32  was  due  plaintiff  from  de- 
fendant **as  guarantor  of  the  contract"  between  the 
Kellastone  Company  and  plaintiff,  under  and  by  virtue 
of  which  contract  the  Kellastone  Company  '' assigned 
and  sold"  to  plaintiff  certain  of  its  accounts  against 
three  different  parties,  **  which  accounts  remain  un- 
paid by  the  debtors,"  and  which  accounts  the  Kella- 
stone Company  **has  failed  to  repay,  pursuant  to  the 
terms  of  the  agreement  aforementioned,  after  due  de- 
mand ;  wherefore,  defendant,  as  guarantor,  is  liable  to 
pay  the  amount  of  said  accounts  to  plaintiff."  The 
accounts  were  set  forth  in  said  statement  of  claim  as 
follows : 

"H.  A.  Jones,  Los  Angeles,  California. 

7/26/1913:  60  To  Mdse.    D.   4b   R.   G.  62661    |1240.50 

8/28    "        30    "      "        N.   Y.   C.  96551        885.00 

12125.60 


708.07 


J.  0.  Davis,  Hinsdale,  minois: 

8/27/1913:  30  To  Mdse. 

Wolverine  Building  and  Supply  Co., 

Detroit,  Michigan. 

8/21/1913:  30  dys  To  BAdse.  Car- 

95868 

810.00 

9/2           -                   tt        n           n 

10447 

640.00 

^                »                           W            M                M 

637.50 

12087.50 
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Cp. 

CoBh  $40.00 

••  280.00 

"  50.75 

"•  140.00        510.75 


1576.75 
$4410.32" 

The  contract  between  the  Kellastone  Company  and 
plaintiff,  together  with  the  guaranty  signed  by  de- 
fendant and  by  two  other  persons  (said  contract  and 
guaranty  being  partly  printed  and  partly  in  writing, 
and  the  guaranty  being  on  the  reverse  side  of  the 
paper),  were  attached  to  plaintiff's  statement  of  claim 
as  an  exhibit  and  made  a  part  thereof  and  are  as  fol- 
lows (italics  ours) : 

**Abticles  of  Agbeement,  entered  into  at  Chicago, 
Illinois,  this  second  day  of  September,  A.  D.  1913,  be- 
tween United  States  Ejbllastonb  Company,  an  Okla- 
homa Corporation,  hereinafter  designated  as  first 
party,  and  Mercantile  Trust  Company  of  Illinois,  an 
Illinois  Corporation,  hereinafter  designated  as  second 
party. 

WITNESSETH,  That  Whereas,  first  party  is  desirous 
of  selling  to  second  party,  Contracts,  Accounts  Ee- 
ceivable  and  Choses  in  Action,  hereinafter  designated 
as  Accounts,  evidencing  shipments  of  personal  prop- 
erty; 

Now,  Therefore,  In  consideration  of  the  premises 
the  parties  agree  as  follows : 

First:  Second  party  agrees  to  buy  the  Accounts 
belonging  to  first  party  which  are  acceptable  to  it,  and 
to  pay  therefor  99%  of  the  face  value  thereof  on  Ac- 
counts that  are  paid  within  15  days  from  date  of 
purchase  by  second  party,  and  98%  of  the  face  value 
thereof  on  Accounts  that  are  paid  within  30  days  from 
date  of  purchase  by  second  party,  and  for  each  30  days 
thereafter  that  said  Accounts  are  not  paid,  the  pur- 
chase price  shall  be  reduced  1%.    Payment  to  be  made 
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by  second  party  as  follows:  77%  of  the  face  value 
thereof  upon  acceptance  by  second  party;  the  remain- 
der, less  all  deductions,  to  be  paid  to  first  party  imme- 
diately upon  payment  of  any  such  Accounts  to  second 
party;  provided,  however,  that  if  at  the  time  of  any 
settlement  between  the  parties  hereto,  any  of  the  Ac- 
counts purchased  hereunder  shall  be  in  Default,  pay- 
ment of  such  remainder,  while  any  of  the  Accounts  are 
in  Default,  shall  be  discretionary  with  second  party. 

Second:  The  term  Defa/ult  or  loss  as  used  in  this 
contract  is  construed  to  mean  the  non-payment  of  an 
Account  to  second  party  at  maturity;  insolvency  of 
the  debtor;  failure  or  refusal  of  a  debtor  to  accept,  re- 
ceive and  retain  the  property  evidenced  by  such  an  Ac- 
count. First  party  agrees  to  pay  to  second  party  ail 
expenses,  attorney's  fees  and  losses  incurred  by  second 
party  in  and  about  any  Account  in  Default. 

Third:  It  is  agreed  that  contemporaneously  with 
the  purchase  of  Accounts,  first  party  shall  assign  and 
set  over  to  second  party,  such  Accounts  purchased  by 
it,  to  the  end  that  second  party  shall  be  and  become  sub- 
rogated to  all  of  the  rights  possessed  by  first  party  in 
respect  thereto.  Second  party  shall  have  the  right  te 
endorse  the  name  of  first  party  on  all  evidences  of  ship 
ments  or  payment  pertaining  to  Accounts  purchascJ 
hereunder.  First  party  shall  make  entries  upoL 
its  books  disclosing  the  sale  to  second  party  of  Ac- 
coimts  purchased  hereunder,  and  all  records  pertaining 
thereto  shall  at  all  times  be  open  to  the  inspection  of 
the  second  party. 

Fotjbth:  It  is  expressly  understood  that  the  pur- 
chase of  Accounts  by  the  second  party  is  made  upon 
representations  in  writing  concerning  the  financial  re- 
sponsibility of  the  first  party;  statements  of  which  are 
to  be  furnished  second  party  once  every  calendar  year. 

Fifth:  First  party  is  hereby  given  the  right  to 
make  collections  of  Accounts  purchased  by  second 
party  and  to  that  extent  first  party  shall  act  as  the 
Agent  of  second  party.  The  agency  hereby  created 
may  be  terminated  by  either  party  upon  written  notice. 
During  this  agency,  first  party  agrees  to  transmit  and 
deliver  to  second  party  at  its  offices  in  Chicago,  HH- 
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nois,  on  the  day  of  receipt  thereof,  all  evidences  of  pay- 
ment of  Accounts  purchased  hereunder  in  the  original 
form  received. 

Sixth  :  This  agreement  and  all  its  provisions  shall 
inure  to  and  become  binding  upon  the  heirs,  executors, 
administrators,  successors  and  assigns  of  the  parties 
hereto. 

In  Witness  Whbbbop,  The  parties  hereto  have 
caused  these  presents  to  be  executed  on  the  day  and 
year  first  above  written. 

UNITED  STATES  KELLASTONE  CO.,  (Seal) 
By  Aabon  Bodenweiser,  (Seal), 
(Seal)  President 

Attest :    J,  G.  McConnell, 

Asst.  Secretary. 
MERCANTILE  TRUST  COMPANY  OF  ILLINOIS. 
(Seal) 

Attest  J    E.  W.  Pearson  By  A.  D.  Nast, 

Secretary.  President. 

The  following  Guaranty  and  Waiver  is  to  be  signed 
by  individuals. 

In  consideration  of  the  sum  of  One  ($1.00)  Dollar 
and  other  valuable  considerations  paid  by  MERCAN- 
TILE TRUST  COMPANY  OF  ILLINOIS,  to  each  of 
the  undersigned,  receipt  of  which  is  hereby  acknowl- 
edged, they  and  each  of  them  do  hereby  jointly  and 
severally  guarantee  to  MERCANTILE  TRUST  COM- 
PANY OF  ILLINOIS,  its  successors  or  assigns,  the 
full,  prompt  and  faithful  payment,  performance  and 
discharge  by  U.  S.  KELLASTONE  COMPANY,  of 
each  of  the  provisions  and  conditions  of  the  agreement 
on  reverse  side  hereof,  or  any  other  instrument  given 
or  executed  in  pursuance  thereof. 

The  undersigned  hereby  jointly  and  severally  waive 
all  notice  of  default  by  first  party,  and  waive  notice 
of  acceptance  of  this  guaranty  of  MERCANTILE 
TRUST  COMPANY  OF  ILLINOIS,  its  successors  or 
assigns. 

In  Witness  Whereof,  We  have  hereunto  set  our 
hands  and  seals  this  2nd  day  of  September,  A.  D.  1913, 

Aaron  Bodenweiseb         (Seal) 
J.  G.  McCoNNELL  (Seal) 

E.H.  Kastob  (Seal)'* 
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The  defendaiit,  Kastor,  in  his  amended  aflSdavit  of 
merits,  alleged,  in  substance:  (1)  That  the  contract 
sued  upon  (on  the  back  of  which  was  defendant's  guar- 
anty) is  one  for  the  loaning  of  money  and  is  ultra  vires 
the  plaintiff  corporation;  (2)  that  said  contract,  being 
for  the  loaning  of  money,  is  null  and  void  for  the 
reason  that  plaintiff,  as  a  corporation  organized  under 
the  General  Incorporation  Act  of  this  State  is  pro- 
hibited by  law  from  engaging  in  the  **  business  of  loan- 
ing money, '^  and  that  said  guaranty  is  also  invalid; 
(3)  that  said  contract,  being  for  the  loaning  of  money, 
is  usurious ;  (4)  that  plaintiff  has  collected  moneys  on 
certain  accounts  transferred  to  it  subsequent  to  the 
execution  of  said  contract  and  guaranty  and  applied 
such  collections  on  accounts  transferred  to  it  prior  to 
the  execution  of  said  contract  and  guaranty  without 
authority  from  defendant;  (5)  that  the  amounts 
claimed  to  be  due  on  the  particular  accounts  mentioned 
in  plaintiff's  statement  of  claim  are  incorrect;  and  (6) 
that  at  the  time  of  execution  of  said  contract  and  guar- 
anty it  was  agreed  between  plaintiff  and  defendant 
that  defendant  should  not  be  liable  except  in  the  event 
of  ultimate  financial  loss  sustained  by  plaintiff  by 
reason  of  its  dealings  with  the  Kellastone  Company, 
and  after  plaintiff  had  made  all  reasonable  efforts  to 
realize  upon  the  accounts  assigned  to  it. 

It  appears  from  the  evidence  introduced  at  the  trial 
that  just  prior  to  the  making  of  the  contract  sued  upon, 
dated  September  2,  1913,  the  Kellastone  Company, 
which  company  was  engaged  in  manufacturing  and  sell- 
ing a  certain  kind  of  building  material,  was  *'hard  up*' 
and  needed  money  to  run  its  business,  and  requested 
monetary  assistance  of  the  plaintiff.  At  this  time  the 
defendant,  Kastor,  had  recently  become  a  large  stock- 
holder in  the  Kellastone  Company,  though  not  the  own- 
er of  a  majority  of  the  stock.  Prior  to  the  time  of  his 
acquiring  said  stock  and  prior  to  the  execution  of  said 
contract,  the  Kellastone  Company  had  entered  into  a 
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similar  contraxst  with  plaintiff,  with  which  prior  con- 
tract Kastor  had  no  connection  and  under  which  a  num- 
ber of  accounts  receivable  of  the  Kellastone  Company 
had  been  assigned  to  plaintiff,  and  it  was  claimed  by 
plaintiff  that,  because  of  certain  ''duplicated"  and 
''crooked'*  invoices,  it  had  suffered  a  loss  in  the 
transactions  and  that  the  Kellastone  Company  was  in- 
debted to  it  on  said  "old"  accounts  in  a  large  sum. 
When  the  Kellastone  Company  suggested  the  making 
of  the  contract  sued  upon,  plaintiff  requested  that  Kas- 
tor, as  well  as  Bodenweiser  and  McConnell,  sign  said 
so-called  "guaranty  and  waiver,"  Before  Kastor 
would  agree  to  sign  the  same,  he  demanded  of  and  re- 
ceived from  Nast,  president  of  plaintiff,  a  letter  where- 
in Nast  wrote  that  "we  look  to  you  only  to  make  good 
any  financial  loss  we  may  suffer  on  account  of  our  deal- 
ings with"  said  Kellastone  Company.  Shortly  after 
the  execution  of  the  contract  sued  upon,  the  Kellastone 
Company  delivered  over  to  the  plaintiff  various  of  its 
accounts  receivable,  including  the  accounts  mentioned 
in  plaintiff's  statement  of  claim,  aggregating,  face 
value,  more  than  $36,000,  and  on  account  of  which 
plaintiff  paid  to  the  Kellastone  Company,  in  cash, 
seventy-seven  per  cent,  of  the  face  value  of  said  ac- 
counts, and  no  more.  Each  time  any  accounts  were 
turned  over  to  plaintiff,  a  certain  so-called  "certificate 
of  indebtedness,"  describing  the  accounts,  was  signed 
by  the  Kellastone  Company  and  delivered  with  the  ac- 
counts to  plaintiff.  One  of  these  certificates,  intro- 
duced in  evidence,  is  dated  September  2,  1913,  and 
describes  fourteen  accounts  of  the  aggregate  face  value 
of  $11,318.  It  is  therein  "certified"  that  the  per- 
sons named  therein  are  indebted  to  the  "undersigned" 
(Kellastone  Company)  for  merchandise  sold  and  de- 
livered in  the  sums  set  opposite  their  respective  names. 
Then  follows  a  tabulation,  showing  respectively  the 
dates  of  the  bills,  the  names  of  the  debtors,  their  ad- 
dresses, the  amounts,   and  the  terms   of  payment, 


Chicago — Fibst  Distmot — Januaby,  1915.        227 

Mercantile  Trust  Ck).  of  Illinois  y.  Kastor,  191  111.  App.  219. 

whether  thirty  or  sixty  days.  Immediately  under  the 
tabulation  of  the  accounts,  and  forming  a  part  of  said 
certificate,  is  the  following: 

**For  and  in  consideration  of  the  sum  of  One  Dollar 
($1.00)  and  other  good  and  valuable  considerations  to 
the  undersigned  in  hand  paid,  the  receipt  whereof  is 
hereby  acknowledged,  the  undersigned  hereby  sells, 
assigns  and  transfers  to  Mercantile  Trust  Company  of 
Illinois,  a  corporation,  its  successors  or  assigns,  all  its 
right,  title  and  interest  in  and  to  the  contracts  and  open 
accounts  above  named,  together  with  the  merchandise 
represented  thereby  and  including  the  right  of  stop- 
page in  transitu.  The  invoices  which  amount  to 
Eleven  Thousand  Three  Hundred  Eighteen  and  no/100 
Dollars  ($11318.00)  are  herewith  delivered  to  Mercan- 
tile Trust  Company  of  Illinois.  The  undersigned 
guarantees  that  the  moneys  due  on  said  contracts  and 
open  accounts  are  correctly  set  forth  in  above  sched- 
ule; that  fuU  deliveries  have  been  made  on  all  said 
contracts  and  open  accounts  in  accordance  with  the 
specifications  of  the  buyer ;  that  there  is  no  contra  ac- 
count against  any  of  them;  that  the  amounts  due  on 
said  contracts  and  open  accounts  as  set  out  in  said 
schedules  are  not  disputed  by  the  debtor  and  are  not 
past  due;  that  there  are  no  offsets  against  said  ac- 
counts or  any  of  them  for  freight,  drayage  or  other 
carrying  charges,  commissions,  damages  or  any  other 
counterclaims  of  any  nature  whatsoever;  that  the 
amount  set  out  in  each  item  of  said  schedule  is  net 
and  that  the  payment  of  said  item  or  items  is  not  con- 
tingent on  the  fulfillment  of  any  contracts,  past  or 
future,  and  that  entries  have  been  made  on  its  books 
disclosing  the  absolute  sale  thereof  to  Mercantile 
Trust  Company  of  Illinois,  its  successors  or  assigns. 
The  undersigned  further  agrees  to  advise  Mercantile 
Trust  Company  of  Illinois,  its  successors  or  assigns, 
of  any  occurrence  that  may  in  any  respect  impair  or 
reduce  the  amount  shown  to  be  due  from  debtors  on 
any  of  the  above  named  contracts  or  open  accounts.  It 
further  agrees  to  submit  to  Mercantile  Trust  Company 
of  Illinois,  its  successors  or  assigns,  the  original  cor- 
respondence or  other  documentary  evidence  relating  to 
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any  of  the  contracts  or  open  accounts  listed  above  when- 
ever requested  to  do  so  by  Mercantile  Trust  Company 
of  Illinois,  its  successors  or  assigns. 

In  consideration  of  the  promises  aforesaid,  and  the 
further  sum  of  One  Dollar  to  the  undersigned  hereto- 
fore paid,  the  undersigned  hereby  guarantees  the  pay- 
ment in  full  to  Mercantile  Trust  Company  of  Illinois, 
its  successors  or  assigns,  of  the  above  named  contracts 
and  open  accounts  in  accordance  with  the  terms  indi- 
cated and  appearing  thereon. 
Sep  3,  1913        339.54  —  3%  Reg. 

8714.86 

2263.60 


$11318.00 
U.  S.  KELLASTONE  COMPANY  (Seal) 
Aaeon  Bodbnweiseb." 
Both  of  the  items  of  the  ** Jones"  account,  men- 
tioned in  plaintiff's  statement  of  claim,  and  the  first 
item  of  the  ** Wolverine"  account,  were  included  in 
said  instrument  and  said  accounts  were  assigned  to 
plaintiff.  Other  similar  instruments  were  subse- 
quently signed  by  the  Kellastone  Company.  The 
**  Davis"  account,  mentioned  in  said  statement 
of  claim,  and  the  second  item  of  said  **  Wolverine"  ac- 
count were  assigned  to  plaintiff  by  instrument  dated 
September  4,  1913,  and  the  third  item  of  said  **  Wol- 
verine" account  by  instrument  dated  September  12, 
1913.  The  Kellastone  Company  received  from  the 
plaintiff,  in  cash,  seventy-seven  per  cent.,  only,  of  the 
face  value  of  said  Jones,  Davis  and  Wolverine  accounts, 
or  the  sum  of  $3,789.22.  Subsequently  $510.75  was 
credited  by  the  plaintiff  as  having  been  received  in  cash 
by  plaintiff  on  said  Wolverine  account,  leaving  a  bal- 
ance of  money  actually  paid  by  plaintiff  to  the  Kella- 
stone Company,  and  not  returned  to  plaintiff  on  said 
accounts,  of  $3,278.47.  Plaintiff,  however,  about  one 
mouth  after  said  accounts  were  assigned  to  it,  sued  to 
recover  from  defendant  as  guarantor  the  face  value  of 
said  accounts,  less  said  sum  of  $510.75,  or  the  net  sum 
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of  $4,410.32.  It  does  not  appear  whether  said  debtors 
were  insolvent  or  not,  and  it  does  not  appear  that  any 
suit  was  brought  against  any  of  them  to  enforce  the 
collection  of  said  accounts.  As  to  the  Jones  account, 
Mr,  Nast,  president  of  plaintiff,  testified,  in  substance, 
that  plaintiff  had  been  trying  to  collect  it  but  without 
success,  that  Jones  claimed  a  set-off  and  had  refused 
to  pay.  As  to  the  Davis  account,  he  testified  that 
plaintiff  had  been  unable  to  locate  Davis  and  that 
letters  written  to  him  had  been  returned.  As  to  the 
Wolverine  account,  he  testified  that  the  same  was 
in  the  hands  of  plaintiff's  attorneys  in  Detroit  and  that 
they  reported  they  were  unable  to  collect  the  balance. 
He  further  testified,  in  substance,  that  after  ascertain- 
ing plaintiff's  inability  to  collect  said  accounts  plain- 
tiff **made  demand  on  the  Kellastone  Company  for 
the  money  under  the  contract'' ;  that  both  Bodenweiser 
and  Kastor  came  to  plaintiff's  office  about  October  5, 
1913 ;  that  he  (Nast)  showed  them  a  notice  he  had  from 
Jones  and  requested  them  to  ** repurchase"  the  Jones 
account;  that  he  asked  Kastor  to  *'make  good  these 
losses";  that  Kastor  said  that  he  did  not  want  plaintiff 
to  crowd  him  and  that  plaintiff  would  get  its  money, 
as  he  was  good  for  it ;  that  Kastor  kept  on  giving  ex- 
cuses, but  as  no  money  seemed  to  be  forthcoming 
plaintiff  commenced  this  suit  on  October  8,  1913. 

On  the  **new"  accounts,  t.  e.,  those  accounts  assigned 
after  the  making  of  the  contract  sued  upon  and  of 
which  the  Jones,  Davis  and  Wolverine  accounts  were 
a  part,  Nast  testified  that  in  round  figures  plaintiff 
had  collected  about  $10,000 ;  that  nothing  had  been  col- 
lected on  said  Jones,  Davis  and  Wolverine  accounts 
save  as  mentioned  in  the  statement  of  claim;  that  be- 
fore the  contract  sued  upon  was  signed  Kastor 
verbally  agreed  with  Nast  that  plaintiff  could  take 
twenty  per  cent,  of  the  collections  made  on  said  **new" 
accounts  and  apply  that  twenty  per  cent,  on  the  short- 
age which  existed  on  the  **old"  accounts,  t,  e.,  those 
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accounts  which  had  been  assigned  to  plaintiff  under 
said  prior  contract;  and  that  the  amount  so  applied 
was  about  $1,500.  Kastor,  however,  denied  making 
any  such  verbal  arrangement  with  Nast,  and  the  latter 
admitted  that  Kastor  never  gave  him  any  written 
authority  to  make  such  application. 

It  further  appeared  from  the  evidence  that  between 
the  time  the  present  suit  was  brought  and  the  trial 
thereof,  the  Kellastone  Company  had  gone  into  bank- 
ruptcy. Nast  further  testified  that  plaintiff  had  been 
unable  to  collect  anything  on  certain  of  the  accounts, 
other  than  the  Jones,  Davis  and  Wolverine  accounts, 
assigned  to  it  after  the  execution  of  the  contract  sued 
on,  but  the  evidence  does  not  show  definitely  what  ulti- 
mate loss,  if  any,  plaintiff  will  suffer  by  reason  of  the 
transactions  with  the  Kellastone  Company  under  said 
contract.  On  the  three  so-called  *' certificates  of  in- 
debtedness" introduced,  evidencing  the  assignments 
to  plaintiff  of  the  Jones,  Davis  and  Wolverine  ac- 
counts, as  well  as  many  other  accounts,  appeared  the 
following  indorsement,  signed  by  plaintiff  by  its  assis- 
tant secretary,  viz.:  **For  value  received,  all  right, 
title  and  interest  in  and  to  this  contract  or  claim  is 
hereby  sold,  assigned  and  transferred  to  The  Hibern- 
ian Banking  Association,  as  trustee,  and  payment  in 
full  is  hereby  guaranteed."  On  the  ** certificates" 
dated  September  2nd  and  September  4th,  said  assign- 
ments to  the  bank  are  each  dated  September  9,  1913, 
and  on  the  ** certificate"  dated  September  12th,  said 
assignment  to  the  bank  is  dated  September  15,  1913. 

At  the  conclusion  of  plaintiff's  evidence,  and  again 
at  the  conclusion  of  all  the  evidence,  the  defendant 
moved  the  court  to  instruct  the  jury  to  find  the  issues 
for  defendant,  but  the  motions  were  overruled  and  ex- 
ceptions taken. 

Habbis  F.  WnjiiAMS,  for  appellant;  Eij)oisr  M.  Votaw 
and  W,  Scott  Hodges,  of  counsel. 
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BiKOER,  WiLHABTz,  LouEE  &  CoNOANNON,  for  appel- 
lee. 

Mb.  Justiob  GBiDiiSr  delivered  the  opinion  of  the 
court. 

The  main  contention  of  counsel  for  defendant  is  that 
there  can  be  no  recovery  by  plaintiff  in  this  case  be- 
cause (1)  the  agreement  of  September  2,  1913,  upon 
which  the  suit  is  based,  amounts  to  the  pledging  of 
certain  accounts  receivable  to  secure  the  repayment  of 
money  advanced,  and  is,  therefore,  a  mere  money  loan- 
ing agreement,  and  not  an  agreement  for  the  sale  of 
the  accounts;  and,  (2)  it  being  such  an  agreement,  the 
same  is  not  only  tdtra  vires  the  plaintiff  corporation 
but  is  illegal,  in  that  plaintiff  as  a  corporation,  organ- 
ized imder  the  General  Incorporation  Act  of  niinois, 
is  not  permitted  by  its  charter  to  loan  money. 

We  have  been  favored  with  elaborate  arguments  by 
the  respective  counsel  and,  after  careful  consideration 
of  the  same  and  of  some  of  the  cases  cited  and  other 
eases,  we  have  reached  the  conclusion  that  the  agree- 
ment in  question  is  an  agreement  for  the  loaning  of 
money  by  plaintiff  to  the  Kellastone  Company  upon 
accounts  receivable  of  the  latter  company  as  security, 
rather  than  on  agreement  for  the  sale  of  the  accounts 
to  plaintiff,  and  that  the  accounts  in  question  in  this 
case  should  rightly  be  considered  as  having  been 
pledged  with  plaintiff  as  security  for  certain  moneys 
loaned  thereon  to  the  Kellastone  Company,  rather  than 
as  having  been  sold  by  the  Kellastone  Company  to 
plaintiff-  Other  agreements,  much  resembling  the 
agreement  in  question,  have  been  construed  recently 
by  United  States  courts  as  not  being  agreements  for 
the  sale  of  accounts  but  rather  as  agreements  pledging 
accounts  as  security  for  money  loaned,  and  transac- 
tions under  said  agreements,  quite  similar  to  the  trans- 
actions here  disclosed,  have  been  considered  by  said 
courts  as  loans  rather  than  sales.    In  re  American 
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Fibre  Reed  Co.,  206  Fed.  309,  affirmed  in  Home  Bond 
Co.  V.  McChesney,  127  C.  C.  A.  552,  210  Fed.  893;  In 
re  Grand  Union  Co.,  on  petition  of  Hamilton  Invest- 
ment Co.,  a  decision  by  the  United  States  Circuit  Court 
of  Appeals,  for  the  Second  Circuit,  opinion  filed  De- 
cember 15,  1914.    See  219  Fed.  353. 

While  in  the  agreement  here  in  question  it  is  stated 
that  the  Kellastone  Company  is  desirous  of  "selling'* 
to  plaintiff  accounts  receivable  and  that  plaintiff  agrees 
*Ho  buy"  such  of  the  accounts  of  the  Kellastone  Com- 
pany as  '*are  acceptable"  to  plaintiff,  still,  as  it  seems 
to  us,  there  are  many  features  of  the  agreement  which 
characterize  it  as  an  agreement  for  the  pledging  rather 
than  the  sale  of  accounts.  We  shall  make  mention  of 
some  of  these  features:  (1)  In  the  second  paragraph 
of  the  agreement  the  term  ** default  or  loss,"  as  used 
therein  is  construed  to  mean  (a)  the  nonpayment  of  an 
account  to  plaintiff  at  maturity,  (b)  insolvency  of  the 
debtor,  or  (c)  failure  or  refusal  of  the  debtor  to  ac- 
cept, receive  and  retain  the  property  evidenced  by  an 
account;  and  the  Kellastone  Company  agrees  to  pay 
to  plaintiff  **all  expenses,  attorney's  fees  and  losses'' 
incurred  by  plaintiff  in  and  about  any  account  in  de- 
fault. This  provision  suggests  that  plaintiff  will  look 
to  the  Kellastone  Company  and  not  to  the  debtor,  in 
the  event  of  plaintiff's  failure  to  realize  on  an  account 
at  the  maturity  thereof  or  in  the  event  of  the  in- 
solvency of  the  debtor,  and  also  suggests  the  right  on 
the  part  of  plaintiff,  in  either  of  those  events,  to  de- 
mand and  enforce  repayment  to  it  from  the  Kellastone 
Company  of  the  moneys  previously  advanced  on  said 
account.  The  conduct  of  the  parties  is  in  conformity 
with  this  construction.  Nast  testified  that  when  the 
accounts  in  question  were  not  paid  at  maturity  plain- 
tiff *'made  demand  on  the  Kellastone  Company  for 
the  money  under  the  contract,"  and  afterwards  de- 
manded that  Kastor,  as  guarantor,  "make  good  these 
losses."    In  35  Cyc.  39,  it  is  said :    "If  there  is  a  right 
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reserved  by  the  buyer  to  demand  and  enforce  repay- 
ment the  transaction  is  not  a  sale  but  in  the  nature  of 
a  mortgage/'  In  Robinson  v.  Farrelly,  16  Ala.  472, 
it  was  held  that  where  the  vendee  retains  the  right  to 
demand  repayment  of  the  vendor,  notwithstanding  the 
purchase,  it  is  conclusive  to  show  that  the  transaction 
was  intended  as  a  security  and  not  a  sale.  If  it  was 
the  intention  of  the  parties  to  the  agreement  to  make 
a  sale  of  such  accounts  of  the  Kellastone  Company  as 
were  acceptable  to  plaintiff,  why  should  the  former 
agree  to  pay  the  latter  *'all  expenses,  attorney's  fees 
and  losses"  incurred  by  the  latter  in  and  about  any  ac- 
count in  default?  The  provision  appears  to  us  as 
negativing  any  intention  of  a  sale  of  the  accounts. 
The  plaintiff  does  not  take  the  risk  of  loss  on  the  ac- 
counts. (2)  In  the  third  paragraph  of  the  agreement 
it  is  provided  that  the  Kellastone  Company  **  shall 
make  entries  upon  its  books  disclosing  the  sale"  of  the 
accounts  to  plaintiff,  and  in  the  so-called  **  certificates 
of  indebtedness,"  signed  by  the  Kellastone  Company 
at  the  time  the  accounts  were  assigned,  the  Kellastone 
Company  ** guarantees"  that  *' entries  have  been  made 
on  its  books  disclosing  the  absolute  sale"  of  the  ac- 
counts to  plaintiff.  If  there  really  was  to  be  a  sale  of 
the  accounts,  such  provisions  were  not  needed.  In  the 
case  of  Bright  v.  Wagle,  3  Dana  (Ky.)  252,  Bright 
executed  a  writing  to  the  effect  that  he  had  bargained 
and  sold  to  Wagle  '^one  negro  boy  named  Daniel,"  for 
a  certain  sum  named,  and  it  was  stated  in  the  writing 
that  it  was  understood  that  Bright  was  to  have  the 
right  of  ** repurchasing"  said  boy  by  paying  said  sum 
by  a  certain  date,  together  with  twelve  per  cent,  on  the 
amount,  and  that  *'the  negro  aforesaid  is  to  remain  in 
the  possession  of  said  Wagle.''  In  construing  the 
writing  not  to  be  a  contract  for  the  sale  of  the  slave, 
the  Court  said  (p.  257) :  **  There  is  an  express  stipu- 
lation •  •  •  that  the  negro  was  to  remain  in  the 
possession  of  Wagle.    If  the  minds  of  the  parties  were 
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not  running  upon  a  loan,  and  a  mortgage,  pledge  or 
lien  upon  the  slave,  to  secure  it,  why  the  introduction 
of  this  stipulation?  If  it  were  a  sale,  and  so  intended 
by  the  parties,  no  reasonable  man  could  doubt,  but  that 
the  property  and  immediate  possession  thereof  would 
pass  to  the  vendee,  without  any  special  stipulation  to 
that  effect/'  (3)  In  the  fourth  paragraph  of  the 
agreement  it  is  provided  that  the  purchase  of  accounts 
by  plaintiff  is  made  upon  representations  in  writing 
concerning  the  financial  responsibility  of  the  Kellor 
stone  Company.  If  a  sale  of  accounts  to  plaintiff  were 
contemplated  plaintiff  would  not  be  concerned  about 
the  financial  responsibility  of  the  seller,  but  rather 
with  the  financial  responsibility  of  the  party  owing 
the  accounts.  (4)  In  the  first  paragraph  of  the 
agreement  it  is  provided  that  seventy-seven  per  cent, 
of  the  face  value  of  the  accounts  shall  be  paid  upon 
their  acceptance  by  plaintiff,  and  that  **the  remainder, 
less  all  deductions,"  shall  be  paid  to  the  Kellastone 
Company  immediately  upon  payment  of  any  such  ac- 
counts to  plaintiff,  but  there  is  the  proviso  that  if,  at 
the  time  of  any  settlement  between  the  Kellastone 
Company  and  plaintiff,  ^^any  of  the  accounts  purchased 
hereunder  shall  be  in  default"  (i.  e.,  not  paid  to  plain- 
tiff at  maturity,  or  the  party  owing  the  account  be  in- 
solvent, etc.),  ** payment  of  such  remainder,  while  any 
of  the  accounts  are  in  default,  shall  be  discretionary" 
with  plaintiff.  We  think  that  this  means  that  the 
parties  to  the  agreement  intended  that  plaintiff  might 
retain  the  balance  of  cash  received  by  it  on  any  paid 
account  or  accounts,  over  and  above  the  seventy-seven 
per  cent,  thereof  paid  by  it  at  the  time  said  account 
or  accounts  were  assigned  to  it,  as  long  as  emy  other 
account  remained  in  ** default,"  and  so  retain  said  bal- 
ance as  security  on  said  account  so  in  default.  We  do 
not  think  that  these  provisions,  taken  in  connection 
with  the  other  provisions  contained  in  said  first  para- 
graph, are  consistent  with  the  idea  of  a  sale  of  the  ao- 
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counts.  In  the  Americcm  Fibre  Reed  Co.  case,  supra, 
the  contract  there  in  question  had  provisions  very 
similar  to  the  provisions  in  said  first  paragraph  of 
the  agreement  here  in  question,  and  on  the  review  of 
that  case,  in  Home  Bond  Co.  v.  McChesney,  supra,  the 
Court  said  (p.  894) :  **The  record  discloses  to  us  a 
mutual  intendment  that  the  right  at  least  to  20  per 
cent,  of  the  full  value  of  each  of  the  accounts  receiv- 
able was  always  to  remain  in  the  bankrupts,  except 
only  for  purposes  of  security;  this  right  could  not  be 
both  sold  and  owned  by  the  bankrupts.*'  (5)  In  the 
"guaranty  and  waiver,'*  signed  by  defendant  and 
others,  it  is  stated  that  the  undersigned  jointly  and 
severally  guaranty  to  plaintiff  the  full  and  prompt 
** payment,  performance  and  discharge"  by  the  Kella- 
stone  Company  of  each  of  the  provisions  and  condi- 
tions of  the  agreement,  i.  e.,  that  the  Kellastone 
Company  will,  among  other  things,  pay  plaintiff  *  *  all  ex- 
penses, attorney's  fees  and  losses"  incurred  by  plain- 
tiff in  or  about  any  account  in  default.  We  think  that 
this  provision  is  also  inconsistent  with  the  idea  of  a 
sale  of  the  accounts.  It  suggests  that  the  parties  to 
the  agreement  intended  that  plaintiff  should  have  addi- 
tional  security  for  the  money  advanced  on  accounts  be- 
yond the  security  afforded  by  the  accounts  themselves. 
(6)  Before  the  agreement  was  signed  the  evidence 
shows  that  the  Kellastone  Company  was  *  *  hard  up ' '  and 
needed  money  to  run  its  business  and  had  applied  to 
plaintiff  for  monetary  assistance,  and  that  plaintiff 
insisted  upon  defendant  signing  said  *' guaranty  and 
waiver"  before  it  would  enter  into  the  contract.  (7) 
There  are  many  usurious  features  in  the  agreement, 
and  we  think  that  the  statement  of  the  Court  in  the  case 
of  In  re  American  Fibre  Reed  Co.,  supra,  (p.  318) 
relative  to  the  contracts  there  in  question  is  applicable 
to  the  agreement  here  in  question,  viz. :  **In  so  far  as 
the  contracts  in  question  here  use  words  fit  for  a  con- 
tract of  purchase,  they  are  mere  shams  and  devices 
to  cover  loans  of  money  at  usurious  rates  of  interest.'' 
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The  plaintiff  is  a  corporation  organized  under  the 
General  Incorporation  Act  of  Illinois.  As  such  a  cor- 
poration it  is  prohibited  from  engaging  in  the  **  busi- 
ness of  loaning  money"  (sec.  1,  ch.  32,  Hurd's  R.  S. 
J.  &  A.  ]f  2418).  Holding  as  we  do  that  the  agreement 
here  in  question  is  an  agreement  for  the  loaning  of 
money  by  plaintiff  to  the  Kellastone  Company,  it  fol- 
lows, we  think,  that  the  agreement  is  absolutely  void, 
that  no  action  could  be  maintained  thereon  by  plaintiff 
against  the  Kellastone  Company  and  that  the  doctrine 
of  estoppel  could  not  apply.  In  re  Grand  Union  Co., 
supra;  Central  Trans.  Co.  v.  Pullman's  Palace  Car  Co., 
139  U.  S.  24;  National  Home  Building  <&  Loan  Ass'n  v. 
Home  8av.  Bank,  181  111.  35 ;  Steele  v.  Fraternal  Trih- 
unes,  215  111.  190.  And  we  think  it  also  follows  that 
no^ction  can  be  maintained  by  plaintiff  against  defend- 
ant as  guarantor  of  a  void  agreement.    20  Cyc.  1420. 

In  the  '^guaranty  and  waiver,"  which  the  defendant 
signed  and  which  is  on  the  reverse  side  of  the  paper 
containing  the  agreement  between  the  Kellastone  Com- 
pany and  plaintiff,  it  is  provided  that  defendant 
guaranties  to  plaintiff  the  full,  prompt  and  faithful 
payment,  performance  and  discharge  by  the  Kellastone 
Company  of  each  of  the  provisions  and  conditions  of 
the  agreement  **on  the  reverse  side  hereof,  or  any  other 
instrument  given  or  executed  in  pursuance  thereof.'* 
In  the  so-called  '* certificates  of  indebtedness,"  signed 
only  by  the  Kellastone  Company  when  the  accounts  in 
question  were  assigned  by  it  to  the  plaintiff,  it  is 
stated  that  **the  undersigned  hereby  guarantees  the 
payment  in  full"  to  plaintiff  *'of  the  above  named  con- 
tracts and  open  accounts  in  accordance  with  the  terms 
indicated  and  appearing  thereon."  It  is  to  be  noticed 
that  these  instruments  are  not  signed  by  the  defendant, 
Kastor.  It  is  here  urged  by  plaintiff's  counsel  that 
these  instruments  should  be  considered  as  a  part  of  de- 
fendant's guaranty  because  they  are  instruments 
^^ given  or  executed  in  pursuance  of"  said  agreement^ 
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and  that  this  fixes  the  liability  of  defendant  in  this 
case.  We  cannot  assent  to  this,  for  reasons  stated  in 
American  Credit  £  Trust  Co.  v.  Witz,  186  111.  App.  184, 
187.  And  in  our  opinion  the  decision  in  that  case  dis- 
closes other  good  reasons  in  addition  to  those  herein- 
above mentioned,  why  there  can  be  no  recovery  in  the 
present  case  against  the  defendant  as  guarantor. 

In  view  of  the  foregoing,  it  is  unnecessary  for  us  to 
discuss  the  other  points  raised  by  counsel  for  defend- 
ant. 

In  Harty  Bros.  <&  Harty  Co.  v.  Polakow,  237  HI.  559, 
567,  it  is  said:  **The  Aj)pellate  Court  may  reverse 
without  remanding  under  two  conditions:  First, 
where  it  finds  the  facts  in  controversy  different  from 
the  finding  of  the  trial  court  and  recites  the  ultimate 
facts  so  found  in  its  judgment ;  second,  when  it  reverses 
for  errors  of  law  which  cannot  be  obviated  or  cured  on 
another  trial."  We  are  of  the  opinion  that  under  the 
facts  of  this  case  the  trial  court  erred  in  refusing  to 
grant  the  motions  of  defendant,  made  at  the  conclu- 
sion of  plaintiff's  evidence  and  again  at  the  close  of  all 
the  evidence,  to  instruct  the  jury  to  find  for  the  defend- 
ant, and  in  entering  the  judgment  appealed  from,  and 
that  there  can  be  no  recovery  by  plaintiff  of  defendant 
on  the  contract  and  guaranty  sued  upon,  at  any  subse- 
quent trial.  The  judgment  of  the  Municipal  Court  will 
be  reversed,  but  the  cause  will  not  be  remanded. 

Reversed. 
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B.  J.  Regnell  Company,  Appellee,  y.  Bleliard  A.  Meis- 
winkel,  Appellant. 

Gen.  No.  20,287.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
TosBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    AfRrmed.    Opinion  filed  January  26,  1915. 

Statement  of  the  Case. 

Action  by  B.  J.  Eegnell  Company  against  Richard 
A.  Meiswinkel  upon  a  contract  in  writing  to  do  car- 
penter work  on  a  building  for  $21,900.  Payments  were 
to  be  made  on  architect's  certificates,  the  final  certifi- 
cate being  conclusive  evidence  of  performance  of  the 
contract.  Plaintiff  alleged  that  it  secured  a  final  archi- 
tect's certificate  for  $2,838,  that  it  furnished  extras 
amounting  to  $526.56,  that  defendant  paid  $1,500  and 
refused  to  return  the  final  architect's  certificate. 
Plaintiff's  claim  was  for  $1,338,  balance  due  under  the 
certificate,  and  $526.56  for  extras,  with  interest.  At 
the  trial  defendant  elected  to  stand  by  its  aflSdavit  of 
merits  and  the  court  entered  judgment  for  the  plaintiff 
for  $1,540.89,  and  ordered  that  the  cause  proceed  to 
trial  as  to  the  balance  of  the  claim  and  interest.  To 
reverse  such  judgment,  defendant  appeals. 

Campb,  Koebel  &  Mechling,  for  appellant 

Joseph  G.  Sheldon,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Building  and  constbuction  contracts,  f  49* — when  delay  in  per- 
formance waived.    Where  a  contractor  was  allowed  to  proceed  with 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmulAtlTe  Qvartorlj.  mbm 
topic  and  section  number. 
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work  after  the  time  fixed  for  its  completion,  the  owner  waived  the 
right  to  object  or  claim  damages  for  the  delay  In  completing  the 
work,  It  appearing  that  the  delay  was  due  to  other  contractors  over 
whom  the  plaintiff  contractor  had  no  control 

2.  Building  and  conbtbuction  contbacts,  I  65* — toTien  archi- 
tecVs  certificate  conclusive  oa  to  performance.  Where  a  contract 
provides  that  the  architect's  final  certificate  shall  be  conclusive  evi- 
dence of  performance  of  the  contract,  such  certificate,  in  an  action 
of  assumpsit  brought  thereon,  is  conclusive  evidence,  unless  it  is 
shown  that  it  was  obtained  by  fraud  or  mistake. 

3.  JxjDGMENT,  §  106* — when  judgment  hy  default  proper.  Where 
averments  of  an  affidavit  of  merits  and  set-ofC  are  no  answer  to  a 
plaintiff's  claim  based  on  a  contract,  and  the  admission  of  defendant 
render  it  unnecessary  to  introduce  evidence  to  support  the  plain- 
tifTs  claim,  the  court  is  authorized  under  sections  55,  56  of  the  Prac- 
tice Act  (J.  ft  A.  KIT  8592,  8593)  to  enter  Judgment  as  by  default  for 
the  amount  of  the  plaintifTs  claim. 


Anna  May  field  Snell,  Appellant,  y.  Charles  W.  Snell, 

Appellee. 

Oen.  No.  20,800. 

1.  DivoBCE,  §  172* — when  persons  may  not  remarry.  Under  the 
statute  an  attempted  marriage  less  than  two  months  after  the 
divorce  of  the  husband  from  another  woman  is  void. 

2.  Masbiage,  §  29* — wTiat  alleffotions  are  material  in  seeking  an- 
nulment. In  a  bill  to  annul  a  marriage  and  set  aside  a  divorce,  the 
fact  that  the  complainant  did  not  know  of  the  defendant's  prior 
marriage  or  divorce  within  the  time  prohibited  by  statute  for  re- 
marrying is  immaterial  to  her  right  to  relief  and  need  not  be 
alleged. 

3.  DivoBCX,  §  58* — when  decree  void.  Where  a  marriage  is  void, 
a  divorce  thereafter  granted  based  on  the  void  marriage  is  void. 

4.  Masbiage,  f  29* — wTiat  contention  cannot  he  maintained  in 
seeking  annulment.  In  a  bill  to  annul  a  marriage  and  set  aside  a 
divorce,  the  contention  that  the  complainant  does  not  come  into 
court  with  clean  hands  cannot  be  made  the  basis  of  a  legal  defense 
where  the  State  is  an  interested  party. 

•See  UlinolB  Note*  Dtsett,  Vote.  XI  to  XY,  and  CvmiilftttTe  Quarterly,  Mune 
topic  and  lection  Bomber. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jbssb  A. 
Baldwin,  Jndge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Biarch  term,  1914.  Reversed  and  remanded  wltl)  directiona. 
Opinion  filed  January  26,  1915. 


H.  A«  Babnhabdt^  for  appellant. 
No  appearance  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

It  appears  from  the  averments  of  the  bill  of  com- 
plaint filed  by  appellant  December  2,  1913,  that  on 
June  18,  1907,  at  Chicago,  the  defendant  to  the  bill, 
appellee,  was  granted  a  decree  of  divorce  from  his 
then  wife,  Nettie  Snell,  on  the  ground  of  desertion, 
and  in  less  than  two  months  thereafter,  on  August  14, 
1907,  he  married  the  complainant,  Anna  May  Reid  Snell, 
at  Crown  Point,  Indiana.  It  further  appears  that  com- 
plainant did  not  know  of  the  former  marriage  and 
divorce  of  defendant  at  the  time  of  the  ceremony  at 
Crown  Point,  and  that  on  November  4,  1913,  the  com- 
plainant was  granted  a  divorce  from  the  defendant 
on  the  ground  of  adultery;  that  complainant  did  not 
know  on  November  4,  1913,  nor  until  sometime  there- 
after that  her  marriage  to  the  defendant  was  void  and 
that  she  never  was  the  legal  wife  of  the  defendant. 

The  bill  prays  for  setting  aside  the  divorce  and  to 
annul  the  marriage.  The  defendant,  appellee  here, 
interposed  a  demurrer  to  the  bill,  setting  up  as  grounds 
the  prior  divorce  of  complainant;  that  complainant 
does  not  come  into  court  with  clean  hands  because  she 
does  not  allege  that  she  did  not  know  of  the  former 
marriage  and  divorce  of  defendant  at  the  time  of  pro- 
curing her  divorce  and  that  complainant  should  not  be 
heard  to  allege  that  she  did  not  know  her  marriage  to 
the  defendant  was  void. 

The  chancellor  sustained  the  demurrer  and  dismissed 
the  bill  for  want  of  equity. 
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The  attempted  marriage  between  the  complainant 
and  the  defendant,  as  shown  by  complainant's  bill,  was 
not  voidable  but  was  absolutely  void  under  the  statutes 
of  Illinois.  Nehring  v.  Nehring,  164  HI.  App.  527; 
Szlauzis  V.  Szlauzis,  255  HI.  314;  Wilson  v.  Cook,  256 
HI.  460;  Olsen  v.  People,  219  111.  40. 

Whether  the  complainant  knew  or  did  not  know  of 
the  defendant's  prior  marriage  or  divorce  within  the 
time  prohibited  by  statute  for  remarrying  is  immate- 
rial to  her  right  to  relief,  and  it  is,  therefore,  unneces- 
sary to  allege  that  she  knew  or  did  not  know  of  the 
defendant's  prior  marriage  and  divorce.  The  com- 
plainant does  not  allege  that  she  did  not  know  that  she 
was  never  the  legal  wife  of  the  defendant  until  after 
the  decree  of  divorce  was  granted;  that  she  had  ground 
for  the  annulment  of  her  supposed  marriage  to  the  de- 
fendant. If  the  marriage  was  void  and  the  averment 
of  the  bill  was  that  it  was  void,  the  divorce  thereafter 
granted  based  upon  the  void  marriage  was  like- 
wise void,  futile  and  of  no  effect.  The  complainant  in 
this  case  has  the  right  to  have,  under  the  allegations 
of  her  bill,  the  marriage  declared  void  and  of  no  effect, 
and  thus  her  marital  rights  and.  condition  established 
by  the  decree. 

The  ground  stated  in  the  demurrer,  that  the  com- 
plainant does  not  come  into  court  with  clean  hands, 
cannot  be  made  the  basis  of  a  legal  defense  to  the  bill 
where  the  State  is  an  interested  party,  as  in  this  case. 
In  Szlauzis  v.  Szlauzis,  supra,  the  court  held  that  par- 
ties to  an  illegal  agreement  were  in  pari  delicto  and 
without  remedy  against  each  other  so  far  as  property 
rights  are  concerned,  and  the  law  will  refuse  to  lend 
its  aid  to  either  of  them,  and  on  page  319  of  the  opin- 
ion held  as  follows : 

**If,  as  a  consequence  of  his  illegal  act,  defendant  in 
error  has  suffered  a  wrong,  he  cannot  look  to  tibe  law 
for  redress.  Public  policy  will  not  permit  him  to  make 
his  own  illegal  act  the  foundation  of  a  legal  or  equitable 
right    The  rule  of  par  delictum  will  not  be  applied, 
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however,  to  prevent  relief  in  a  suit  to  annul  and  set 
aside  a  void  marriage.  That  is  a  matter  in  which  the 
State  is  an  interested  party.  Under  the  facts  as  found 
by  the  court  the  marriage  should  be  set  aside  as  void, 
but  the  parties  are  entitled  to  no  other  or  further 
relief.^' 

The  chancellor  erred  in  sustaining  the  demurrer  to 
the  bill  and  dismissing  the  bill  for  want  of  equity.  The 
decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  overrule  the  demurrer  and  proceed  in  the  case 
in  conformity  with  the  views  herein  expressed. 

Reversed  and  remanded  with  directions. 


li%   H.   Cobe^   Appellee^   t.   Frederick   H.   Bartlett, 

Appellant. 

een.  No.  20,382. 

1.  Vewdob  and  pubchaskb,  §  16*— ir?ia«  U  option  contract.  A 
contract  whereby  a  plaintiff  was  under  no  obligation  to  sell,  but  the 
defendants  were  under  obligations  to  buy  certain  premises  if  ac- 
quired through  foreclosure  of  a  trust  deed,  is  free  from  ambiguity 
and  uncertainty,  and  is  an  option  contract  to  sell  in  the  event  of  the 
happening  of  the  condition. 

2.  Vendor  and  pubchaseb,  %  65* — wlien  contract  not  amhigutnu. 
Under  a  contract  whereby  a  plaintiff  acquiring  premises  throuc^ 
foreclosure  of  a  trust  deed  was  to  sell  the  same  to  the  defendant, 
there  was  no  ambiguity  as  to  the  subject-matter  of  the  purchase, 
the  term  "premises"  being  usually  used  to  signify  land  and  its  ap- 
purtenances. 

3.  Vendob  and  P17BCHABE31,  §  65* — When  vendor  has  no  title  to 
convey.  Where  a  contract  provided  that  a  plaintiff  was  to  sdl 
certain  premises  if  acquired  under  a  trust  deed,  and  such  plaintiff 
had  no  title  to  the  premises  as  against  the  mortgagor  or  his  assigns 
or  grantees,  but  only  took  a  master's  deed  under  foreclosure  of  a 
second  trust  deed,  he  had  no  title  to  the  premises  and  the  deed 
tendered  by  such  plaintiff  would  have  conveyed  no  title. 

•Sm  nilnols  Notes  Dlseirt.  Volt.  JLI  to  XT,  and  OomiilAttTe  <|aMrterIx,  mmm 
topio  and  •oetlon  number. 
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4.  MoBTOAGEB,  §  96* — What  is  interest  of  mortgagee.  The  fee  title 
held  by  a  mortgagee  is  in  the  nature  of  a  base  or  determinable  fee 
measured  by  the  mortgage  debt,  and  when  paid  the  mortgagee's  title 
is  extinguished  by  operation  of  law. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  with  finding  of  facts.  Opinion 
filed  January  26,  1915.  Rehearing  denied  February  6»  1915. 
Certiorari  allowed  by  Supreme  Court 

Vail  &  Vettb,  for  appellant 

FoBEMAN,  Levin  &  Bobebtson^  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  Ira  M.  Cobe  against 
Frederick  H.  Bartlett  and  Clinton  S.  Woolfolk  to  re- 
cover  the  alleged  loss  and  damages  suffered  by  the 
plaintiff  by  reason  of  the  failure  on  the  part  of  defend- 
ants to  perform  their  obligations  under  a  written  con- 
tract between  the  parties.  Woolfolk  died  during  the 
trial  and  the  suit  proceeded  against  Bartlett  alone. 

The  action  was  tried  before  the  court  without  a  jury. 
The  court  found  the  issues  in  favor  of  the  plaintiff  and 
entered  judgment  against  Bartlett  for  $25,144.14. 

The  parties  will  be  referred  to  in  this  opinion  as 
plaintiff  and  defendant,  as  known  in  the  trial  court. 

A  stipulation  covering  the  material  and  controlling 
facts  was  made  in  the  trial  court  and  hence  only  ques- 
tions of  law  are  presented  and  argued  on  this  appeal. 

The  contract  which  forms  the  basis  of  the  action  was 
in  writing  as  follows : 

*'This  Agbeement,  made  and  entered  into' this  27th 
day  of  November,  A.  D.  1905,  by  and  between  Frederick 
H.  Bartlett  and  Clinton  S.  Woolfolk,  parties  of  the  first 
part,  and  Ira  M.  Cobe,  party  of  the  second  part,  Wit- 
nesseth  : 

That  Whebeas,  the  parties  of  the  first  part  have  sold 
to  the  party  of  the  second  part  a  certain  principal  note 

•S«e  nUnolB  Notes  IHsMt,  Volt.  XI  to  XV,  and  CnmiilaUTO  Qnartorlx,  atuam 


244  Appellate  Coubts  of  Illinois. 

Cobe  y.  Bartiett,  191  UL  App.  242. 

of  twenty  thousand  dollars  ($20,000)  dated  April  3, 
1905,  payable  on  or  before  five  (5)  years  after  date, 
with  interest  at  the  rate  of  five  (5)  per  cent,  per  an- 
num, payable  semi-annually,  together  with  nine  (9) 
interest  coupons  for  the  sum  of  five  hundred  dollars 
($500)  each;  all  executed  by  Benjamin  H.  Wallace  to 
the  order  of  himself  and  by  him  endorsed,  and  secured 
by  trust  deed  dated  April  3,  1905,  from  the  .said  Ben- 
jamin H,  Wallace  and  Dollie  F.  Wallace,  his  wife,  to 
the  Chicago  Title  &  Trust  Company,  trustee,  convey- 
ing lot  nine  (9)  in  Whitbeck^s  Subdivision  of  the  east 
h«3f  (1/^)  of  block  seventy-nine  (79)  in  the  Canal  Trus- 
tees' Subdivision  of  the  west  half  (i/^)  of  section 
twenty-seven  (27),  township  thirty-nine  (39)  north, 
range  fourteen  (14),  east  of  the  Third  Principal  Merid- 
ian, Cook  County,  Illinois ;  said  trust  deed  having  been 
recorded  in  the  recorder's  office  of  Cook  County,  Illi- 
nois, on  July  6, 1905,  as  Document  No.  3,720,530. 

Now  Thbbbforb,  in  consideration  of  the  sum  of 
thirty-three  thousand  five  hundred  dollars  ($33,500), 
and  as  one  of  the  terms  of  the  above  mentioned  sale, 
the  said  parties  of  the  first  part  agree,  in  the  event 
of  the  foreclosure  of  the  said  trust  deed  and  the  said 
party  of  the  second  part  acquiring  the  said  premises, 
as  described  therein,  through  foreclosure  for  the  sum 
not  exceeding  the  actual  amount  due  under  said  notes 
and  trust  deed,  as  found  by  the  decree,  to  purchase 
the  said  premises  from  the  said  party  of  the  second 
part  immediately  upon  the  expiration  of  the  period  of 
redemption  under  said  foreclosure,  a^d  to  pay  the  said 
party  of  the  second  part  for  said  premises  the  amount 
which  would  be  required  to  redeem  the  said  premises 
under  said  foreclosure  on  the  last  day  of  said  period 
of  redemption,  together  with  any  additional  charge  for 
master's  deed,  etc.,  but  excluding  any  sum  which  may 
be  allowed  in  said  foreclosure  proceeding  for  attor- 
neys' or  solicitors'  fees. 

In  Witness  Whereof,  the  said  parties  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above 
written. 

Clinton  S.  Woolpolk,  [Seal.] 
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Feedbrick  H.  Bartlett,  [Seal.] 

Northern  Liquidation  Company,     [Sbau] 
By  Wm.  B.  Walrath,  President.'* 

From  the  uncontroverted  facts  it  appears  that  in 
1905  the  Northern  Liquidation  Company  purchased  the 
premises  described  in  the  above  contract,  known  as 
Beveridge  building  property,  from  the  Prudential  Life 
Insurance  Company  of  America,  then  owner  of  the 
property.  The  sale  was  negotiated  through  the  de- 
fendant, Bartlett.  The  title  was  taken  in  the  name  of 
Benjamin  H.  Wallace.  Wallace  gave  his  note  to  the 
Prudential  Life  Insurance  Company  of  America,  se- 
cured by  a  mortgage  on  the  above  described  premises, 
for  $60,000,  the  unpaid  part  of  the  purchase  price. 

On  the  same  date  Wallace  made  another  note  for 
$20,000  with  interest  notes,  payable  to  his  order  and 
by  him  indorsed,  and  to  secure  the  same  he,  with  his 
wife,  executed  a  trust  deed  on  the  premises  to  the  Chi- 
cago Title  &  Trust  Company  as  trustee,  and  subject  to 
the  above  mentioned  $60,000  first  mortgage.  Each  of 
the  principal  notes  was  due  in  five  years  from  date. 

The  Prudential  Life  Insurance  Company  held  its 
paper  until  it  matured,  and  on  May  21,  1910,  filed  its 
bill  in  the  Circuit  Court  of  Cook  county  to  foreclose, 
making  defendants  all  parties  having  any  interest  as 
owners  of  the  equity  of  redemption,  or  subsequent  in- 
cumbrancers, including  the  Assets  Eealization  Com- 
pany, the  then  owner  of  the  $20,000  note  and  trust 
deed  securing  it.  In  that  proceeding  Samuel  E.  Jen- 
kins was  appointed  receiver,  November  19, 1910,  under 
an  order  directing  him,  among  other  things,  to  pay  out 
of  the  proceeds  of  rents,  etc.,  '*  expense  of  the  receiver 
theretofore  appointed  in  the  cause  entitled  Assets  Real- 
ization Compcmy  v.  Benjamin  H.  Wallace,  et  al,/'  a 
foreclosure  suit  then  pending  to  foreclose  the  second 
mortgage  above  mentioned  for  $20,000. 
.  A  decree  of  foreclosure  was  entered  in  the  foreclos- 
ure proceeding  under  the  first  mortgage  of  $60,000, 
and  on  November  26,  1910,  the  master  sold  the  prop- 
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erty  and  the  Prudential  Life  Insurance  Company  pur- 
chased it  at  the  master's  sale  for  $65,500.  On  the 
same  day  a  deficiency  decree  for  $2,266.14  was  entered 
for  the  balance  due  under  the  first  mortgage.  No  re- 
demption having  been  made  by  the  defendants  in  the 
foreclosure  proceedings  or  others,  the  master  made 
a  deed  of  the  pVemises  to  the  Prudential  Life  Insur- 
ance Company  February  28,  1912. 

It  appears  that  the  note  and  trust  deed  securing  the 
$20,000  was  held  by  the  Northern  Liquidation  Com- 
pany until  November  27,  1905,  at  which  time  the  note 
with  some  other  property  was  sold  to  plaintiff,  Ira  M. 
Cobe,  and  the  $20,000  proceeds  of  the  sale  went  to  the 
Northern  Liquidation  Company.  At  that  date  the  con- 
tract sued  on  was  executed,  evidencing  the  sale  of  the 
$20,000  note  and  was  signed  by  Woolf  oik  and  Bartlett 
individually,  and  by  the  Northern  Liquidation  Com- 
pany by  W.  B.  Walrath,  its  President.  The  purchase 
price  for  the  note  and  other  property  was  paid  by  the 
Assets  Realization  Company's  check,  and  no  other  pay- 
ment was  made  by  Cobe.  As  one  of  the  terms  of  the 
sale  of  the  note  and  trust  deed,  Cobe,  Woolfolk  and 
Bartlett  agreed  on  certain  conditions  to  purchase  the 
real  estate  described  in  the  trust  deed  from  Cobe  in 
accordance  with  the  terms  of  the  written  contract 
above  set  forth. 

Cobe  transferred  the  $20,000  note  to  the  Assets  Real- 
ization Company,  and  on  April  12, 1910,  that  company 
filed  its  bill  to  foreclose  the  trust  deed.  On  May  10, 
1910,  Jenkins  was  appointed  receiver  under  that  bill, 
and  the  taxes  for  the  year  1909,  not  having  been  paid, 
under  an  order  of  court  September  2,  1910,  he,  as  re- 
ceiver, issued  a  receiver's  certificate,  of  date  Septon- 
ber  10, 1910,  for  $1,118.82,  and  with  the  proceeds  of  the 
sale  of  the  certificate,  paid  the  taxes. 

The  Assets  Realization  Company  obtained  a  decree 
September  30, 1910,  and  on  October  28, 1910,  the  prem- 
ises were  sold  by  the  master  to  Hugo  M.  Friend,  who 
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purchased  for  Cobe.  Friend  assigned  the  certificate 
of  sale  to  Cobe.  The  master  reported  on  October  31, 
1910,  that  he  had  sold  the  premises  for  $23,350;  that 
he  had  paid  the  Assets  Bealization  Company  $21,- 
146.98,  and  that  the  amount  realized  was  not  sufficient 
to  pay  the  amount  found  to  be  due  by  the  decree,  and 
that  there  was  a  deficiency  due  the  Assets  Bealization 
Company  of  $53.66,  for  which  Wallace  was  liable.  This 
report  was  approved  by  the  court  November  4,  1910, 
and  a  deficiency  judgment  of  $53.66  against  Wallace 
was  entered,  and  complainant  was  awarded  execution 
therefor. 

The  receiver  Jenkins  remained  in  possession  of  the 
property  until  the  right  of  redemption  expired  under 
the  foreclosure  sale  of  the  Prudential  Life  Insurance 
Company  case,  February  27,  1912.  He  did  not  pay 
either  the  deficiency  judgment  or  the  receiver's  certi- 
ficate for  $1,118.82  still  outstanding.  No  redemption 
in  either  case  was  made.  The  year  for  redemption  by 
defendants  from  the  sale  to  the  Prudential  Life  In-, 
surance  Company  expired  November  26,  1911,  and  for 
judgment  creditors  February  27, 1912. 

The  fifteen  months'  period  for  redemption  expired 
on  the  Assets  Realization  Company's  sale  January 
29, 1912,  and  on  January  30, 1912,  Cobe  obtained  a  deed 
from  the  master  to  himself  which  he  recorded  Febru- 
ary 1,  1912.  On  January  30,  1912,  Cobe  and  wife 
signed  and  acknowledged  a  deed  purporting  to  con- 
vey the  premises  to  Bartlett  and  Woolfolk,  and  on  the 
same  date,  through  his  attorney  who  had  with  him  the 
original  contract,  the  master's  deed  to  Cobe,  the  deed 
from  Cobe  and  wife  to  Bartlett  and  Woolfolk,  and  a 
certificate  from  the  master  showing  an  amount  due, 
said  to  Bartlett  he  would  deliver  the  papers  on  pay- 
ment of  the  amount  called  for  by  the  contract.  Bartlett 
referred  him  to  his  attorney.  On  the  morning  of  Janu- 
ary 31,  1912,  Cobe's  attorney  called  on  Woolfolk  and 
made  the  same  offer  and  about  noon  of  the  same  day 


248  Appellate  Coubts  op  Illihois, 

Cobe  y.  BarUett,  191  IlL  App.  242. 

saw  the  attorney  for  Bartlett  who  informed  him  that 
Bartlett  was  in  negotiation  with  the  Prudential  Life 
Insurance  Company  about  acquiring  its  interest  and 
that  he  would  not  say  that  they  would  pay  the  money. 

On  February  20, 1912,  Bartlett,  through  his  attorney, 
tendered  to  the  attorney  for  the  Assets  Bealization 
Company  the  amount  due  on  the  deficiency  judgment 
of  that  company  which  was  not  accepted.  On  the  day 
following,  the  attorneys  for  the  parties  went  into  court 
and  an  order  was  entered  under  which  Bartlett 's  at- 
torney paid  the  deficiency  judgment  of  the  Assets  Beal- 
ization Company  to  the  clerk  of  the  court. 

On  February  20,  1912,  a  contract  was  executed 
whereby  Bartlett  agreed  to  purchase  from  the  Pruden- 
tial Life  Insurance  Company  the  property  in  question 
if  it  obtained  a  deed  from  the  master  in  its  foreclos- 
ure suit.  Cobe,  having  been  informed  of  this  contract, 
on  t^ebruary  21,  1912,  mailed  to  Bartlett  the  deed  of 
himself  and  wife  to  Bartlett  and  Woolfolk  mentioned 
above  in  a  letter  which  stated  that  he  was  delivering 
therewith  unconditional  deed  of  the  premises,  **the 
title  to  which  now  stands  in  my  name  upon  the  rec- 
ords, and  will  be  glad  to  receive  your  check  for 
$23,112.50.'^  This  letter  was  referred  by  Bartlett  to 
his  attorney  who  replied  by  mail,  under  date  of  Febru- 
ary 23,  1912,  the  intervening  day  being  a  holiday,  that 
Bartlett  felt  he  was  under  no  obligation  to  accept  the 
deed  or  pay  the  $23,112.50,  and  declined  to  do  so  and 
returned  the  deed.  Thereupon,  on  April  29,  1912,  this 
action  was  brought  against  Bartlett  and  Woolfolk. 

Drfendants'  affidavit  of  merits  denied  that  plaintiflf 
acquired  the  title  to  the  premises,  denied  the  delivery 
of  the  deed,  alleged  that  the  master's  deed  to  plaintiff 
did  not  convey  the  premises  or  any  interest  therein  or 
title  thereto,  and  set  up  the  sale  under  the  foreclosure 
decree  on  the  first  mortgage  and  failure  of  plaintiff  to 
redeem  therefrom. 

The  first,  and  we  may  say  the  controlling,  question 
presented  for  consideration  is  the  meaning  and  legal 
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effect  of  the  contract  of  November  27,  1905,  between 
Bartlett  and  Woolfolk  on  the  one  hand  and  Cobe  on  the 
other.  In  our  opinion  it  is  an  option  on  the  part  of  the 
plaintiff  to  sell  the  real  estate  described  therein  to 
Bartlett  and  Woolfolk  in  the  event  of  the  happening 
of  the  conditions  precedent  mentioned  therein.  Adams 
V.  Peabody  Coal  Co.,  230  111.  469.  Plaintiff  was  under 
no  obligation  to  sell  but  the  defendants  were  under 
obligation  *'to  purchase  the  said  premises"  from 
plaintiff  subject  to  the  conditions  precedent  specified, 
namely  the  ** acquiring  the  said  premises"  by  plain- 
tiff through  a  ** foreclosure  of  the  said  trust  deed." 
The  purchase  was  to  be  made  ''immediately  upon  the 
expiration  of  the  period  of  redemption  under  said  fore- 
closure." The  contract  is,  we  think,  simple,  clear  and 
without  ambiguity  or  uncertainty.  There  are  no  con- 
tradictory terms  or  provisions  in  it.  There  is,  there- 
fore, no  ground  for  resorting  to  any  contemporaneous 
construction  which  the  parties  may  have  given  to  the 
contract  by  their  acts  at  the  time,  or  during  the  execu- 
tion of  the  contract,  for  the  purpose  of  construing  it 
or  to  enable  the  court  to  ascertain  the  real  intention 
of  the  parties.  The  legal  effect  of  the  agreement  must 
be  enforced.  Walker  v.  Tucker,  70  111.  527;  Bolton  v. 
Huling,  195  111.  384,  394;  Railroad  Co.  v.  Trimble,  10 
Wall.  (U.  S.)  367,  377. 

It  is  contended  by  the  plaintiff  that  he  ''acquired  the 
said  premises  as  described  therein  (the  second  trust 
deed),  through  foreclosure;"  that  the  "premises  as 
described  therein"  under  the  circumstances  of  this 
case,  meant  the  title  to  the  premises  subject  to  the  first 
lien  and  its  incidents.  In  other  words,  it  was  not  the 
intention  that  Cobe  should  pay  off  the  first  lien  of 
$60,000  in  order  to  sell  the  premises  to  defendants  for 
the  amount  due  under  the  second  lien. 

The  defendants  agreed,  (1)  in  the  event  of  the  fore- 
closure of  the  second  trust  deed,  and  (2)  the  plaintiff 
acquiring  the  premises  through  the  foreclosure,  "to 
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purchase  the  said  premises  from  the  said  party  of  the 
second  part  (Cobe)  •  •  •  and  to  pay  the  party  of 
the  second  part  for  said  premises  the  amount  which 
would  be  required  to  redeem  the  said  premises  under 
said  foreclosure  on  the  last  day  of  said  period  of  re- 
demption/' etc. 

There  is  no  ambiguity  as  to  the  subject-matter  of 
the  purchase,  or  what  was  to  be  acquired  by  Cobe,  He 
was  to  acquire  the  premises  through  a  foreclosure  of 
the  trust  deed,  and  that  same  thing  was  to  be  the  sub- 
ject-matter of  the  sale  to  defendants.  In  common  par- 
lance, the  term  ** premises''  is  used  to  signify  land  with 
its  appurtenances;  and  its  usual  and  appropriate 
meaning  in  conveyances  and  contracts  for  the  pur- 
chase and  sale  of  real  estate  is  the  thing  demised  or 
granted  by  the  deed.  22  Am.  &  Eng.  Ency.  of  Law, 
1175.  That  is  the  meaning  of  the  word  as  used  in  the 
contract  under  consideration.  Defendants  were  sell- 
ing the  paper  to  get  money  on  it.  They  obtained  no  as- 
surance by  the  contract  that  plaintiff  would  acquire 
the  property,  or,  if  he  did,  that  he  would  sell  it  to 
them.  The  contract  was  a  mere  option  in  plaintiff's 
favor.  It  gave  Bartlett  and  Woolfolk  no  advantage  or 
benefit,  and  as  it  was  neither  an  advantage  nor  benefit 
to  them,  it  must  be  inferred  they  did  not  ask  for  it. 
But  it  was  a  thing  that  might  prove  to  be  a  benefit  or 
advantage  to  Cobe,  and,  therefore,  a  situation  that  he 
was  seeking  to  impose  upon  defendants.  Bartlett  and 
Woolfolk  were  selling  a  $20,000  note  for  $17,000.  They 
were  selling  the  paper  for  money,  not  as  a  means  of 
acquiring  the  property,  for  they  transferred  to  Cobe 
with  the  notes,  as  an  incident  thereto,  the  trust  deed 
which  gave  the  right  to  redeem  from  the  first  mort- 
gage by  taking  up  the  indebtedness  secured  by  the  first 
mortgage  after  its  maturity  and  including  it  with  what 
was  due  on  the  notes  and  trust  deed  purchased  byliim 
and  foreclosure  for  the  whole  amount,  or  hold  it  as  a 
lien  upon  the  premises.     This  would  have  enabled 
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plaintifF  to  acquire  the  premises  and  comply  with  the 
condition  of  his  contract.  This  was  his  plain  and 
effective  course  of  procedure.  But,  instead  of  redeem- 
ing from  the  first  mortgage,  or  taking  it  up  and  holding 
it,  he  allowed  the  foreclosure  suit  of  the  Pruden- 
tial Life  Insurance  Company  to  ripen  into  a  decree 
against  the  Assets  Eealization  Company,  the  owner  of 
the  notes  and  trust  deed,  a  defendant  therein,  under 
which  decree  a  sale  was  made  of  the  premises  Novem- 
ber 26,  1910.  Cobe  bought  the  premises  under  a  de- 
cree entered  in  the  Assets  Eealization  Company  case 
on  October  28,  1910.  Any  right  which  he  obtained  by 
that  purchase  was  such  only  as  came  through  the  As- 
sets Eealization  Company,  and  was  foreclosed  by  the 
decree  in  the  Prudential  Life  Insurance  Company  case. 
No  redemption  was  made  by  any  defendant  or  by  Cobe 
from  the  sale  under  the  first  mortgage  within  the  year 
given  by  statute  and  the  decree,  and  their  rights  were 
extinguished.  This  was  not  acquiring  title  to  the 
premises  subject  to  the  first  lien  and  its  incidents,  ac- 
cording to  the  construction  of  the  contract  contended 
for  by  plaintiff.  On  the  contrary,  it  was  permitting  all 
rights,  title  and  equity  of  redemption  in  the  Assets 
Eealization  Company  or  plaintiff  to  be  foreclosed  and 
extinguished,  so  that  the  plaintiff  had  no  right  in  or 
title  to  tiie  premises  to  convey  to  defendants.  If,  then, 
it  be  conceded  that  the  contract  is  to  be  construed  as 
plaintiff  contends  it  should  be,  and  further  that  the 
intention  expressed  therein  is  that  Cobe  should  con- 
vey a  title  subject  to  the  first  mortgage,  the  plaintiff  ^s 
action  is  not  supported  thereby,  for,  according  to  the 
record,  he  never  had  even  such  a  title  to  convey.  The^ 
right  of  redemption  from  the  sale  to  the  Prudentiar 
Life  Insurance  Company  under  the  decree  of  fore- 
closure of  the  first  mortgage  expired  on  November  26, 
1911,  as  to  everybody  except  judgment  creditors.  Cobe 
received  his  master's  deed  in  the  foreclosure  of  the 
second  trust  deed  on  January  30, 1912.    He  took  noth- 
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ing  therefore  under  the  deed.  Cooh  v.  City  of  Chicago, 
57  111.  268.  He  had  no  title  to  the  premises  to  convey 
to  Bartlett  and  Woolfolk  when  he  tendered  a  deed  to 
them  January  30  and  31,  1912.  He  had  not  performed 
or  fulfilled  the  condition  precedent  to  his  right  to  sell 
and  convey  to  defendants,  namely,  had  not  acquired  the 
premises  through  foreclosure  of  the  second  trust  deed, 
nor  the  right  to  receive  from  them  the  amount  which 
would  be  required  to  redeem  the  premises  under  the 
foreclosure  on  the  last  day  of  the  period  of  redemption, 
excluding,  etc. 

Plaintiff  contends,  however,  that  after  the  expira- 
tion of  the  fifteen  months^  period  of  redemption  under 
the  second  mortgage  foreclosure  and  the  issuance  of 
the  master's  deed  thereunder  to  Cobe,  and  until  the  ex- 
piration of  the  fifteen  months*  period  of  redemption 
under  the  first  mortgage  foreclosure  and  the  issuance 
of  master  *s  deed  thereunder,  title  to  the  premises  was 
in  Cobe.  Lightcap  v.  Bradley,  186  HI.  510;  Seligman 
V.  Laubheimer,  58  HI,  124;  Ogle  v.  Koemer,  140  HI. 
170;  and  Davis  v.  Dale,  150  HI.  239,  and  other  cases 
are  cited  as  sustaining  the  contention. 

This  contention  is,  we  think,  fully  answered  in  what 
we  have  said  above.  The  claim  is  rather  specious  than 
sound.  That  it  is  not  sound  is  admitted  in  argument 
by  Cobe,  that  **it  is  apparent,  therefore,  that  the  value 
of  the  estate  conveyed  by  Cobe  to  Bartlett  and  Wool- 
folk  (in  the  deed  tendered  but  not  accepted)  was 
nothing,''  the  premises  being  in  the  possession  of  the 
receiver  for  the  purpose  of  enforcing  the  equitable  lien 
of  the  two  incumbrances  upon  the  rents  and  profits 
accruing  during  the  redemption  period,  and  the  re- 
ceiver never  having  collected  money  enough  to  satisfy 
either  deficiency  decree.  It  seems  to  us  idle  to  claim 
that  Cobe  during  that  period  had  title  to  the  premises, 
or  that  whatever  title  he  had  was  such  a  title  as  was 
contemplated  by  the  parties  to  the  contract.  True, 
Cobe  had  whatever  title  remained  in  Wallace  subject 
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to  the  title  of  the  Prudential  Life  Insurance  Company 
as  mortgagee,  but  Wallace's  title  and  Cobe's  title 
under  him  had  been  foreclosed  and  cut  off  by  the  de- 
cree in  the  foreclosure  of  the  first  mortgage  and  the 
lapse  of  the  redemption  period  in  which  Wallace  could 
redeem.  The  debt  secured  by  the  first  mortgage  was 
not  paid  on  February  28,  1912.  The  Prudential  Life 
Insurance  Company  had  a  deficiency  decree  for 
$2,266.14.  It  was  in  possession  of  the  property 
through  a  receiver  for  the  purpose  of  collecting  its 
debt,  not  as  purchaser  at  the  sale  or  by  virtue  of  the 
decree,  but  under  and  by  virtue  of  the  mortgage  which 
was  still  alive  and  in  force  for  that  purpose.  As  held 
in  Ware  v.  S chintz,  190  111.  189,  at  page  193:  **The 
relation  of  plaintiff  and  defendant  to  each  other  is  that 
of  mortgagor  and  mortgagee,  and  under  the  repeated 
rulings  of  this  court  a  mortgagee,  as  against  the  mort- 
gagor, is  held,  as  in  England,  in  law,  to  be  the  owner  of 
the  fee,  having  the  jus  in  re  as  well  as  ad  rem,  and  en- 
titled to  all  the  rights  and  remedies  which  the  law  gives 
to  such  owner,  and  may,  after  condition  broken,  main- 
tain ejectment  against  the  mortgagor.  The  mortgagor 
or  his  assignee,  however,  is  the  legal  owner  of  the 
mortgaged  estate  as  against  all  persons  excepting  the 
mortgagee  or  his  assigns.  Delahay  v.  Clement,  3  Scam. 
201 ;  Vansant  v.  Allmon,  23  lU.  30 ;  Carroll  v.  Ballance, 
26  id.  9;  Oldham  v.  Pfleger,  84  id.  102;  Fountain  v. 
Boohstaver,  141  id,  461 ;  Esher  v.  Heffernan,  159  id.  38. 
The  fee  title  held  by  the  mortgagee  is  in  the  nature  of 
a  base  or  determinable  fee.  The  term  of  its  existence 
is  measured  by  that  of  the  mortgage  debt.  When  the 
latter  is  paid  or  becomes  barred  by  the  statute  of 
limitations,  the  mortgagee's  title  is  extinguished  by 
operation  of  law.  Pollock  v.  Maison,  41  HI.  516 ;  Har- 
ris V.  Mills,  28  id.  44 ;  Gibson  v.  Rees,  50  id.  383 ;  Bar- 
rett  V.  Hinckley,  124  id.  32 ;  Lightcap  v.  Bradley,  186  id. 
610.  Until  it  is  extinguished  the  legal  title  is  in  the 
mortgagee  for  the  purpose  of  obtaining  satisfaction  of 
his  debf    See  also  Owsley  v.  Neeves,  179  HI.  App.  61* 
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As  against  the  mortgagor  or  his  assigns,  grantees 
and  those  claiming  under  him,  the  title  to  the  premises 
during  the  period  mentioned  in  Cobe's  contention  was 
in  the  Prudential  Life  Insurance  Company  and  not  in 
Cobe,  and  the  deed  tendered  by  Cobe  to  Bartlett  and 
Woolfolk,  if  accepted,  would  have  conveyed  no  title. 

The  finding  and  judgment  of  the  trial  court  was  erro- 
neous, and  the  judgment  is  reversed. 

Reversed  with  finding  of  facts. 

F^inding  of  facts. — The  court  finds  that  the  plaintiflF, 
Ira  M.  Cobe,  did  not  acquire  the  premises  described 
in  the  contract  sued  on  through  foreclosure  of  the 
trust  deed  described  in  the  contract  and  did  not  per- 
form or  fulfil  the  conditions  of  the  contract  to  be 
performed  and  fulfilled  by  him,  and  the  defendant, 
Frederick  H.  Bartlett,  appellant,  is  not  indebted  to  the 
plaintiflF  Cobe  under  the  contract  sued  on. 


Paulina  Sharmach  WojclehowskI,  Appellee,  t.  National 
Council  of  the  Knights  and  Ladies  of  Security,  Ap- 
pellant. 

Gen.  No.  20,343.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir  J. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed  Janu- 
ary 26,  1915. 

Statement  of  the  Case. 

Suit  by  Paulina  Sharmach  Wojciehowski  against 
the  National  Council  of  the  Ejiights  and  Ladies  of  Se- 
curity on  a  fraternal  beneficiary  certificate  issued  by 
defendant  society  to  one  Francis  Sharmach  payable  to 
his  wife,  the  plaintiff,  in  the  sum  of  $2,000  in  the  event 
of  the  insured's  death.  The  defendant  contended  tiiat 
the  applicant  made  false  statements  in  the  application 
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for  insurance  both  as  to  a  disease  of  the  liver  and  the 
excessive  use  of  liquors,  and  it  appeared  that  Shar- 
mach's  death  was  caused  by  chronic  organic  heart 
disease,  cirrhosis  of  the  liver  being  a  contributing 
cause,  and  such  disease  of  the  liver  was  frequently 
caused  by  excessive  use  of  intoxicating  liquors.  It  also 
appeared  that  deceased  suffered  from  delirium  tre- 
mens. At  the  trial  the  jury  returned  a  verdict  for 
the  plaintiff  for  $1,361.29. 

A,  W-  Fulton,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court 
Abstract  of  the  Decision. 

1.  Inbusance,  $  889* — what  evidence  admissible  in  suit  on  'benefit 
policy.  In  a  suit  on  a  fraternal  benefit  certificate,  evidence  of  con- 
Tersatlons  between  the  beneficiary,  the  plaintiff  and  another  woman 
were  erroneously  admitted,  where  It  did  not  appear  that  such 
woman  was  the  agent  of  the  society  or  clothed  with  authority  to 
bind  It 

2.  INBTTBANCE,  $  896* — wlioi  evidence  as  to  medical  examination 
improper.  In  a  suit  on  a  fraternal  benefit  certificate,  evidence  of 
what  was  said  between  the  applicant  and  a  medical  examiner  was 
erroneously  admitted,  the  examination  being  signed  and  being  a 
warranty,  upon  which  with  the  application,  the  Insurance  was  Is- 
sued. 

3.  InsuBANGE,  S  908* — what  instructions  erroneous.  In  a  suit  on 
a  fraternal  benefit  certificate,  an  Instruction  submitting  the  question 
that  the  society  had  misled  the  Insured,  or  waived  strict  compliance 
with  the  contract,  and  had  Induced  the  applicant  to  make  false  state- 
ments, was  erroneous,  when  there  was  no  proper  evidence  warrant- 
ing such  question. 

4.  Inbubance,  §  908* — when  instruction  as  to  warranty  erroneous. 
In  a  suit  on  a  fraternal  benefit  certificate,  an  instruction  that  the 
statements  In  the  application  for  Insurance  were  warranties  and  that 
the  plaintiff  could  not  recover  if  they  were  untrue,  unless  the 
defenses  were  waived,  was  erroneous  when  not  warranted  by  the 
evidence. 

•See  lUlnois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmulftUT*  Qiutfterlj,  nine 
tople  Mid  seetloa  number. 
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5.  Insurance,  §  908* — when  instruction  not  hosed  on  evidence. 
In  a  suit  on  a  fraternal  benefit  certificate,  where  there  was  no  evi- 
dence that  the  applicant  was  not  asked  whether  he  had  had  delii^ 
lum  tremens,  a  suggestion  to  such  elfect  to  the  Jury  was  Improper. 

6.  Insurance,  §  908* — wfien  instruction  erroneous.  In  a  suit  on 
a  fraternal  benefit  certificate,  an  instruction  as  tp  waiver  of  the 
defense  whether  the  insured  was  addicted  to  the  excessive  use  of  in- 
toxicants was  erroneous  when  not  based  on  the  evidence. 


Leslie  A.  Needham,  Appellant,  v.  Wilbur  Glenn  YoliTa, 

Appellee. 

Gen.  No.  20,368. 

1.  Attorney  and  client,  §  150* — when  lien  not  enforceable. 
Equity  has  no  Jurisdiction  to  adjudicate  an  attorney's  possessory 
or  retaining  lien,  which  is  defined  as  a  mere  right  to  retain  pos- 
session of  property  belonging  to  the  client  which  comes  into  the 
attorney's  hands  within  the  scope  of  his  employment  until  his 
charges  are  paid. 

2.  Attorney  and  client,  §  144* — wTiat  property  covered  6y  lien. 
An  attorney's  possessory  lien  covers  property  of  any  kind  belonging 
to  the  client  and  held  by  the  attorney,  including  legal  documents 
or  money  collected. 

3.  Attorney  and  client,  §  138* — when  statute  as  to  lien  does  not 
apply.  The  Attorney's  Lien  Act  of  1909  (J.  &  A.  U  611)  was  not 
intended  to  apply  to  the  establishment  of  attorneys'  liens  upon 
papers  or  securities  belonging  to  their  clients  which  come  into  their 
possession  in  the  ordinary  course  of  business. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remanded  with  direc- 
tions. Opinion  filed  January  26,  1915.  Rehearing  denied  February 
6,  1915. 

John  B.  Dandkidge,  for  appellant. 
C.  P.  Baknes,  for  appellee. 

•See  IlltnolB  Notes  Digest,  Vols.  XI  to  XV,  and  Ciiiniil»tlTe  Quarterly,  mbm 
topic  and  section  nmnlMr. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Leslie  A.  Needham,  appellant,  filed  this  bill  against 
Wilbur  Glenn  Voliva  for  the  adjudication  of  an  attor- 
ney's Uen  under  the  Attorney's  Lien  Act,  upon  a  cer- 
tain note  and  trust  deed  of  the  defendant,  Voliva,  in 
the  possession  of  the  complainant,  for  services  alleged 
to  have  been  rendered  by  the  complainant  to  the  de- 
fendant. The  bill  specifically  claims  a  lien  upon  the 
note  and  trust  deed  under  the  Attorney's  Lien  Act.  It 
prays,  however,  for  general  relief. 

The  defendant  answered  the  bill,  denying  many  of 
its  averments,  and  denying  that  the  defendant  sought 
the  advice  of  counsel  of  complainant  with  reference  to 
some  things  stated  in  the  bill.  In  other  matters  the 
answer  shows  payment  for  the  services  rendered.  The 
answer  further  sets  up  that  George  W.  Field  was 
acting  as  defendant's  solicitor,  and  that  Field  had 
prepared  a  notice  of  application  to  the  Federal  Court 
for  the  purpose  of  securing  a  certain  order  of  court, 
and  that  Field,  being  unable  to  be  present,  without  the 
knowledge  of  this  defendant,  employed  the  complain- 
ant to  appear  for  him  as  well  as  the  defendant  in  that 
matter;  that  complainant  was  acting  as  much  or  more 
for  the  receiver  in  the  cause  as  for  complainant,  and 
that  the  receiver  paid  him. 

The  answer  admits  that  the  defendant  became  the 
owner  of  the  notes  and  mortgage  set  up  in  the  bill, 
upon  which  note  and  mortgage  the  complainant  seeks 
to  obtain  a  lien,  the  note  for  $1,700  and  trust  deed  se- 
curing the  same  bearing  date  August  27,  1906.  The 
defendant  avers  that  in  July,  1911,  he  being  still  the 
owner  of  the  note  and  trust  deed  and  desirous  of  fore- 
closing the  same,  delivered  the  papers  to  his  attorney, 
George  W.  Field,  for  the  purpose  of  having  a  bill  pre- 
pared for  foreclosure.  It  appears  from  the  answer 
that  Field  was  unable  to  attend  to  the  matter  and  em- 
ployed the  complainant  to  prepare  the  bill  and  deliv- 
ered the  papers  to  him  for  that  purpose;  but  the  bill 
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was  not  prepared  by  the  complainant,  and  it  is  denied 
that  the  complainant  has  any  lien  upon  the  same  or  a 
right  to  withhold  the  same  from  the  defendant.  The 
answer  specifically  denied  the  services  rendered  and 
the  value  thereof. 

The  case  was  referred  to  a  master,  and  upon  the 
master's  report,  exceptions  thereto  and  the  evidence 
contained  therein,  a  decree  was  entered,  dismissing  the 
bill  for  want  of  equity. 

Appellant  urges  in  his  brief  and  argument  that  there 
are  only  two  grounds  of  possible  equity  jurisdiction  in 
the  case.  The  first  is,  that  one  may  resort  to  equity 
to  adjudicate  the  validity  of  a  common-law  retaining 
lien.  The  second  ground  is,  that  the  Attorney's  Lien 
Act  of  1909  (J.  &  A.  If  611)  creates  a  lien  as  against 
the  client  without  the  service  of  the  notice  provided  for 
in  the  statute. 

In  our  opinion  equity  has  no  jurisdiction  to  adjudi- 
cate a  possessory  or  retaining  lien.  That  lien  is  de- 
fined as  the  attorney's  right  to  retain  possession  of 
property  belonging  to  his  client  which  comes  into  his 
hands  within  the  scope  of  his  employment  until  his 
charges  are  paid.  Weed  Sewing  MacK  Co.  v.  Boutelle, 
56  Vt.  570.  If  the  relationship  of  attorney  and  client 
exists,  the  possessory  lien  will  cover  in  general  any 
property  of  any  kind  belonging  to  tiie  client  and  held 
by  the  attorney.  It  includes  ordinary  legal  documents 
of  the  client  in  the  possession  of  the  attorney,  or 
money  collected  by  the  attorney.  4  Cyc.  1015.  The 
possessory  lien  is  a  right  merely  to  retain,  and  cannot 
be  actively  enforced.  4  Cyc.  1023;  Compton  v.  States, 
38  Ark.  601;  McKelvy's  Appeal,  108  Pa.  St.  615;  Mc- 
Donald V.  Charleston,  C.  <&  C.  R.  Co.,  93  Tenn.  281; 
Jones  on  Liens,  par.  132.  In  our  opinion  the  court  had 
no  jurisdiction  to  adjudicate  upon  the  possessory  or 
retaining  lien  of  complainant. 

The  second  ground  of  relief  relied  upon  by  the  com- 
plainant in  his  bill,  that  the  Attorney's  lien  Act  of 
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1909  creates  a  lien  as  against  the  client  upon  the  note 
and  trust  deed  described  in  the  bill,  cannot  be  main- 
tained even  though  it  be  conceded  that  the  complainant 
was  the  attorney  of  the  defendant.  While  the  Act  of 
1909  does  not  expressly  or  by  implication  repeal  the 
common-law  retaining  Uen,  it  does  not  in  terms  relate 
or  apply  to  such  a  lien  as  is  set  forth  in  the  bill  of  com- 
plaint and  sought  to  be  established  or  adjudicated 
thereby.  The  Lien  Act  of  1909  gives  the  attorneys  at 
law  a  lien  upon  all  claims,  demands  and  causes  of  ac- 
tion, including  all  claims  for  unliquidated  damages 
which  may  be  placed  in  their  hands  by  their  clients  for 
suit  or  collection,  or  upon  which  suit  or  action  has  been 
instituted  for  the  amount  of  any  fee  which  may  have 
been  agreed  upon  between  the  attomeyb  and  their 
clients,  or,  in  the  absence  of  such  an  agreement,  for  a 
reasonable  fee  for  the  services  of  such  attorneys  ren- 
dered or  to  be  rendered  for  their  clients  on  account  of 
such  suits,  claims,  demands  or  causes  of  action;  and 
the  act  provides  for  the  service  of  notice  in  writing 
upon  the  party  against  whom  the  clients  may  have 
such  suits,  claims  or  causes  of  action.  Giving  the  act 
a  reasonable  construction  and  having  in  mind  the  evi- 
dent purpose  sought  to  be  accomplished  by  the  legis- 
lature in  passing  the  act,  we  are  of  the  opinion  that  it 
was  not  intended  to  apply,  and  has  no  reference,  to  the 
establishment  of  attorneys*  Uens  upon  papers  or  se- 
curities belonging  to  their  clients  which  come  into  their 
hands  in  the  ordinary  course  of  business.  No  remedy 
is  given  in  equity  by  the  act  to  establish  or  enforce  a 
lien  upon  any  documents  or- writings.  A  remedy  by 
petition  is  provided  under  which  any  court  of  compe- 
tent jurisdiction  may  adjudicate  the  rights  of  the  par- 
ties, and  enforce  such  lien  as  is  contemplated  in  the 
act,  and  it  has  been  held  in  Sutton  v.  Chicago  Rys.  Co., 
258  111.  551;  that  the  attorney's  lien  provided  for  in 
the  Act  of  1909  may  be  enforced  by  petition  in  the 
client's  cause  wherein  the  employment  was  made,  and 
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that  the  act  contemplates  that  the  attorney  shall  have 
a  lien  from  and  after  service  of  notice  on  the  defendant 
which  shall  protect  him  in  any  settlement  thereafter 
made  with  the  client,  whether  the  suit  is  pending  or  has 
been  finally  determined  by  judgment, 

In  construing  the  statute,  the  Supreme  Court,  in 
Balcer  v.  Baker,  258  111.  418,  held: 

^*  While  the  act  is  entitled  as  one  creating  an  at- 
torney's lien  and  for  enforcement  of  the  same,  and 
while  it  in  terms  gives  the  attorney  a  lien  for  his  fees, 
the  lien  created  partakes  but  little  of  the  elements  and 
nature  of  the  ordinary  lien.  It  attaches  to  any  verdict, 
judgment,  decree,  or  the  proceeds  of  any  settlement. 
In  other  words,  it  is  a  lien  upon  the  proceeds,  only,  of 
the  litigation  or  settlement  of  the  claim.  *^ 

We  are  of  the  opinion  that  a  bill  will  not  lie  under 
this  act  to  establish  and  enforce  an  attorney's  lien 
upon  the  papers  in  the  attorney's  hands.  The  act  does 
not  purport  to  cover  such  a  lien. 

The  bill  should  have  been  demurred  to  for  want  of 
equitable  jurisdiction  to  establish  and  enforce  an  at- 
torney's lien  either  under  the  Act  of  1909,  or  a  mere 
possessory  or  holding  lien  under  the  common  law. 

The  decree  is  reversed  and  the  cause  remanded  with 
directions  to  dismiss  the  bill  for  want  of  jurisdiction. 
All  costs  of  this  appeal  should  be  taxed  against  appel- 
lant. 

Reversed  and  remanded  with  directions* 
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Harry  Surfaee,  Appellee,  y.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company  and  Chicago,  Indiana  & 
Southern  Ballroad  Company,  Appellants. 

Oen.  No.  5,866. 

1.  lUiLBOADS,  9  864* — what  provisions  of  lease  of  right  of  way 
are  valid.  A  provlsioii  of  a  lease  of  a  portion  of  a  right  of  way, 
stating  that  the  lessee  assumes  the  risk  of  damage  by  fire,  is  valid 
between  the  parties  thereto  and  enforceable  like  any  other  provision 
Ik  a  contract 

2.  Landlord  aio)  teicant,  %  404* — when  subtenant  bound  by  pro- 
visions of  tease.  While  there  is  no  privity  of  contract  between  a 
landlord  and  a  subtenant,  such  subtenant  is  charged  with  notice  of 
the  terms  of  the  lease,  and  is  bound  by  its  conditions. 

3.  Appeal  and  esbob,  §  1491* — when  exclusion  of  evidence  revers- 
ible  error.  In  an  action  against  a  railroad  for  the  destruction 
of  property  by  fire,  where  a  lease  restricting  the  railroad's  liability 
was  excluded  when  competent,  and  the  court  gave  an  erroneous 
reason  for  such  exclusion  operating  to  mislead  the  defendants  and 
prevent  them  from  making  proof  technically  sufficient  as  a  founda- 
tfon  for  secondary  evidence,  the  action  of  the  court  was  reversible 
error. 
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4.  Railboadb,  §  364* — tohat  is  effect  of  condition  of  lease  re- 
leasing railroad  from  liaJHlity  for  fire,  A  stipulation  of  a  lease  of  a 
portion  of  a  right  of  way  stating  that  the  railroad  was  not  liable 
for  damages  by  fire  escaping  from  engines  operated  upon  the  lessor's 
railway  cannot  be  construed  as  protecting  merely  the  railroad  and 
leaving  its  agents  and  servants  liable. 

5.  Assignments,  f  31* — when  action  may  1>e  brought  in  nam^  of 
assignor.  While  section  18  of  the  Practice  Act  (J.  ft  A.  If  8655) 
permits  the  prosecution  by  the  owner  of  a  non-negotiable  chose  in 
action  in  his  own  name,  he  is  not  precluded  from  bringing  the 
action  in  the  name  of  his  assignor. 

6.  Payment,  §  24* — hoto  pleaded  and  proved.  Payment  may  be 
pleaded  specially  or  proved  under  the  general  issue. 

Appeal  from  the  Circuit  Court  of  Putnam  county;  the  Hon.  Theo- 
DOBS  N.  Gbeen,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  remanded.  Opinion  filed  April  15,  1914. 
Rehearing  granted  and  opinion  filed  January  6,  1916. 

Babnes  &  Magoon  and  Boys,  Osbobn  &  Obigos,  for 
appellants;  E.  J.  Caby,  0.  W.  Dynes,  C.  S.  Jepfebson 
and  Wallace  J.  Black,  of  counsel. 

Buttebs  &  Abmstbonq,  Geobge  W.  Hunt  and  Babgeb 
&  Hicks,  for  appellee ;  C.  0.  Cablson,  of  counsel. 

Mb.  Pbesiding  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Appellee,  Harry  Surface,  about  May  12,  1910,  pur- 
chased from  the  Illinois  Granaries  Company,  a  corpo- 
ration, a  grain  elevator  building  with  its  machinery 
and  some  appurtenant  buildings  used  in  connection  with 
handling  grain,  all  located  on  the  right  of  way  of  the 
Chicago,  Indiana  &  Southern  Eailroad  Company,  one 
of  the  appellants;  the  bill  of  sale  evidencing  the  trans- 
action so  stated  the  location  of  the  property  without 
stating  by  what  right,  if  any,  it  was  there  situated. 
The  property  so  purchased  was  destroyed  by  fire  July 
9,  1910,  which  fire  is  charged  to  have  been  communi- 
cated from  a  locomotive  engine  of  the  Chicago,  Mil- 
waukee &  St.  Paul  Eailway  Company,  the  other  appel- 
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lant,  while  operated  by  it  upon  the  railroad  of  the 
Chicago,  Indiana  &  Southern  Bailroad  Company,  by 
virtue  of  some  authority  from  that  Company.  This 
suit  was  brought  against  both  Companies  to  recover 
for  the  loss  so  sustained,  and  a  trial  resulted  in  a  ver- 
dict and  judgment  of  forty-two  hundred  dollars  against 
both  defendants,  from  which  judgment  they  prosecuted 
this  appeal. 

The  Illinois  Granaries  Company  was  at  the  time  of 
the  sale  occupying  the  ground  on  which  the  building 
sat  under  a  lease  from  the  Chicago,  Indiana  &  South- 
em  Bailroad  Company,  describing  by  metes  and 
bounds  a  tract  about  thirty  by  two  hundred  feet,  for  a 
term  of  five  years  beginning  December  1,  1906,  at  a 
nominal  rental  of  five  dollars  per  annum.  It  was  pro- 
vided in  the  lease  that  the  premises  should  be  used 
exclusively  for  the  purpose  of  receiving,  storing,  hand- 
ling and  shipping  grain,  coming  to  or  shipped  by  the 
lessee  over  the  railway  of  the  lessor,  and  that  the  les- 
see ''assume  the  risk  of  all  loss  and  damage  to  the 
buildings,  •  •  •  their  contents,  and  to  property  or 
material  placed  or  stored  by  said  lessee  on  or  adjoin- 
ing said  premises,  which  may  arise  from  fire  escaping 
from  engines  operated  upon  the  railway  of  lessor, 
•  •  •  that  the  lessor  shall  in  no  event  be  or  become 
liable  for  any  loss  or  damage  that  may  occur,  or  be 
caused,  at  any  time  to  the  property  or  employees  of  the 
lessee,  or  to  any  other  person  or  persons  who  are  not 
employed  by  the  lessor  or  to  their  properly,  by  reason 
of,  or  in  the  use  of,  the  railway  track  now  or  hereafter 
laid  upon  or  adjacent  to  the  premises  hereby  leased, 
or  by  the  men,  engines,  cars  or  other  means  or  agencies 
employed  or  engaged  in  the  use  thereof  in  connection 
with  any  business  of  or  for  the  lessee,  whether  said  loss 
or  damage  be  caused  by  the  negligence  of  the  lessor 
or  its  employees  or  otherwise.  ^^ 

That  this  provision  of  the  lease,  against  liability  for 
fire,  is  valid  between  the  parties  thereto,  and  en- 
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forceable  according  to  its  terms  like  any  other  pro- 
vision in  a  contract,  is  so  well  settled  by  the  case  of 
Checkley  v.  Illinois  Cent.  R.  Co.,  257  HI.  491,  and  the 
principles  of  law  and  the  authorities  there  so  fully  dis- 
cussed, that  further  citation  of  authority  is  unneces- 
sary. In  this  and  many  other  cases  dealing  with  the 
subject  is  found  the  expression,  in  substance,  that 
the  railway  company  is  under  no  obligation  to  permit 
the  structure  to  be  placed  on  its  right  of  way,  and,  if 
it  does  permit  it,  it  has  the  right  to  impose  this  re- 
striction upon  its  liability  for  loss  by  fire. 

A  copy  of  the  lease  was  offered  in  evidence  by  the  de- 
fendants below,  and  on  objection  excluded  by  the 
Couri:.  The  controlling  question  here  is  whether  the 
Couri:  erred  in  so  doing.  It  is  contended  by  appellee 
that  he  is  in  no  wise  boimd  by  the  provisions  of  that 
lease ;  that  while  the  stipulation  that  the  railway  com- 
pany should  not  be  liable  for  loss  by  fire  may  be  bind- 
ing as  between  the  parties  to  the  lease,  that  he  as  the 
purchaser  of  the  properi:y  did  not  become  a  pariy  to  the 
lease  and  that  there  is  no  privity  of  contract  between 
him  and  the  railway  company,  and  he  cites  authorities 
to  the  effect  that  there  is  no  privity  of  contract  be- 
tween a  sublessee  and  the  original  lessor,  and  that  the 
sublessee  is  not  bound  by  covenants  in  the  original 
lease;  and  it  is  true  that  as  to  certain  covenants  in 
leases  a  sublessee  is  not  bound  because  of  no  privity  of 
contract ;  but  while  there  is  no  privity  of  contract  be- 
tween the  landlord  and  a  subtenant,  still  subtenants 
are  charged  with  notice  of  the  terms  of  the  lease,  and 
are  bound  by  its  conditions.  24  Cyc.  986.  This  gen- 
eral principle,  and  that  the  sublessee  acquires  no 
greater  right  in  the  premises  than  that  of  the  original 
lessee,  is  sustained  in  the  authorities  cited  in  Cyc.  and 
often  repeated  in  cases  that  may  be  found  by  refer- 
ence to  the  volume  of  annotations  supplementhig  Cyc. 
We  said  in  Large  v.  Wabash  R.  Co.,  168  HI.  App.  310, 
where  we  had  a  similar  question  before  us,  that  the 
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purchaser  knew  the  hnilding  was  on  defendant's  right 
of  way,  and  that  it  mnst  be  there  by  virtue  of  some 
arrangement  express  or  implied;  and  he  was  bound 
to  know,  at  his  peril,  by  what  right  the  building  was 
there.  Appellee  insists  that  this  decision  is  based  on 
neither  principle  nor  authority  and  that  it  should  not 
be  followed.  It  seems  to  us  supported  by  the  authori- 
ties above  cited,  and  on  principle  much  more  reason- 
able than  the  position  that  the  protection  contracted 
for  by  the  lessor  should  be  entirely  lost  if  the  lessee 
should  sublet  or  sell  the  building  erected  under  the  con- 
ditions prescribed  in  the  lease.  If  the  railway  com- 
pany had  permitted  the  erection  of  the  building  on  its 
right  of  way  and  attempted  to  protect  itself  from  lia- 
bility for  fires  that  might  be  set  from  its  engines  by 
providing  that  the  building  should  be  constructed  fire- 
proof, it  would  hardly  occur  to  anyone  to  argue  that  a 
sublessee  might  construct  a  frame  building  because  by 
reason  of  no  privity  of  contract  he  was  not  bound  by 
that  provision  of  the  lease,  and  we  see  little  difference 
in  principle  between  the  case  supposed  and  the  one 
before  us  in  that  respect.  There  is  no  claim  that  ap- 
pellants or  either  of  them  were  responsible  in  any  way 
for  appellee's  purchase  of  the  property.  Appellee 
testified  that  he  knew  it  was  on  the  railroad  right  of 
way,  and,  as  we  have  seen,  it  was  so  recited  in  his  bill 
of  sale.  We  are  of  the  opinion  that  he  had  no  greater 
rights  against  appellants  than  had  his  grantor,  the 
original  lessee.  He  was  seeking  to  recover  of  a  rail- 
way company  damages  for  an  injury  to  his  property 
found  on  its  right  of  way.  It  seems  material  to  know 
why  the  property  damaged  was  there.  If  it  was 
wrongfully  there  the  duty  of  the  company  to  not  dam- 
age it  is  quite  restricted;  if  it  was  rightfully  there  then 
the  duty  of  the  company  is  fixed  and  determined  by  the 
conditions  imposed  in  permitting  it  to  be  and  remain 
there.    We  are  of  the  opinion  that  the  lease  in  ques- 
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tion  was  competent  and  very  material  evidence  in  the 
case. 

The  copy  of  the  lease  was  offered  in  evidence  by  ap- 
pellants and  objected  to  by  appellee  on  the  grounds: 
That  the  Chicago,  Milwaukee  &  St.  Paul  Eailway  Com- 
pany is  not  a  party  to  it  or  protected  by  its  covenants ; 
that  the  Chicago,  Indiana  &  Southern  Railroad  Com- 
pany by  its  conduct  had  made  it  incompetent  as  to  it ; 
that  the  evidence  showed  that  the  lease  had  been  sur- 
rendered before  the  fire,  **and  furthermore  there  had 
been  no  proper  foundation  laid  for  its  introduction  as 
an  instrument  in  evidence  on  behalf  of  either  defend- 
ant.'* The  Court  took  the  question  under  advisement 
There  was  considerable  testimony  offered  on  the 
question  whether  the  original  lease  had  been  sur- 
rendered and  cancelled  before  the  fire  and  as  to  the 
present  whereabouts  of  the  paper  itself,  in  which  it 
appeared  that  there  had  been  a  former  partial  trial  of 
the  case  in  the  same  court ;  that  the  original  lease  had 
been  used  on  that  trial  and  was  thought  to  have  beeu 
left  with  the  clerk  of  the  court  but  could  not  now  be 
found.  There  was  also  evidence  tending  to  show  that 
the  original  lease  might  then  be  in  possession  of  the 
Chicago,  Indiana  &  Southern  Railroad  Company,  at  its 
office  in  Cleveland,  Ohio.  Then  the  lease  was  reoffered 
and  the  objection  renewed  and  the  court  still  kept  the 
matter  under  advisement  until  about  the  end  of  the 
trial,  when  the  court  announced  to  counsel  that  in  his 
opinion  the  lease  was  not  competent  evidence  on  behalf 
of  the  defendant  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company;  that  it  was  uncertain  under  the  evi- 
dence whether  it  was  cancelled  before  the  fire  but  he 
thought  he  ought  not  to  permit  it  to  go  to  the  jury  and 
he  would  sustain  the  objection  to  its  admission ;  where- 
upon appellants*  counsel  reoffered  the  copy  of  the  lease 
on  the  part  of  each  defendant,  and  plaintiff  entered 
a  general  objection  which  the  Court  sustained,  adding 
^Hhat  the  Court  does  not  sustain  it  upon  the  ground 
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that  the  proper  foundation  has  not  been  laid  to  intro- 
duce secondary  evidence.'* 

Counsel  for  appellee  strongly  insist  that  the  action  of 
the  Court  is  sustained  on  the  ground  that  there  was 
no  sufficient  evidence  of  the  loss  of  the  original- lease, 
or  that  the  copy  offered  was  a  true  copy,  to  warrant  the 
introduction  of  secondary  evidence,  and  they  say  it  is 
immaterial  what  reason  the  Court  gave  for  his  ruling 
if  the  decision  was  correct.  This  is  true  as  a  general 
principle,  but  in  the  instruction  of  testimony,  where, 
as  in  this  case,  the  burden  of  the  argument  is  not  that 
the  evidence  is  secondary  but  that  it  is  incompetent 
and  irrelevant,  we  assume  if  a  trial  judge,  on  a  motion 
for  a  new  trial,  found  that  he  was  mistaken  in  holding 
against  the  party  offering  the  instrument  on  the  main 
question  and  had  advised  him  that  he  would  not  per- 
mit the  introduction  of  the  copy  for  the  reason  that  the 
original  was  not  competent  and  that  he  was  not  ruling 
against  him  because  of  his  failure  to  lay  a  proper  foun- 
dation for  secondary  proof,  that  he  would  grant  a  new 
trial  on  that  ground,  and  that  the  Court  in  this  case 
would  not  have  everruled  the  motion  for  a  new  trial 
had  he  been  of  the  opinion  that  he  was  in  error  in  the 
reasons  he  gave  for  sustaining  the  objection  to  this 
evidence.  Being  of  the  opinion  that  the  Court  was  in 
error  in  his  view  of  the  case  as  shown  by  the  record  in 
his  statement  to  counsel,  and  that  appellants  may  have 
been  misled  by  such  statements  and  for  that  reason 
failed  to  make  proof  technically  sufficient  as  a  founda- 
tion for  secondary  evidence,  we  are  inclined  to  hold  it 
reversible  error. 

There  was  evidence  tending  to  show  that  the  lease 
had  been  surrendered  and  other  evidence  tending  to 
show  that  it  had  not.  On  another  trial  the  facts  con- 
nected with  that  transaction  will  no  doubt  more  fully 
appear,  but  on  this  record  the  most  that  can  be  said 
for  appellee  on  that  question  is  that  the  evidence  left 
it  in  doubt  and  therefore  the  Court  was  not  warranted 
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in  assuming  the  fact  in  ruling  on  the  introduction  of 
evidence.  We  are  of  the  opinion  that  the  stipulation 
as  to  damages  by  fire  **  which  may  arise  from  fire  es- 
caping from  engines  operated  upon  the  railway  of 
lessor/'  and  against  **loss  or  damage  that  may  occur 
•  •  •  by  reason  of,  or  in  the  use  of  the  railway 
track,**  etc.,  is  available  as  a  defense  to  the  Chicago, 
Milwaukee  &  St  Paul  Eailway  Company.  It  is  liter- 
ally within  those  provisions,  and  as  said  by  appellee  m 
his  brief  to  have  been  operating  by  virtue  of  some  au- 
thority, license,  consent  or  permission  of  the  Chicago, 
Indiana  &  Southern  Railroad  Company.  It  may  be 
more  clearly  shown  on  another  trial  why  the  St.  Paul 
Company  was  there  operating  its  engine.  The  Court 
instructed  the  jury  at  the  instance  of  appellee  that  if 
the  Chicago,  Milwaukee  &  St.  Paul  Eailway  Company 
was  foimd  guilty  of  negligence  causing  the  fire,  then 
they  should  find  both  defendants  guilty,  and  refused 
to  instruct  the  jury  on  the  request  of  appellants  that 
if  the  fire  was  set  by  an  engine  of  the  Chicago,  Indiana 
&  Southern  Railroad  Company  then  they  should  find 
both  of  the  defendants  not  guilty.  If  the  Chicago, 
Indiana  &  Southern  Railroad  Company  permitted  the 
engine  of  the  other  defendant  upon  its  tracks  under 
circumstances  and  conditions  that  made  it  responsible 
for  its  acts,  it  would  seem  that  the  stipulations  in  the 
lease  should  apply  to  both  companies.  It  seems  to  us 
that  the  stipulations  cannot  be  construed  as  protecting 
merely  the  corporation  from  liability  for  negligence 
and  leaving  its  agents  and  servants  liable. 

No  error  being  assigned  on  the  giving  or  refusing  of 
instructions,  we  therefore  do  not  pass  on  them.  There 
is  some  argument  as  to  the  action  of  the  Court  in  sus- 
taining demurrers  to  pleas,  and  there  is  confusion  in 
the  argument,  and  perhaps  in  the  record,  as  to  just 
what  was  done  in  that  regard.  We  may  say,  for  the 
purpose  of  another  trial,  that  if  it  be  a  fact  that  the 
claim  of  appellee  was  assigned  by  him  to  an  insurance 
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company  before  this  suit  was  brought,  we  do  not  re- 
gard that  as  a  defense  to  the  prosecution  of  this  action 
in  the  name  of  appellee.  While  section  18  of  our  Prac- 
tice Act  (J.  &  A.  ^  8555)  permits  the  prosecution  by 
the  owner  of  a  non-negotiable  chose  in  action  in  his  own 
name,  we  do  not  imderstand  that  he  is  precluded  from 
bringing  the  action  in  the  name  of  the  assignor  under 
the  practice  established  before  the  enactment  of  that 
statute.  Appellants  in  their  arguments  claim  to  have 
filed  pleas  to  the  effect  that  the  claim  had  been  settled 
and  discharged  before  suit  was  brought  and  that  the 
Court  refused  to  sustain  such  pleas.  The  general  rule 
is  that  payment  may  be  pleaded  specially,  or  proved 
under  the  general  issue;  but  on  another  trial  the  de- 
fendants should  be  permitted,  if  they  deem  it  neces- 
sary, to  file  such  further  pleas  as  in  their  judgment  are 
required  to  present  their  defense. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Finley  Barrell,  Appellee,  r.  Lake  Forest  Water  Com- 
pany. 

Oen.  No.  6,982.    (Not  to  be  reported  in  full.) 

Interlocutory  appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Chables  Whitney,  Judge,  presiding.  Heard  in  this  court 
Reversed  and  remanded.    Opinion  filed  January  6,  1915. 

Statement  of  the  Case. 

Suit  by  Finley  Barrell  against  Lake  Forest  Water 
Company,  a  public  service  corporation  to  restrain  it 
from  shutting  off  the  water  from  the  complainant's 
premises  because  of  his  failure  to  pay  a  bill  for  water 
alleged  to  be  greatly  in  excess  of  what  he  used.    The 
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bill  alleged  an  offer  to  pay  a  reasonable  amount,  and 
prayed  for  an  accounting.  An  injunction  was  granted 
without  notice  on  the  bill,  and  defendant  appealed  from 
an  interlocutory  order  overruling  a  motion  to  dissolve 
the  injunction. 

Cooke,  Pope  &  Pope,  for  appellant 

Fredebick  Sass,  for  appellee. 

Mr.  Presiding  Justice  Carnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Waters  and  water  courses, — tohen  consumer  may  enjoin 
enforcement  of  unreasonable  charge.  A  consumer  of  water  for 
nished  by  a  public  utilities  company  may  restrain  the  enforcement 
of  an  unreasonable  charge. 

2.  Watess  and  water  courses, — how  water  company  may  o&l^ 
lect  charges.  A  public  service  corporation  may  shut  off  water 
for  nonpayment  of  a  bill  If  there  is  no  overcharge,  and  a  motion 
to  dissolve  an  injunction  preventing  such  shutting  off  should  not  be 
overruled  when  it  appears  that  there  was  no  overcharge. 

3.  Injunction,  §  273* — how  hearing  to  dissolve  may  he  had. 
Under  sections  14  et  seq.,  of  the  Injunction  Act  (J.  ft  A.  n  6174 
et  seq.)  a  motion  to  dissolve  an  injunction  should  be  heard  and 
determined  upon  the  weight  of  the  testimony  Introduced  by  the  re- 
spective parties  at  the  hearing. 

4.  Waters  and  water  courses, — when  injunction  preventing 
collection  of  water  charges  should  he  dissolved.  An  order  overruling 
a  motion  to  dissolve  an  injunction  preventing  a  public  service  cor- 
poration from  collecting  a  bill  for  water  served,  held  erroneous 
when  supported  only  by  the  general  statement  of  the  consumer 
that  he  was  charged  for  more  water  than  he  consumed,  and  more 
than  he  was  charged  for  in  former  years. 

•Se«  IlllnoU  Noteii  Dlcett,  Vols.  XI  to  XV,  and  CnmnlatiTe  Qnmrterlr,  mm* 
topic  and  section  number. 
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Eugene  Norton,  Coroner,  Defendant  in  Error,  r. 
Herman  Deuchler  and  T.  J.  Turney,  Plaintiffs  in 
Error. 

Oen.  No.  5,987.    (Not  to  be  reported  in  full.) 

Brror  to  the  City  Court  of  Aurora;  the  Hon.  Eowabd  M.  Maxtoait, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1914. 
Affirmed.    Opinion  filed  January  6,  1916. 

Statement  of  the  Case. 

Action  by  Eugene  Norton,  coroner  of  Kane  County 
for  use  of  C.  T.  McBriarty,  sheriff  of  Kane  county, 
against  Herman  Deuchler  and  T.  J.  Tumey  on  a  bond 
given  in  a  replevin  suit. 

In  a  replevin  suit  brought  by  defendant  Deuchler 
for  certain  property  on  which  he  held  a  chattel  mort- 
gage securing  a  note  for  $600,  he  and  the  defendant 
Turney  gave  the  bond  in  question.  The  defendants 
defended  under  the  Replevin  Act,  sec.  26  (J.  &  A.  ^ 
9211),  and  to  prove  title  introduced  a  certified  copy 
of  the  chattel  mortgage.  Plaintiff  had  verdict  and 
judgment  for  $1,200  debt  and  $272.50  damages. 

To  reverse  this  judgment,  defendant  prosecutes  this 
writ  of  error. 

Fbed  B.  Shbabbb,  for  plaintiffs  in  error;  Baymond 
ft  Newhall,  of  counsel. 

Chaeles  H.  DabunO;  for  defendant  in  error. 

Me.  Pbesidinq  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Replevin,  |  106* — when  burden  of  proof  on  defendant  in  oo- 
tion  on  bond.   In  an  action  on  a  replevin  bond  given  in  a  suit  which 

•See  nilMto  Notes  Dlswt,  Vols.  XI  to  XT.  and  CumnlatlTe  <|iiarterlT,  «mb« 
pie  wbA  eeelloB  Bomber. 
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was  dlsmlBsed  by  the  plaintiff  in  replevin,  the  burden  \b  on  the 
defendant  to  show  property  in  himself  in  mitigation  of  damages. 

2.  Replevin,  S  124* — wJien  evidence  offered  insufficient  to  estdlh 
liah  title  in  action  on  bond.  Defendant  in  an  action  on  a  replevin 
bond,  given  in  a  replevin  suit  which  he  had  voluntarily  dismissed, 
sought  to  establish  his  title  to  the  property  by  introducing  a  cer- 
tified copy  of  a  chattel  mortgage  which  described  a  note  secured 
thereby,  giving  its  date,  amount  and  stated  that  it  was  payable  to 
defendant  and  that  it  was  signed  by  the  mortgagor,  and  gave  the 
date  of  its  maturity.  There  was  no  offer  to  show  an  indebtedness 
from  the  mortgagor  to  defendant  nor  any  other  offer  to  show  the 
contents  of  the  note  than  that  contained  in  the  copy  of  the  mortgage. 
The  only  excuse  for  failure  to  produce  the  note  was  defendant's 
evidence  that  he  was  unable  to  find  it,  though  he  had  made  a  care- 
ful search  for  it  It  was  held  that  even  though  the  proof  of  loss 
of  the  mortgage  was  sufficient  under  the  Mortgage  Act,  sec.  6  (J. 
ft  A.  If  7580),  it  was  not  sufficient  as  a  ground  for  secondary  evi- 
dence of  the  contents  of  the  note  and  there  was  no  sufficient  offer  to 
prove  their  contents,  and  that  the  evidence  offered  was  not  sufficient 
to  show  title  in  defendant 


8.  A.  Wright  and  E.  P.  Fleming^  partners  as  Wright 
&  Fleming,  Appellees,  y.  Elsie  Olson,  Appellant. 

Oen.  No.  6,996.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Oscab  B. 
Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  January  6,  1916. 

Statement  of  the  Case. 

Action  by  S.  A.  Wright  and  E.  P.  Fleming,  partners 
as  Wright  &  Fleming,  against  Elsie  Olson  to  recover 
commissions  on  the  sale  of  real  estate. 

Plaintiffs  claimed  that  the  defendant  agreed  to  pay 
a  commission  of  one  dollar  per  acre  if  they  would 
sell  her  farm  of  one  hundred  and  sixty  acres  at  two 

'See  lUlnoto  Notes  Digest,  Vols.  XI  to  XV»  im4  CiiiiivtottTe  <|iiartflrtj.  wum 
tople  and  Mction  nnmber. 
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hundred  dollars  an  acre.  Defendant  denied  that  she 
had  authorized  thenu  The  evidence  showed  that  one 
of  the  plaintiffs  spent  much  time  in  an  effort  to  sell 
the  farm,  that  he  procured  the  purchaser  who  pur- 
chased at  the  agreed  price. 

There  was  a  verdict  and  judgment  for  plaintiffs  in 
the  justice  court  for  the  full  amount  claimed,  and  from 
the  judgment  defendant  appealed  to  th^  Circuit  Court 
and,  on  affirmance  by  that  court,  takes  this  appeal. 

John  E.  Ebwin,  for  appellant. 

Habby  Edwabds  and  C.  F.  Pbbston,  for  appellees. 

Mb.  Presiding  Justice  Cabnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  §  93* — when  finding  of  jury  on  conflicting  evidence 
not  di9turl>ed.  In  an  action  to  recover  commlsalonB  on  the  sale  of 
land,  where  the  evidence  is  directly  conflicting  as  to  whether  or  not 
plaintiff  was  authorized  to  make  the  sale,  defendant  also  claim- 
ing that  she  supposed  that  he  was  acting  as  the  purchaser's  agent, 
but  the  evidence  showing  that  he  was  not  acting  for  the  purchaser, 
the  finding  of  the  jury  will  not  be  disturbed. 

2.  Brokebs,  I  85* — when  testimony  as  to  listing  of  land  for  sale 
admissible  in  action  for  commissions.  In  an  action  by  a  real  estate 
broker  to  recover  commissions  on  a  sale  of  land  alleged  to  have 
been  made  by  agreement  with  the  owner,  evidence  of  plaintiff  that 
he  had  listed  the  land  on  his  books  is  admissible. 

8.  Appeal  and  ebbob,  §  1533* — when  use  of  ordinary  term  in  in- 
gtruction  not  error.  In  an  action  to  recover  commissions  on  a  sale 
of  real  estate  claimed  to  have  been  made  by  plaintiff  for  defendant, 
it  is  not  error,  in  an  instruction  to  use  the  word  "listed"  in  the 
same  sense  that  it  had  been  frequently  used  in  the  testimony  and 
as  it  is  understood  in  ordinary  conversation. 

•Bee  nUnois  Note*  Dlsest,  Volt.  XI  to  XT,  and  CnmolAUve  QoArtorly.  mm 
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Strawn  v.  Vlpond,  191  IlL  App.  274. 


Louis  F.  Strawn,  Appellee,  t.  Nicholas  Tipond,  Appel- 
lant. 

Oen.  No.  6,008.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  LlvlngBton  county;  the  Hon. 
Geobge  W.  Patton,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  January  6,  1916. 

Statement  of  the  Case. 

Bill  in  equity  by  Louis  F.  Strawn  against  Nicholas 
Vipond  to  annul  a  judgment  by  confession  on  a  promis- 
sory note  given  by  complainant  to  defendant  and  to  re- 
strain the  collection  of  the  note  on  the  ground  that  the 
only  consideration  therefor  was  losses  at  gambling  at 
defendant's  saloon  and  gambling  house. 

The  cause  was  referred  to  a  master  in  chancery  to 
take  evidence  and  report  his  conclusions. 

The  master  found  the  allegations  of  the  bill  true  and 
recommended  a  decree  for  complainant. 

Objections  and  exceptions  were  filed  and  overruled 
by  the  master  and  the  chancellor,  and  a  decree  for  com- 
plainant was  entered  in  accordance  with  the  master's 
findings  and  recommendations. 

From  the  decree,  defendant  prosecutes  this  appeal. 

A.  W.  AixBN  and  MoDouqall  &  Chapman,  for  appel- 
lant. 

Loins  F.  Stbawn,  pro  se. 

Mr.  Presiding  Justice  Carnbs  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Equitt,  §  425* — when  master's  findings  not  disturbed  an  appeal. 
In  a  suit  to  annul  a  judgment  hy  confession  on  a  promissory  note 

•Sm  nilnois  Notot  Dlvett,  Vols.  XI  to  XT,  and  OamalaltTO  Qnarleilj,  mom 
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and  to  restrain  the  collection  of  the  note,  on  the  ground  that  the 
consideration  for  the  note  was  losses  of  the  maker  at  gambling  at 
defendant's  gambling  house,  where  evidence  was  conflicting  and 
the  master  to  whom  the  cause  was  referred  found  for  the  complain- 
ant, after  hearing  the  witnesses,  his  conclusion  that  the  weight 
of  the  testimony  was  in  favor  of  complainant  will  not  be  disturbed, 
in  the  absence  of  a  showing  that  he  erred  therein. 


Dime  Sayings  &  Trnst  Company^  Administrator^  Appel- 
lee,  T.  Abraham  Jacobson^  Appellant. 

Oen.  No.  5,888.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  Lbsub 
D.  PuTEBBAUOH,  Judgo,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded.  Opinion  filed  April  15,  1914. 
Rehearing  granted  and  opinion  filed  January  6, 1916. 

Statement  of  the  Case. 

Action  by  Dime  Savings  &  Trust  Company,  adminis- 
trator de  bonis  non  of  the  estate  of  Harry  Olin,  de- 
ceased, against  Abraham  Jacobson,  on  the  latter 's  note 
for  $500,  payable  to  Olin,  and  on  his  check  No.  7592 
for  $525,  also  payable  to  Olin. 

Plaintiff  introduced  said  instruments  in  evidence 
and  proved  that  it  had  received  them  from  the  former 
administrator  and  also  that  the  check  had  been  pre- 
sented for  payment  to  the  bank  on  which  drawn  and 
payment  refused  for  want  of  sufficient  funds. 

The  defense  was  payment,  which  as  to  the  note 
was  testified  to  by  defendant's  sister  and  stenographer, 
who  was  present  at  a  conversation  between  defendant 
and  deceased,  and  as  to  the  check,  by  a  witness  who  was 
present  at  a  conversation  between  defendant  and  de- 
ceased. 
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The  jury  rendered  a  verdict  for  plaintiff  for  $1,176. 
Defendant's  motion  for  a  new  trial  was  denied,  and 
plaintiff  had  judgment. 

From  the  judgment,  defendant  appeals. 

« 

J.  A.  Oambbon  and  J.  A.  Weil,  for  appellant. 

KiBK  &  Shubtlbpf,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Witnesses,  |  94* — lohen  survivor  not  competent  in  action  hy 
administrator.  In  an  action  by  an  administrator  to  recover  on  a 
check  and  note  given  by  defendant  to  plaintiff's  decedent,  the  de- 
fendant is  not  competent  to  testify  as  to  the  defense  of  payment 

2.  Payment,  §  29* — when  evidence  suJBMent  to  show  payment. 
In  an  action  by  an  administrator  to  recover  on  a  check  and  note 
given  by  defendant  to  plaintiff's  decedent,  where  defendant  pleads 
payment  as  a  defense  and  introduces  two  witnesses,  one  of  whom 
testified  that  plaintiff's  decedent  acknowledged  in  conversations  with 
defendant  in  her  presence  that  defendant  had  paid  him  the  note  but 
that  he  could  not  find  it  and  would  return  it  as  soon  as  he  could, 
the  other  testifying  to  a  similar  conversation  as  to  the  payment  of 
the  check,  and  also  introduces  three  checks  drawn  by  defendant  to 
plaintiff's  decedent  or  order,  one  of  which  had  written  on  it  ''balance 
in  full  payment"  of  the  note  in  question,  and  the  two  of  which 
were  marked,  respectively,  "%  check  #7592"  and  "in  full  of  check 
#7592,"  there  being  no  evidence  that  these  words  were  not  placed 
on  the  checks,  before  they  were  delivered,  but  one  witness  testifying 
that  the  statement  on  one  check  was  placed  on  it  before  delivery. 
The  date  and  number  of  check  mentioned  were  the  same  as  those  of 
the  check  in  suit  No  evidence  was  introduced  by  plaintiff  to  over- 
come this  evidence.  It  was  held  that  the  payment  was  established 
by  a  preponderance  of  the  evidence. 

3.  iNSTBUCTioNS,  S ,  18* — When  improper  as  to  meaning  of  ton- 
guage.  An  instruction  which  submits  to  the  Jury  the  meaning 
of  language  which  is  plain  and  can  have  but  one  meaning  is  erro- 
neous as  intimating  that  the  court  is  of  opinion  that  the  Jury  may 
rightfully  place  upon  the  language  some  other  construction. 

•Sm  Ulinoto  Notes  Digest.  Vels.  XI  to  XV,  and  CiimttlatlTe  Quarterly,  mm 
topic  and  Mctlon  number. 
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The  People  of  the  State  of  Illinois  for  use  of  County 
of  La  Salle^  Appellant^  y.  John  L.  Witzeman  et  al.^ 
Appellees. 

Oen.  Nos.  5,924,  5,925. 

1.  CofUBTB,  §  141* — When  atatutea  and  decisions  not  hinding  on. 
Constitutional  and  statutory  provisions  regulating  the  salaries  of 
clerks  of  courts  of  record  for  the  performance  of  duties  imposed 
upon  them  hy  the  laws  of  the  State  and  the  construction  placed 
by  the  courts  upon  such  provisions  are  not  necessarily  decisive  of 
the  rights  of  such  clerks  to  fees  for  performance  of  duties  imposed 
upon  them  by  the  Federal  Naturalization  Act. 

2.  Aliens,  |  13* — when  Federal  regulation  of  naturalization  ex- 
clusive, U.  S.  Const  art.  I,  §  8,  clause  4,  gives  Congress  the  power 
to  establish  uniform  rules  of  naturalization,  and  this  jurisdiction, 
when  exercised,  is  exclusive  and  repeals  former  laws  by  which  the 
states  naturalized  citizens  and  fixed  the  fees  and  their  application. 

3.  United  States,  §  1* — when  enforcement  of  Federal  act  not 
ohligatory  upon  State  court.  Congress  possesses  no  power  to  com* 
pel  a  State  court  to  enforce  the  Federal  Naturalization  Act 

4.  United  States,  $  1* — when  naturalization  expenses  not  obliges 
tory  upon  State  or  county.  The  State  is  not  bound  to  pay  for  the 
clerical  services  required  in  the  naturalization  of  aliens  in  State 
courts  under  the  Federal  Naturalization  Act,  nor  is  the  county 
board  bound  to  make  the  clerk  any  allowance  for  a  clerical  force 
or  other  expenses  incidental  to  such  proceedings. 

5.  Aliens,  S  13* — how  expenses  to  he  met.  It  is  the  purpose  of 
the  Federal  Naturalization  Act  that  the  expenses  of  clerical  assist- 
ance necessary  to  carry  out  the  requirements  of  the  act  si  ould,  in 
the  State  courts,  be  met  by  the  fees  fixed  by  the  act  and  not  borne 
by  the  State. 

6.  Clebks  of  coubt,  |  14* — when  entitled  to  fees  fixed  hy  Fed- 
erai  act  for  naturalization  services.  The  county  has  no  claim  to  fees 
collected  by  its  Circuit  Court  clerk  for  performing  services  and 
fixed  in  accordance  with  the  Federal  Naturalization  Act,  especially 
where  the  county  has  not  provided  or  paid  for  any  clerical  assistance. 

Appeal  from  the  Circuit  Court  of  La  Salle  county;  the  Hon.  S.  C. 
Stough,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    AArmed.    Opinion  filed  January  6,  1916. 

•See  lUlnols  Note*  Dlvett,  VoU.  XI  to  XV,  and  Cnmnlatlve  Quarterlr.  ^•^ 
topl0  and  Metion  — -*»— 
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W.  E.  Ebdmon  and  W.  I.  Hibbs,  for  appellant. 
Duncan  &  O'Conob,  for  appellees. 

Mb,  Justice  Dibell  delivered  the  opinion  of  the 
court. 

The  county  of  LaSalle  brought  two  actions  of  debt 
upon  the  oflBcial  bonds  of  John  L.  Witzeman,  its  circuit 
clerk,  one  upon  the  bond  given  for  the  official  term  be- 
ginning on  the  first  Monday  of  December,  A.  D.  1904, 
and  the  other  upon  the  official  bond  given  for  the  term 
beginning  the  first  Monday  of  December,  A.  D.  1908. 
The  sureties  on  each  bond  were  the  same,  so  that  all 
the  parties  to  each  case  were  the  same.  In  each  case 
a  proper  declaration  was  filed,  alleging  three  breaches 
of  the  bond.  The  first  and  third  breaches  assigned 
bore  no  relation  to  the  subject-matter  of  this  opinion. 
They  were  afterwards  dismissed.  The  second  breach 
in  each  declaration  charged  that  said  circuit  clerk  had 
received,  during  the  term  of  office  covered  by  that  bond, 
fees  for  the  naturalization  of  aliens,  and  had  not  re- 
ported the  receipt  of  said  fees  to  the  chairman  of  the  * 
county  board,  and  had  not  paid  said  fees  to  the  county 
treasurer,  but  had  converted  said  moneys  to  his  own' 
use.  Demurrers  were  filed  and  sustained  to  each  of 
said  second  breaches.  As  the  first  bond  took  effect  as 
of  the  first  Monday  of  December,  1904,  and  the  present 
Naturalization  Act  was  not  approved  until  June  29, 
1906,  and  did  not  go  into  force  until  ninety  days  from 
its  passage,  there  might  have  been  naturalization  fees 
received  by  this  clerk  under  former  and  very  differ- 
ent naturalization  laws,  under  which  the  State  fixed 
and  controlled  the  fees  for  naturalization,  and  if  sudi 
fees  had  not  been  duly  accounted  for,  there  might  be 
a  liability  under  this  bond  therefor;  but  counsel  for 
both  parties,  in  argument,  have  assumed  that  the  only 
matter  here  litigated  is  the  naturalization  fees  received 
by  the  clerk  under  said  Federal  Statute  of  1906,  and 
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therefore  we  will  confine  our  discussion  to  the  meaning 
and  effect  of  that  act.  After  said  demurrers  were  sus- 
tained there  was  a  judgment  for  costs  in  each  case, 
and  an  appeal  therefrom  to  this  court.  We  dismissed 
those  appeals  in  People  v.  Witzman,  186  111.  App.  216, 
because  there  were  no  final  judgments  in  the  record. 
Thereafter,  final  judgments  were  entered  in  the  court 
below,  and  these  appeals  are  prosecuted  to  this  court. 
As  the  cases  are  the  same  except  as  to  the  period  cov- 
ered by  the  bond  sued  on,  one  opinion  will  dispose  of 
both  cases. 

The  Federal  Act  of  June  29, 1906,  establishes  a  com- 
plete code  for  the  naturalization  of  aliens,  and  prac- 
tically annuls  substantially  all  previous  statutes  upon 
that  subject.  It  confers  exclusive  jurisdiction  to  nat- 
uralize aliens  as  citizens  of  the  United  States  upon 
certain  Federal  courts,  and  upon  all  courts  of  record 
in  any  State  or  territory  having  a  seal,  a  clerk  and 
jurisdiction  at  law  or  equity  in  which  the  amount  in 
controversy  is  unlimited,  which  in  this  State  includes 
the  Circuit  Courts.  Section  13  of  said  Act  requires 
the  clerk  of  each  court  exercising  jurisdiction  in  nat- 
uralization cases  to  charge,  collect  and  account  for  the 
fees  therein  specified.  The  fee  for  receiving  and  filing 
a  declaration  of  intention  to  become  a  citizen,  and  issu- 
ing a  duplicate  thereof,  is  fixed  at  $1.  The  fee  for 
making  and  filing  and  docketing  the  petition  of  an  alien 
for  admission  as  a  citizen  of  the  United  States  and  for 
the  final  hearing  thereon  is  fixed  at  $2,  and  the  fee  for 
entering  the  final  order  and  the  issuance  of  a  certifi- 
cate of  citizenship  thereunder  is  fixed  at  $2.  The  clerk 
is  therein  authorized  to  retain  one-half  of  the  fees  col- 
lected by  him  in  such  naturalization  proceedings,  and 
to  account  for  the  remaining  one-half  in  his  quarterly 
accounts  required  to  be  rendered  to  a  certain  depart- 
ment of  the  Federal  government,  and  he  is  required  to 
pay  over  to  that  department,  within  thirty  days  after 
the  close  of  each  quarter  of  each  year,  the  one-half  of 
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the  feeb  so  received,  and  that  sum  is  required  to  be  de- 
posited in  the  treasury  of  the  United  States.  The 
petitioner  for  naturalization  is  also  required  to  pay  to 
the  clerk  a  sum  sufficient  to  cover  the  expenses  of  sub- 
poenaing and  paying  the  legal  fees  of  any  witnesses 
for  whom  the  petitioner  may  request  a  supoena,  and 
when  the  proceeding  for  naturalization  is  ended  the 
clerk  is  required  to  pay  the  witness'  fees  from  such 
sum,  and  return  the  residue,  if  any,  to  the  petitioner. 
It  is  also  provided  that  when  the  one-half  which  the 
clerk  is  permitted  to  retain  shall  reach  the  sum  of 
$3,000  in  any  one  fiscal  year,  all  fees  received  by  such 
clerk  in  naturalization  proceedings  in  excess  of  such 
amount  in  said  year  shall  be  paid  over  to  a  department 
of  the  Federal  government.  That  section  also  pro- 
vides that  the  clerk  of  a  court  exercising  jurisdiction 
in  naturalization  proceedings  shall  pay  all  additional 
clerical  force  that  may  be  required  in  performing  the 
duties  imposed  by  that  act  upon  such  clerk  from  fees 
received  by  him  in  naturalization  proceedings,  and  that 
if  such  clerk  in  any  one  year  collects  fees  in  excess 
of  $6,000, — that  is,  if  the  one-half  retained  by  the  clerk 
exceeds  $3,000, — then  the  secretary  of  Commerce  and 
Labor  may  allow  such  clerk,  from  the  money  which  the 
United  States  shall  receive,  additional  compensation 
for  the  employment  of  additional  clerical  assistance, 
if,  in  the  opinion  of  such  secretary,  the  business  of  said 
clerk  warrants  such  allowance. 

Section  9  of  article  X  of  the  Constitution  of  1870  of 
the  State  of  Illinois  provides  that  the  clerks  of  all 
courts  of  record  shall  receive,  as  their  only  compensa- 
tion for  their  services,  salaries,  to  be  fixed  by  law,  and 
paid  only  out  of  the  fees  of  the  office  actually  collected, 
and  that  all  fees,  perquisites  and  emoluments  above 
the  amount  of  said  salaries  shall  be  paid  into  the 
county  treasury,  and  that  the  number  of  the  deputies 
and  assistants  of  such  officers  shall  be  determined  by 
rule  of  tJie  Circuit  Court,  to  be  entered  of  record,  and 
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their  compensation  shall  be  determined  by  the  county 
board.  Section  10  of  said  article  requires  the  county 
board  to  fix  the  compensation  of  all  county  oflScers,  and 
the  amount  of  their  necessary  clerk  hire,  and  their  ex- 
penses, and  where  fees  are  provided  for  said  compen- 
sation shall  be  paid  only  out  of  them,  and  shall  in  no 
instance  exceed  the  fees  actually  collected,  and  that  all 
fees  or  allowances  by  said  clerks  received  in  excess  of 
their  said  compensation  shall  be  paid  into  the  county 
treasury.  Section  51  of  chapter  53  of  the  Revised 
Statutes  is  intended  to  carry  into  effect  these  consti- 
tutional provisions  and  requires  each  county  oflScer  to 
keep  an  account  of  all  his  fees  and  emoluments  earned, 
and  all  payments  received,  and  to  account  therefor, 
and  to  report  the  same  twice  each  year  to  the  chair- 
man of  the  county  board,  and  to  pay  over  to  the  county 
treasurer  the  balance  in  his  hands  after  deducting  his 
salary  and  such  expenses  as  the  county  board  may 
allow.  There  are  numerous  cases  in  this  State 
strictly  enforcing  the  foregoing  constitutional  and  stat- 
utory provisions,  and  holding  that  even  the  imposing 
of  new  duties  upon  such  an  officer  after  he  has  entered 
upon  his  office  will  not  permit  him  to  receive,  or  the 
Legislature  to  confer  upon  him,  any  additional  com- 
pensation therefor.  These  provisions  and  decisions, 
however,  were  enacted  and  announced  with  reference 
to  duties  imposed  upon  him  by  the  laws  of  the  State, 
and  we  do  not  consider  them  as  necessarily  decisive 
of  the  question  here  involved. 

The  fourth  clause  of  section  8  of  article  I  of  the 
Constitution  of  the  United  States  gave  to  Congress 
the  power  to  establish  uniform  rules  of  naturalization. 
Undoubtedly  that  jurisdiction,  when  exercised,  is  ex- 
clusive, and  operates  to  repeal  former  laws  by  which 
the  States  naturalized  citizens  of  the  United  States, 
and  fixed  the  fees  therefor,  and  controlled  the  applica- 
tion of  said  fees;  and  numerous  decisions  which  were 
made  under  those  former  laws  are  no  longer  authority. 
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When  Congress  confers  jurisdiction  upon  a  Federal 
court,  such  act  binds  the  Federal  court,  and  it  is  com- 
pelled to  perform  the  duty  so  imposed  upon  it.  Con- 
gress possesses  no  power  to  compel  a  State  court  to 
entertain  proceedings  for  the  enforcement  of  Federal 
statutes  such  as  this.  It  has  been  said  that  such  an 
act  as  this  confers  upon  the  State  court  permissive 
jurisdiction;  that  is,  the  State  court  is  permitted  to 
act,  but  cannot  be  coerced  into  doing  so.  Robertson  v. 
Baldwin,  165  U.  S.  275;  State  v.  Jvdges  of  Common 
Pleas  Hudson  Co.  (N.  J.)  30  L.  E.  A.  761  and  notes. 
It  was  said  in  Commonwealth  of  Kentucky  v.  Denni- 
son,  24  How.  (U.  S.)  66,  page  108,  that  Congress  may 
authorize  a  particular  State  oflScer  to  perform  a  par- 
ticular duty,  but  if  he  declines  to  do  so  it  does  not  fol- 
low that  he  may  be  coerced.  The  court  there  referred 
to  laws  which  have  been  passed  authorizing  State 
courts  to  entertain  jurisdiction  in  certain  proceedings 
by  the  United  States,  and  said  that  these  powers  were 
for  some  years  exercised  by  State  tribunals  readily, 
and  without  objection,  until,  in  some  States,  it  was  de- 
clined because  it  interfered  with  and  retarded  the  per- 
formance of  duties  which  properly  belonged  to  them 
as  State  courts.  The  Court  there  said  that  in  these 
cases  the  co-operation  of  the  States  was  a  matter  of 
comity,  which  the  several  sovereignties  extended  to  one 
another  for  their  mutual  benefit,  but  was  not  regarded 
as  an  obligation  imposed  by  the  Constitution,  and  that 
the  Acts  of  Congress  conferring  jurisdiction  merely 
gave  the  power  to  the  State  tribunals  and  left  it  to  the 
States  to  exercise  such  power  or  not,  as  might  best 
comport  with  their  own  sense  of  justice  and  their  own 
interest  and  convenience.  In  the  matter  of  admitting 
aliens  to  become  citizens  of  the  United  States,  there 
are  Federal  courts  in  each  State  entirely  competent  to 
do  all  of  that  work,  but  there  are  only  a  few  such  courts 
in  each  State,  and  many  aliens  are  located  far  distant 
from  the  place  where  such  courts  are  held,  and  it  would 
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be  a  great  burden  to  compel  them  to  attend  with  their 
witnesses  at  the  place  where  such  courts  are  held,  and 
it  is  therefore  a  matter  of  great  convenience  to  them 
to  have  this  jurisdiction  conferred  upon  the  State 
courts.  The  jurisdiction  so  conferred  upon  State 
courts,  however,  is  not  compulsory.  No  doubt  the  Leg* 
islature  of  any  State  might  forbid  its  courts  to  devote 
any  time  to  this  work.  Probably  any  particular  court 
of  the  State  might  lawfully  refuse  to  turn  aside  from 
its  other  business  to  naturalize  aliens.  Indeed  we  are 
advised  that  certain  courts  in  this  State  refuse  to  take 
jurisdiction  in  naturalization  proceedings  under  the 
Federal  statute.  Undoubtedly  the  clerk  of  the  court 
would  not  be  permitted  to  decline  to  perform  this  work 
so  long  as  he  is  not  forbidden  by  the  Legislature  or 
by  the  court  of  which  he  is  the  clerk.  We  regard  it 
as  entirely  clear  that  the  State  is  not  bound  to  pay 
for  the  clerical  services  required  in  the  naturalization 
of  aliens  in  the  State  courts,  nor  is  the  county  board 
bound  to  make  the  clerk  any  allowance  for  a  clerical 
force  or  other  expenses  for  such  service. 

It  may  be  instructive  to  ascertain  from  said  Natural- 
ization Act  what  duties  are  required  of  the  clerk  of  the 
court  in  naturalization  proceedings.  The  government 
of  the  United  States  furnishes  to  each  such  clerk  blank 
forms  and  all  records  and  documents  required  in  the 
naturalization  of  aliens.  The  alien  must  file,  at  least 
two  years  prior  to  his  application  for  admission,  a  dec- 
laration of  his  intention  to  become  a  citizen.  The  law 
does  not  say  that  the  clerk  shall  do  the  clerical  work 
of  filling  up  the  blank  form  of  such  declaration,  which 
has  been  furnished  him  by  the  United  States,  but  it  is 
a  matter  of  common  knowledge  that  he  must  do  so  in 
substantially  all  cases,  because  the  alien  seldom  has  the 
ability  to  fill  up  such  a  declaration  correctly  and  com- 
pletely, and  the  construction  put  upon  the  language  of 
such  a  declaration  by  the  oflBcers  controlling  the  nat- 
uralization department  of  the  government  is  such  that 
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extreme  care  and  accuracy  is  required,  or  the  applicant 
to  be  naturalized  must  finally  fail.  The  clerk  who  fills 
up  this  form  must  ascertain  and  set  forth  the  name 
and  age  and  occupation  of  the  applicant,  and  must 
insert  in  such  declaration  his  personal  description. 
Each  of  the  forms  prepared  and  furnished  by  the  de- 
partment for  use  in  naturalization  proceedings  re- 
quires the  insertion  of  the  color,  complexion,  height  in 
feet  and  inches,  weight,  color  of  the  hair,  color  of  the 
eyes,  and  other  visible  distinctive  marks  of  the  appli- 
cant. There  must  also  be  inserted  in  said  petition  the 
place  of  birth  of  the  applicant,  and  the  form  prescribed 
requires  the  date  of  his  birth.  There  must  also  be  in- 
serted in  said  petition  the  date  of  the  arrival  of  the 
applicant  in  the  United  States,  the  name  of  the  vessel 
in  which  he  came,  and  the  forms  prescribed  require  the 
clerk  to  ascertain  and  insert  the  character  of  the  con- 
veyance or  the  name  of  the  transportation  company  by 
which  the  applicant  arrived,  if  he  did  not  come  upon 
a  vessel;  and  it  must  state  also  his  last  foreign  resi- 
dence and  his  present  place  of  residence  in  the  United 
States.  There  must  be  prepared  a  duplicate  of  said 
declaration  of  intention.  When  the  time  has  arrived 
at  which  the  applicant  can  apply  to  become  a  citizen  a 
petition  therefor  must  be  filed.  This  the  clerk,  from 
the  necessities  of  the  case,  must  prepare,  upon  the 
forms  furnished  him,  and  must  ascertain  from  the  ap- 
plicant his  full  name,  his  place  of  residence,  with  street 
and  number,  his  occupation,  the  date  and  place  of  his 
birth,  the  place  from  which  he  emigrated,  the  place  of 
his  arrival  in  the  United  States,  the  name  of  the  vessel 
On  which  he  arrived;  and  the  forms  furnished  require 
that,  if  he  did  not  arrive  by  vessel,  then  the  character 
of  the  conveyance  by  which  he  arrived  or  the  name  of 
the  transportation  company  shall  be  given,  and  also  the 
time  when  and  place  where  and  the  name  of  the  court 
where  he  declared  his  intention  to  become  a  citizen. 
The  clerk  must  ascertain  if  the  applicant  is  married, 
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and  if  so,  must  insert  his  wife's  name,  and  where  she 
was  bom.    There  must  be  inserted  the  number  of  his 
children,  and  the  name  of  each  child,  and  the  date  and 
place  of  its  birth,  and  the  place  of  residence  of  each. 
The  petition  must  be  made  to  state  the  time  when  he 
arrived  in  the  State  where  the  application  is  heard,  and 
where  he  resided  prior  to  that  time,  if  in  the  United 
States,  and  if  he  has  previously  petitioned  for  citizen- 
ship which  has  been  denied,  the  petition  must  state  the 
name  of  the  court  in  which  said  application  was  made, 
and  the  date  when  and  the  reason  why  the  same  was 
denied.    To  this  petition  must  be  annexed  an  affidavit 
of  the  petitioner  and  of  two  witnesses ;  and  the  name 
and  occupation  and  place  of  residence  of  each  witness 
must  be  given,  and  the  length  of  time  which  each  wit- 
ness has  known  the  petitioner,  and  other  details.    Cer- 
tain particular  days  of  the  court  must  be  set  aside  by 
order  of  court  as  naturalization  days,  and  the  petition 
must  be  set  down  for  hearing  by  the  clerk  for  a  par- 
ticular naturalization  day,  and  upon  the  filing  of  the 
petition  the  clerk  must  post  in  a  public  and  conspicuous 
place  in  his  office,  or  in  that  building,  a  notice  giving 
the  name,  nativity  and  residence  of  the  alien,  the  date 
and  place  of  his  arrival  in  the  United  States,  the  date 
fixed  for  the  final  hearing  of  his  petition  and  the  names 
of  the  witnesses,  and  if  requested,  the  clerk  must  issue 
a  subpoena  for  said  witnesses.    He  must  attend  the 
hearing  on  naturalization  day,  and  swear  the  witnesses, 
and  administer  the  oath  of  allegiance  to  the  petitioner 
who  is  admitted,  and  must  then  issue  to  him  a  certificate 
of  naturalization,  in  which  the  clerk  must  give  the  new 
citizen's  age,  his  height  in  feet  and  inches,  his  color, 
his  complexion,  the  color  of  his  eyes,  the  color  of  his 
hair,  and  his  visible  distinguishing  marks,  the  name, 
age  and  place  of  residence  of  his  wife  and  of  each  of 
his  minor  children,  and  must  fill  in  the  name  of  the 
citizen  and  his  residence,  and  the  term  of  the  court 
and  the  day  of  the  term  at  which  he  was  admitted,  and 
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a  copy  of  the  order  admitting  him.  The  clerk  must 
also  fil  out  a  stub  of  said  certii&cate,  containing  these 
details,  and  the  number  of  the  certificate  and  the  num- 
ber of  the  stub  must  correspond.  On  the  first  work- 
ing day  of  each  month  the  clerk  must  send  to  the 
department  at  Washington  duplicates  of  all  declara- 
tions of  intention,  petitions  for  naturalization  and  cer- 
tificates of  naturalization  filed  or  issued  during  the 
preceding  month,  and  must  send  therewith  a  report 
showing  the  number  of  such  papers  filed  or  issued  dur- 
ing the  preceding  month,  and  in  the  case  of  petitions 
for  naturalization  he  must  report  to  the  department 
the  approximate  days  of  the  final  hearings.  He  also 
is  required,  within  thirty  days  after  each  final  hearing, 
to  report  to  the  department  the  name  of  each  alien  who 
is  denied  naturalization.  He  is  also  subject  to  the 
direction  of  said  department,  and  must  send  to  the 
department  certified  copies  of  such  other  proceedings 
arid  hearings  instituted  in  or  issued  out  of  his  said 
court  as  affect  or  relate  to  the  naturalization  of 
aliens,  and  as  may  be  required  from  time  to  time  by 
the  department.  Numerous  rules  and  regulations  are 
adopted  by  the  department  controlling  the  naturaliza- 
tion of  aliens,  and  these  are  changed  from  time  to 
time,  and  they  must  be  studied  and  obeyed  by  the 
clerk.  The  government  not  only  requires  great  par- 
ticularity in  the  declaration  of  intention,  but  also  in 
the  petition  for  naturalization,  and  these  details  must 
be  carefully  ascertained  and  correctly  inscribed  in  the 
petition,  or  great  danger  arises  that  the  application 
may  be  denied  because  of  the  incorrectness  or  incom- 
pleteness of  the  statements  therein  made.  In  counties 
composed  of  rural  communities,  where  residences  are 
rarely  changed  and  immigrants  seldom  locate,  the  work 
imposed  upon  the  clerk  of  such  court  by  naturalization 
proceedings  during  any  one  year  will  be  slight 
Where  there  is  a  large  foreign  population  and  many 
manufactories  and  industrial  works  inviting  foreign 
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labor,  the  duties  of  such  a  clerk  in  naturalization  pro- 
ceedings may  be  very  great. 

It  is  obvious  that  Congress  had  no  power  to  impose 
the  burden  of  this  clerical  work  upon  the  State,  nor 
upon  the  county  where  the  naturalization  is  had.  It 
seems  to  us  equally  clear  that  Congress  had  no  such 
intention.  This  seems  plain  from  the  general  scope 
and  structure  of  the  Naturalization  Act ;  and  also  from 
the  following  language  in  section  13  thereof:  **The 
clerks  of  the  various  courts  exercising  jurisdiction  in 
naturalization  proceedings  shall  pay  all  additional 
clerical  force  that  may  be  required  in  performing  the 
duties  imposed  by  this  act  upon  the  clerks  of  courts, 
from  fees  received  by  such  clerk  in  naturalization  pro- 
ceedings." These  are  specific  directions  by  Congress 
to  the  clerks  to  expend  these  fees  in  paying  all  addi- 
tional clerical  force  required  to  perform  the  duties  im- 
posed upon  the  clerk  by  this  Naturalization  Act.  How 
can  the  State  or  the  county  be  heard  to  require  the 
clerk  to  disobey  these  directions  by  Congress  in  a  mat- 
ter over  which  Congress  has  exclusive  control,  and  in- 
stead to  pay  the  fees  to  the  county,  and  to  accept  such 
clerical  assistance  in  naturalization  matters  as  the  State 
or  county  authorities  may  choose  to  allow  t  Congress 
says  the  additional  clerical  force  required  for  natural- 
ization shall  be  paid  by  the  clerk  from  these  fees.  Can 
the  State  command  that  the  clerk  pay  these  fees  into 
the  county  treasury,  and  depend  upon  the  county  board 
to  determine  what  sum,  if  any,  is  needed  for  additional 
clerical  aid  I  The  supremacy  of  Congress  over  the 
entire  subject  of  naturalization  seems  to  imperatively 
require  a  negative  answer.  It  seems  to  us,  after  a 
fair  consideration  of  all  the  language  of  the  act,  that 
the  conclusion  is  justified  that  the  sums  which  the 
clerk  is  thereby  allowed  to  retain  were  intended  not 
merely  nor  not  chiefly  to  pay  the  clerk  himself  for  his 
additional  labor,  but  to  enable  him  to  procure  all  the 
necessary  clerical  assistance  to  do  the  work  which  the 
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act  imposed  upon  him.  Of  course,  when  the  court  and 
the  clerk  are  acting  under  this  law,  they  are  governed 
by  this  law  and  not  by  the  State  statutes.  The  act  re- 
quires that  one-half  the  fees  shall  be  remitted  by  the 
clerk  to  the  United  States  government,  and  by  no  pos- 
sibility can  the  county  have  any  right  to  require  the 
clerk  to  pay  that  money  to  it,  although  it  is  made  up  of 
fees  paid  to  the  clerk  by  virtue  of  his  office.  If  the 
total  received  by  the  clerk  in  any  one  year  for  natural- 
ization exceeds  $6,000,  then  the  act  requires  him  to 
remit  all  beyond  that  to  the  United  States  government. 
The  act  provides  that  if  the  clerk  has  so  received  more 
than  $6,000  in  any  one  year,  and  has  remitted  $3,000  to 
the  United  States  government,  and  also  the  sum  in 
excess  of  $6,000,  the  department  may  allow  such  clerk, 
from  the  money  which  the  United  States  shall  receive, 
additional  compensation  for  the  employment  of  addi- 
tional clerical  assistance,  if,  in  the  opinion  of  said  de- 
partment, the  naturalization  business  of  such  clerk 
warrants  such  further  additional  assistance;  but  that 
in  no  event  shall  the  whole  amount  allowed  a  clerk 
of  a  court  and  his  assistants  exceed  one-half  the  gross 
receipts  of  the  office  of  such  clerk  from  naturalization 
fees  during  said  fiscal  year.  There  is  a  further  pro- 
vision that  if  the  business  of  the  clerk  for  any  fiscal 
year  indicates,  in  the  opinion  of  the  department,  that 
the  naturalization  fees  for  the  succeeding  year  will 
exceed  $6,000,  the  department  may  authorize  the  contin- 
uance of  the  allowance  for  additional  clerical  assist- 
ance, until  such  time  as  the  remittances  indicate  to  the 
department  that  the  fees  of  the  then  current  fiscal  year 
will  not  be  sufficient  to  allow  such  additional  clerical 
assistance,  and  that  the  payments  for  such  additional 
clerical  assistance  shall  be  in  the  manner  and  under 
such  regulations  as  the  department  may  prescribe. 
If,  when  the  Act  of  1906  went  into  effect,  the  duties 
of  this  circuit  clerk  imposed  upon  him  by  the  laws  of 
this  State  had  been  such  that  his  own  services  and 
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those  of  the  clerical  force  which  had  been  allowed  to 
him  by  the  laws  of  the  State  were  just  sufficient  to  ac- 
complish the  work  of  the  office  required  by  the  State, 
and  he  had  applied  to  the  county  board  for  an  allow- 
ance for  additional  assistance  to  perform  the  natural- 
ization work,  the  county  board  would  have  been  under 
no  compulsion  to  allow  it.  It  might  very  reasonably 
say  to  him  that  he  had  an  allowance  out  of  the  natural- 
ization fees,  which  was  intended  to  pay  for  all  such 
help  as  the  naturalization  work  might  require.  Sup- 
pose the  county  board  refused  to  make  him  any  addi- 
tional allowance ;  would  he  still  be  required  to  pay  one- 
half  of  the  fees  to  the  county  board!  Suppose  that  in 
that  contingency,  or  even  without  having  consulted  the 
county  board  at  all,  he  hired  an  additional  clerk  to  per- 
form the  naturalization  work,  and  agreed  to  pay  him 
his  one-half  of  all  the  fees  paid  in  from  naturalization 
sources,  and  he  did  so  pay  the  money  to  the  additional 
clerk  so  hired,  could  the  county  board  still  require  him 
to  pay  that  money  into  the  county  treasury!  Would 
his  official  bond  still  be  liable  therefor!  Suppose  the 
clerk  receives  for  his  one-half  over  $3,000,  and  pays 
the  surplus  to  the  United  States  government,  and 
thereafter  applies  to  the  department  for  additional 
clerical  assistance,  and  is  authorized  by  the  depart- 
ment to  pay  from  said  fees  a  certain  sum  for  addi- 
tional clerical  assistance,  and  that  sum  is  returned 
to  him  by  the  United  States  government  or  is  paid  by 
him  out  of  the  fees  in  his  hands,  must  he  be  com- 
pelled to  pay  to  the  county  treasurer  the  money  which 
the  United  States  has  so  furnished  expressly  for  addi- 
tional clerical  assistance!  It  seems  to  this  court  that 
the  answers  to  these  questions  must  be  in  the  nega- 
tive. The  declaration  now  before  us  does  not  charge 
that  this  county  board  made  any  allowance  to  this 
clerk  for  clerical  assistance  to  do  the  naturalization 
work,  or  that  the  clerical  assistance  which  had  been 
furnished  hiin  by  the  county  board  was  sufficient  to 
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enable  him,  with  that  force,  not  only  to  perform  the 
duties  devolving  npon  him  under  the  State  law  but 
also  to  do  the  naturalization  work.  This  declaration 
is  to  be  construed  most  strongly  against  the  pleader, 
and  we  think  we  may  fairly  assume  that  the  county 
board  had  made  him  no  allowance  for  clerical  assist- 
ance to  do  this  work,  especially  as  it  is  clear  that  no 
duty  rested  upon  the  county  board  to  make  any  such 
allowance.  We  draw  the  conclusion,  from  this  Nat- 
uralization Act,  that  Congress  intended  that  the  State 
should  not  bear  the  burden  of  the  clerical  assistance 
necessary  to  do  this  work,  but  that  it  intended  that 
the  clerk  should  use  these  fees  for  that  purpose. 

This  question  has  been  before  the  courts  of  several 
other  States,  and  in  most  of  those  States  provisions 
similar  to  our  own  exist,  requiring  the  clerk  to  per- 
form his  official  duties  for  a  fixed  salary,  and  to  turn 
his  fees  into  some  local  treasury.  The  question  first 
arose  in  Eldredge  v.  Salt  Lake  County,  37  Utah  188. 
It  was  there  held  that  the  State  courts  in  acting  in 
naturalization  cases  under  this  act  are  merely  agencies 
of  the  national  government ;  that  the  powers  conferred 
and  the  duties  imposed  by  said  act  upon  State  courts 
and  the  clerks  thereof  are  not  such  as  adhere  to  the 
office,  and  are  not  ex  officio  powers  and  duties  belong- 
ing to  and  devolving  upon  the  office  as  such,  and  that 
the  duties  which  the  clerk  of  the  State  court  shall 
render  in  naturalization  proceedings  are  not  duties 
which  are  imposed  on  him  nor  services  which  are  ren- 
dered by  him  as  a  part  of  the  county  oflBce,  to  which 
he  was  elected,  and  of  which  he,  is  an  incumbent,  and 
that  the  salary  which  he  received  as  compensation  for 
discharging  the  duties  of  his  county  oflSce  was  not  in- 
tended to  and  did  not  constitute  compensation  for  the 
extra  official  services  he  rendered  as  an  agent  of  the 
general  government  in  discharging  the  powers  con- 
ferred upon  him  by  the  Act  of  Congress,  for  which 
services  the  fees  in  question  were  allowed  him  by  the 
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national  and  not  by  the  State  government.  In  Inhab- 
itants of  Hampden  County  v.  Morris,  207  Mass.  167, 
the  same  question  was  presented  to  the  Supreme  Court 
of  Massachusetts,  where  there  was  a  statute  passed 
after  this  Naturalization  Act  went  into  force,  requir- 
ing that  all  fees  received  by  the  clerk  in  naturalization 
cases,  except  sums  expended  for  additional  clerical 
assistance,  should  be  paid  to  the  county  treasurer.  It 
was  held  that  that  statute  conflicted  with  the  Federal 
statute,  and  must  yield  to  the  latter.  It  was  there 
iield  that  if  the  courts  or  Legislature  of  the  State 
elected  to  exercise  the  jurisdiction  conferred  by  the 
Federal  statute,  they  must  exercise  it  upon  the  terms 
and  with  the  limitations  stated  in  that  statute,  and  if 
they  chose  to  exercise  jurisdiction  in,  naturalization 
cases,  they  might  not  depart  from  the  statute  in  any 
particular  upon  which  it  is  within  the  constitutional 
power  of  Congress  to  legislate;  that  the  amount  of 
the  fees  to  be  charged  and  the  disposition  of  the  fees 
are  proper  subjects  for  congressional  legislation;  that 
is,  that  Congress  might  properly  require  a  part  of 
those  fees  to  be  paid  into  the  treasury  of  the  United 
States  to  aid  in  the  payment  of  the  expenses  of  main- 
taining the  naturalization  department,  and  that  the 
State  cannot  take  those  fees  away  from  the  United 
States.  It  was  there  further  said:  ** Congress  well 
might  think  that  the  elaborate  proceedings  required 
by  the  statute  impose  such  duties  upon  clerks  of  the 
courts  that  the  interests  of  the  public  will  be  promoted 
by  giving  them  special  compensation  to  be  taken  from 
the  fees.  As  this  is  the  policy  of  the  law  under  which 
the  court  is  acting,  the  Legislature  cannot  nullify  the 
statute  by  enacting  that  the  clerk  shall  pay  all  the 
money  to  the  county  treasurer.**  It  was  there  held 
that  it  was  beyond  the  power  of  the  Legislature  to 
deal  with  the  fees  received  under  the  law  of  the  United 
States.  This  question  was  next  before  the  Supreme- 
Court  of  New  York,  and  is  reported  in  In  re  Beyer,  72 
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Misc.  443.  That  court  followed  the  decision  of  the 
Supreme  Court  of  Massachusetts,  but  said  but  for  that 
decision  it  would  have  been  inclined  to  hold  that  the 
Federal  statute  was  simply  designated  to  reimburse 
the  office  for  the  clerical  force  required,  rather  than  to 
provide  for  the  personal  and  independent  emolument 
of  the  incumbent  of  the  office.  In  Fields  v.  Multnomah 
County,  64  Ore.  117,  the  clerk  of  such  a  court  sought 
to  compel  the  county  commissioners  to  pay  his  statu- 
tory salary,  which  they  refused  to  do  because  he  had 
collected  certain  fees  under  this  naturalization  law, 
and  had  appropriated  them  to  his  own  use,  and  had 
refused  to  account  to  the  county  therefor.  That  court 
held  that  the  compensation  provided  for  such  clerk  by 
the  laws  of  the  State  was  for  the  performance  of  the 
duties  devolving  on  him  under  those  laws;  that  if 
the  State  courts  exercised  the  jurisdiction  conferred 
by  this  Federal  statute,  the  duties  of  the  clerk  in  those 
matters  were  in  addition  to  those  imposed  by  the  State ; 
that  in  naturalization  proceedings  the  clerk  acts  as  the 
agent  of  the  United  States,  and  that  the  State  cannot 
direct  what  the  compensation  of  an  agent  of  the  gen- 
eral government,  acting  under  a  law  of  Congress,  shall 
be ;  and  that  the  clerk  was  entitled  to  receive  and  re- 
tain those  fees,  and  was  not  required  to  pay  them  to 
the  county.  In  State  v.  Quill,  53  Ind.  App.  495,  this 
question  was  before  the  Appellate  Court  of  Indiana. 
There  a  Statute  of  1895  fixed  the  fees  for  naturaliza- 
tion, and  required  them  to  be  turned  over  to  the  county. 
It  was  held  that  these  provisions  were  repealed  by  the 
Naturalization  Act  of  Congress  of  1906,  and  that 
since  the  enactment  of  the  latter  act  it  constitutes  the 
only  law  on  the  subject  of  fees  in  naturalization  cases. 
It  was  held  that  Congress  might  properly  regulate  not 
only  the  amount  of  the  fees  but  also  the  disposition  of 
them;  that  the  State  court,  when  it  assumes  jurisdic- 
tion in  naturalization  cases,  must  exercise  it  in  con- 
formity with  the  Federal  statute,  and  derives  no  an- 
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thority  from  any  other  source.  It  is  there  said:  **It 
becomes  a  Federal  court  for  the  purpose  of  natural- 
izing aliens,  or  at  least  an  agency  of  the  Federal  gov- 
ernment, and  the  officers  of  the  court  are  necessarily 
the  officers  of  the  Federal  government  in  that  behalf.'' 
It  was  held  that  the  county  could  not  recover  from 
the  clerk  the  one-half  the  fees  collected  by  him  in  nat- 
uralization proceedings.  On  the  other  hand  in  Barron 
County  V.  Beckivith,  142  Wis.  519,  it  was  held  .that  the 
services  performed  by  clerks  of  the  Circuit  Court  in 
proceedings  to  naturalize  aliens  under  this  statute  are 
performed  in  their  official  capacities  as  such  clerks, 
and  they  are  not  permitted  to  hold  such  fees,  as  against 
the  counties,  where  they  are  on  a  salary  basis,  although 
the  court  there  conceded  that  it  found  the  question  by 
no  means  easy  of  solution.  In  City  and  County  of 
San  Francisco  v.  Mulcrevy,  15  Cal.  App.  11,  it  was 
held  that  the  disposition  of  the  fees  received  by  the 
county  clerk  as  ex  officio  clerk  of  the  Superior  Court, 
which  had  jurisdiction  of  naturalization  proceedings 
under  the  Federal  statute,  did  not  concern  the  United 
States  government,  but  was  a  matter  solely  between 
the  clerk  and  the  city  and  county  of  San  Francisco, 
and  that  it  was  the  official  duty  of  that  clerk  under 
the  charter  of  said  city  and  county  to  pay  such  fees 
into  the  treasury  of  the  city  and  county  within  twenty- 
four  hours  after  they  were  received  by  him.  In  that 
case,  the  court  sets  out  as  important  the  salary  of  the 
county  clerk  fixed  by  the  charter,  and  also  the  sums 
allowed  him  for  the  various  clerical  assistance  he  re- 
quired. It  is  stated  there  that  the  total  salary  list 
so  fixed  and  allowed  for  his  office  amounted  to  $58,600 
per  annum,  but  a  computation  of  the  amounts  fixed  by 
the  charter  for  the  salaries  of  his  forty-nine  assistants, 
as  stated  in  the  opinion,  shows  that  he  was  allowed  for 
clerical  assistance  $71,400  per  year,  besides  his  own 
salary,  and  the  court  there  said  that  it  concluded  that 
that  clerical  allowance  by  the  charter  was  intended  to 
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cover  all  the  services  that  might  be  required  of  that 
clerk,  and  to  pay  all  the  deputies  and  employees  that 
might  be  necessary  in  performing  such  services.  There 
was  also  a  provision  of  the  law  governing  such  clerk, 
that  if  he  needed  additional  deputies,  clerks  and  em- 
ployees he  should  apply  to  the  mayor  therefor,  and, 
if  the  mayor  found  the  same  necessary,  he  could  take 
steps  to  authorize  such  appointments  and  provide  for 
additional  compensation.  This  case  had  been  first 
appealed  to  the  Supreme  Court  of  California,  and  had 
been  by  that  court  sent  to  said  Appellate  Court  under 
a  provision  of  the  State  Constitution,  and  after  the 
decision  of  the  Appellate  Court  an  application  was 
made  to  the  Supreme  Court  to  hear  the  cause,  and  that 
application  was  denied.  Thereafter,  the  case  was  re- 
moved to  the  Supreme  Court  of  the  United  States, 
where  it  is  reported  as  Mulcrevy  v.  City  and  County  of 
San  Francisco,  231  IT.  S.  669.  That  court  accepted 
the  construction  of  the  charter  of  the  city  and  county 
which  had  been  put  upon  such  charter  by  the  State 
courts,  as,  indeed,  it  was  bound  to  do.  It  stated  the 
great  amount  of  clerical  assistance  given  said  clerk  by 
said  charter,  and  the  provision  requiring  the  clerk 
to  apply  to  the  mayor  for  additional  assistance  if 
needed.  The  State  court  had  held  that  the  provisions 
of  the  charter  were  meant  to  provide  for  all  services 
which  could  be  required  of  the  clerk,  and  for  all  em- 
ployees he  might  need  in  performing  all  such  services. 
The  Supreme  Court  of  the  United  States  accepted  that 
construction  as  correct.  There  are  things  said  by  the 
latter  court  which  do  not  harmonize  with  what  was 
held  by  the  courts  of  Massachusetts,  Utah,  Oregon  and 
Indiana.  It  seems  to  us,  however,  that  what  was 
actually  decided  was  that  the  Naturalization  Act  did 
not  purport  to  deal  with  the  relations  of  the  clerk  to 
his  State;  that  to  so  construe  it  might  raise  serious 
questions  of  power  which  should  be  avoided;  and  that 
the  Naturalization  Act  could  be  satisfied  without  put- 
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ting  the  clerk  in  antagonism  with  the  laws  of  his  State, 
by  leaving  the  clerk  one-half  of  the  fees  to  such  dispo- 
sition as  might  be  provided  by  the  State  law.  The 
State  conrt  had  held  that  the  clerk  had  been  pro- 
vided with  snflScient  clerical  assistance  to  do  all  the 
work,  or  provided  means  to  obtain  additional  assist- 
ance, which  the  clerk  was  required  to  resort  to  if 
needed;  and  had  held  that  his  contract  with  the  city 
and  county  required  him  to  turn  his  fees  into  its  treas- 
ury every  twenty-four  hours.  The  Supreme  Court 
of  the  United  States,  finding  that  the  work  had  been 
done,  and  that  the  State  court  had  determined  that  a 
sufficient  clerical  force  had  been  provided  by  the  city 
and  county,  refused  to  interfere  with  the  decision  of 
the  highest  court  of  the  State  as  to  the  meaning  of  the 
contract  between  the  clerk  and  the  municipality.  We 
think  it  obvious,  from  the  tenor  of  the  decision,  that 
if  the  State  courts  had  decided  the  other  way,  that 
decision  would  have  been  equally  approved.  The  real 
point  of  the  Federal  decision  is  that  the  clerical  force 
having  been  provided  and  paid  for  by  the  city  and 
county,  the  United  States  will  not  interfere  with  the 
conclusion  of  the  highest  State  court  as  to  the  disposi- 
tion to  be  finally  made  of  the  one-half  of  the  fees  re- 
tained by  the  clerk.  The  Federal  court  does  not  dis- 
cuss the  question  of  the  duty  and  right  of  the  clerk 
to  obtain  additional  clerical  assistance  out  of  his  half 
of  the  fees  if  the  county  authorities  refuse  or  fail  to 
furnish  him  with  the  clerical  assistance  needed  to 
do  the  naturalization  work. 

The  decision  of  the  Supreme  Court  of  the  United 
States  in  the  Mulcrevy  case,  supra,  throws  doubt  upon 
what  we  would  otherwise  regard  as  clear ;  yet  in  view 
of  the  fact  that  it  had  there  been  determined  by  the 
court  of  last  resort  in  the  State  that  the  necessary 
clerical  force  had  been  provided  by  the  city  and  county, 
and  that  the  nature  of  the  contract  between  the  clerk 
and  the  municipality  had  been  construed  by  the  court 
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of  last  resort  on  that  subject,  and  in  view  of  the  lan- 
guage we  have  quoted  from  the  Naturalization  Act, 
commanding  the  clerk  to  pay,  from  the  fees  received 
by  him  in  naturalization  proceedings,  all  additional 
clerical  force  required  to  perform  his  duty  on  natur- 
alization cases,  and  that  this  and  similar  language  of 
the  act  is  not  discussed  by  the  Supreme  Court  of  the 
United  States,  we  conclude  that  the  courts  of  Illinois 
are  left  entirely  free  to  decide  the  question  here  pre- 
sented in  such  manner  as  our  courts  conclude  is  most 
consonant  with  the  language  and  purposes  of  the  Fed- 
eral act  and  of  our  constitution  and  laws.  It  is  our 
conclusion  that  the  provisions  of  our  Constitution  and 
laws  requiring  clerks  of  courts  to  pay  the  fees  received 
by  them  into  the  county  treasury  were  intended  to 
legislate  only  concerning  services  performed  by  such 
clerks  under  the  statutes  of  this  State;  that  the  pro- 
visions of  the  Federal  laws  in  behalf  of  clerks  of  courts 
were  intended  to  enable  them  to  procure  such  clerical 
assistance  as  they  might  require  in  performing  their 
duty  under  the  Naturalization  Act  without  casting 
any  burden  upon  the  county  or  the  State,  and  that  the 
county  has  no  claim  upon  such  money,  and  especially 
so  in  this  case,  where  the  pleader  has  not  alleged  that 
any  clerical  force  for  the  work  of  naturalization  had 
been  provided  or  paid  for  by  the  county,  but  the  lia- 
bility is  alleged  to  exist  solely  because  the  clerk  re- 
ceived said  fees  and  did  not  pay  them  into  the  county 
treasury. 
The  judgments  are  therefore  aflSrmed. 

Affirmed. 
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Xary  Tall^  Appellee^  t.  North  American  Unions  Ap- 
pellant. 

Gen.  No.  5,954. 

.  1.  Evidence,  S  48* — when  burden  of  proof  on  defendant.  Where 
a  defendant  pleads  the  general  Issue  and  special  defenses,  the  burden 
of  proving  the  special  defenses  Is  on  defendant. 

2.  Insttbakcb,  §  891* — lohen  statement  of  attending  physician  as 
to  cause  of  death  competent  evidence.  In  an  action  to  recover  upon 
a  certificate  of  Insurance  Issued  by  a  beneficiary  society,  a  sworn 
Btatement  as  to  the  cause  of  the  death  by  the  physician  attending 
the  deceased,  made  In  response  to  Interrogatories  made  by  the 
society  and  filed  with  the  proofs  of  death.  Is  competent  evidence  for 
defendant 

3.  Insurance,  |  842* — when  alcoholism  defense  to  action  on  cer» 
iificate  of  life  insurance.  Where  the  laws  of  a  beneficiary  society 
provide  that  any  member  who  shall  use  intoxicating  liquors  to  such 
excess  as  to  endanger  his  life  or  materially  to  affect  the  risk  on  his 
life,  shall  forfeit  all  benefits  from  the  society,  and  if  his  death  Is 
caused  by  or  due  directly  or  Indirectly  to  such  use  of  Intoxicating 
liquors,  all  claims  which  his  beneficiaries  might  otherwise  have  had 
upon  the  society  shall  be  null  and  void,  in  order  that  the  use  of 
such  liquors  by  deceased  shall  be  a  defense,  it  must  appear  that  his 
death  was  caused  directly  or  Indirectly  by  such  use  of  intoxicating 
liquors  as  endangered  his  life  or  materially  affected  the  risk  upon 
It 

4.  iNstTEANCE,  §  890* — What  effect  to  he  given  statement  in  proof 
of  death.  The  beneficiary  In  a  certificate  of  life  Insurance,  issued 
by  a  beneficiary  society,  In  making  the  proofs  of  death  signed  a 
form  which  contained  the  statement  that  the  proofs  had  been  exe- 
cuted at  her  special  instance  and  request  and  that  the  statements 
therein  were  adopted  by  her  and  agreed  to  as  the  basis  of  the  claim. 
It  was  held  that  the  statement  was  not  to  be  construed  as  a  waiver 
of  claim  and  an  acknowledgment  that  the  claim  Is  void,  but  should 
be  liberally  construed  in  her  favor. 

6.  Insttbance,  §  907* — when  alcoholism  of  insured  not  established. 
Evidence  as  to  excessive  use  of  intoxicating  liquor  by  Insured  ex- 
amined and  held  to  be  sufficient  to  warrant  a  finding  by  the  Jury  in 
favor  of  plaintiff,  in  action  on  Insurance  certificate. 

Appeal  from  the  Circuit  Court  of  Lee  county;  the  Hon.  Richard 
8.  Fabband,  Judge,  presiding.    Heard  in  this  court  at  the  October 

•See  llUneie  Notee  Dljreet,  VoIa.  XI  to  XV.  and  ComolaAlTe  Quarterly,  MMne 
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term,   1913.     Affirmed.     Opinion   filed   July   81,    1914.     Rehearing 
granted  and  opinion  filed  January  6,  1915. 

Ajbthxtb  Or.  Haebis  and  William  H.  Wink,  for  appel- 
lant. 

Henbt  S.  Dixon  and  Gbobgb  C.  Dixon,  for  appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

The  American  Stars  of  Equity,  a  beneficiary  society, 
issued  a  certificate  on  the  life  of  John  Vail,  payable  to 
his  wife,  Mary  Vail.  He  died  and  proofs  of  death 
were  furnished  and  the  claim  was  not  paid.  There- 
after the  business  of  the  American  Stars  of  Equity 
was  transferred  to  the  North  American  Union,  and 
the  latter  assumed  the  liabilities  of  the  former. 
Thereafter,  Mrs.  Vail  sued  the  North  American  Union 
upon  said  certificate  and  filed  a  proper  declaration. 
Defendant  filed  an  amended  plea  of  the  general  issue, 
with  an  amended  notice  of  two  special  defenses. 
There  was  a  jury  trial.  Plaintiflf  introduced  the  cer- 
tificate and  the  proofs  of  death  and  proved  the  assump- 
tion of  the  liabilities  of  the  former  society  by  the 
defendant  and  the  amount  due  and  made  a  case  under 
the  general  issue,  and  there  was  no  contrary  evidence 
under  the  general  issue.  There  was  a  verdict  for 
plaintiff  for  $781.39,  and  answers  to  special  inter- 
rogatories requested  by  defendant.  These  questions 
were  whether,  at  the  time  Vail  made  application  for 
membership,  he  was  an  habitual  user*  of  spirituous 
liquors,  whether  prior  to  such  application  he  had  been 
an  immoderate  user  of  spirituous  liquors,  and  whether 
his  death  was  due  directly  or  indirectly  to  the  excessive 
use  of  intoxicating  liquors.  These  questions  were 
answered  *'No.*'  A  motion  by  defendant  for  a  new 
trial  was  denied  and  plaintiff  had  judgment  and  de- 
fendant appeals.    The  burden  was  upon  defendant 
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to  prove  its  special  defenses,  and  the  only  question 
on  this  subject  is  whether  the  jury  should  have  found 
the  other  way  on  either  of  those  defenses. 

The  laws  of  the  Order  provided  that  any  person 
who  obtained  membership  therein  by  false  statements 
or  misrepresentations  in  his  application  for  member- 
ship should  forfeit  all  benefits  which  he  or  his  bene- 
ficiaries might  otherwise  be  entitled  to  recover.  In 
the  application  by  Vail  for  this  certificate  were  the 
following  questions  to  which  he  made  the  following 
answers : 

'*Do  you  use  any  spirituous  or  distilled  liquors  t 
No. 

''Have  you  ever  used    any  spirituous  liquors t  Yes. 

''To  what  extent!    Moderate. 

"State  which  you  have  used.    Whiskey.** 

The  amended  notice  under  the  general  issue  alleged 
that  these  were  false  statements  and  misrepresenta- 
tions and  that  John  Vail  did  at  the  time  use  spirituous 
and  distilled  liquors  and  had  prior  thereto  used  such 
liquors  immoderately.  The  application  was  made  on 
March  14th,  and  the  certificate  was  issued  on  March 
16,  1905. 

Defendant  proved  that  in  1902  Vail  had  pleaded 
guilty  to  the  charge  of  drunkenness  on  two  or  more 
occasions  and  had  pleaded  guilty  to  a  like  offense  on 
two  or  more  occasions  in  1906.  Various  witnesses  tes- 
tified that  they  had  seen  him  intoxicated  at  different 
times.  They  did  not  give  any  date,  and  each  may  have 
been  testifying  to  a  different  event  or  several  of  them 
may  have  been  testifying  to  the  same  occasion.  No 
one  testified  that  this  was  in  the  year  1905.  Plaintiff 
produced  witnesses  who  were  closely  acquainted  and 
associated  with  Vail  in  1905,  by  whom  it  was  shown 
that  he  was  not  drinking  at  all  in  that  year.  Defend- 
ant introduced  a  bill  for  divorce,  filed  by  plaintiff 
against  her  husband  on  August  28,  1908,  wherein  she 
stated  under  oath  that  she  was  married  to  Vail  in 
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1882  and  that  a  few  years  after  said  marriage  he  com- 
menced the  excessive  use  of  intoxicating  liquors,  and 
that  for  more  than  two  years  last  past  he  had  been 
guilty  of  habitual  drunkenness.  Two  years  before  the 
filing  of  this  bill  would  be  August  28,  1906,  and  this 
does  not  prove  that  he  was  in  the  habit  of  using  in- 
toxicating liquors  in  March,  1905.  Many  witnesses 
testified  that  Vail  was  a  hard-working  laboring  man, 
whose  services  were  worth  more  and  brought  more 
than  those  of  an  ordinary  laboring  man,  and  that  he 
sometimes  drank  liquor.  Many  of  them  testified  that 
he  never  drank  it  to  excess  to  their  knowledge.  Some 
of  them  had  seen  him  intoxicated  on  remote  occasions. 
By  his  application  he  revealed  to  the  Order  that  he 
had  used  whisky  in  moderation.  Obviously  what 
would  be  such  moderation  is  a  matter  upon  which 
people  would  differ.  It  is  worthy  of  note  that  the  laws 
of  the  Order  provided  that,  upon  credible  information 
being  received  that  a  member  is  using  intoxicating 
liquors  to  such  an  excess  as  to  endanger  his  life  or  to 
materially  affect  the  risk  upon  his  life  or  to  materially 
bring  discredit  upon  the  Order,  an  investigation  should 
be  made  and,  if  the  charge  was  found  to  be  true,  the 
offending  member  should  be  suspended. 

Various  officers  of  the  local  society  testified,  and  it 
appeared  from  their  evidence  that  they  knew,  that 
Vail  drank  liquor  to  some  extent  or  they  had  smelled 
it  upon  his  breath.  They  never  caused  such  an  in- 
vestigation to  be  made,  but  took  dues  from  him  to  the 
end  of  his  life.  The  officer  who  received  the  dues 
knew  that  he  drank  to  some  extent.  The  fact  that  the 
Order  did  not  suspend  him  or  conduct  an  investiga- 
tion, but  continued  to  receive  his  dues,  tends  to  show 
that  its  officers  did  not  consider  that  he  had  obtained 
his  membership  by  false  statements  or  was  drinking  to 
an  extent  which  endangered  the  risk. 

The  laws  of  the  Order  provided  that  any  member 
who  shall  use  intoxicating  liquor  to  such  excess  as 
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to  endanger  his  life  or  to  materially  affect  the  risk  on 
his  life  shall  forfeit  all  benefits  from  the  society,  and 
if  his  death  is  caused  by  or  due  directly  or  indirectly 
to  such  use  of  intoxicating  liquors,  all  claims  which 
his  beneficiaries  might  otherwise  have  had  upon  the 
Order  shall  be  null  and  void.  Defendant  claims  that 
the  death  of  Vail  was  due  to  alcoholism  and  that  by 
reason  thereof  plaintiff  cannot  recover,  and  also  that 
that  fact  is  conclusively  established  by  the  affidavit  of 
the  attending  physician,  filed  with  the  proofs  of  death. 
The  proofs  of  death  were  upon  forms  provided  by  the 
society  for  that  purpose  and,  among  other  things,  the 
society  required  answers  to  numerous  interrogatories 
by  the  attending  physician.  In  his  certificate  that 
physician  stated  that  the  remote  cause  of  the  death 
of  Vail  and  predisposing  cause  was  gastritis  and  pass- 
ive congestion  of  the  lungs.  He  was  asked  if  there 
was  any  special  cause,  direct  or  indirect,  for  the  death 
in  the  habits,  occupation  or  residence  of  the  deceased 
and  he  answered  ** Alcoholism."  He  was  asked  if  de- 
ceased used  alcoholic  beverages  of  any  kind  and  he 
answered  '*Yes."  He  was  asked:  **If  so,  to  what 
extent  I"  and  he  answered,  *' Drinks  whiskey,  some- 
times to  excess;  not  a  steady  drinker;  periodical; 
sometimes  months  without  drinking.''  He  was  asked: 
*'With  what  effect?''  He  answered,  '*As  stated," 
with  a  reference  following  to  the  answer  about  his 
drinking  whisky.  On  another  form^  furnished  and 
required  by  the  society,  Mrs.  Vail  was  made  to  say 
that  these  proofs  of  death  had  been  executed  at  her 
special  instance  and  request  and  that  the  statements 
therein  contained  were  adopted  by  her  and  agreed  to 
as  the  basis  of  the  claim.  The  sworn  statement  by  the 
physician  was  competent  evidence  for  the  defendant. 
The  physician  was  not  called  as  a  witness.  The  only 
times  when  he  ever  saw  deceased,  so  far  as  that  state- 
ment shows,  were  from  February  12  to  February  15, 
1913,  and  Vail  died  on  February  16, 1913.   He  gave  both 
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the  immediate  cause  and  the  remote  cause  of  Vail/s 
death  as  gastritis  and  passive  congestion  of  the  lungs. 
There  is  nothing  to  show  that  he  had  e\'er  seen  Vail 
at  any  other  time.  His  statement  as  to  the  habits  of 
Vail  may  have  been  based  upon  his  own  knowledge  or 
it  may  have  been  obtained  from  inquiry  which  he  made 
of  others  to  enable  him  to  answer  these  questions.  To 
what  extent  alcoholism  was  the  special  cause  of  his 
death  and  whether  it  was  the  direct  or  indirect  cause 
is  not  revealed.  No  opportunity  was  olBfered  plaintiflf 
to  cross-examine  him  and  ascertain  the  grounds  of  his 
conclusions.  In  order  to  avoid  the  certificate  on  the 
grounds  above  stated,  it  must  appear  that  his  death 
was  caused  directly  or  indirectly  by  such  use  of  in- 
toxicating liquors  as  endangered  his  life  or  materially 
affected  the  risk  upon  his  life.  The  affidavit  of  the 
physician  did  not  state  that  deceased  had  made  such 
a  use  of  intoxicating  liquors.  It  is  obvious  that 
plaintiff,  in  stating  that  the  various  affidavits  con- 
nected with  the  proofs  of  death  had  been  executed  at 
her  instance  and  that  she  adopted  the  statements 
therein  as  the  basis  of  her  claim,  did  not  mean  to  waive 
her  claim  upon  this  policy.  If  she  meant  that  she 
thereby  conceded  that  this  policy  was  void,  she  would 
not  have  executed  any  proofs  of  death  at  all.  She 
was  attempting  to  assert  a  valid  claim,  and  we  think 
she  should  not  be  conclusively  defeated  by  the  affidavit 
of  the  physician  merely  because  of  the  printed  words 
which  the  society  required  her  to  sign  in  order  to 
present  a  claim.  We  think  that  the  language  of  Mrs. 
Vail  in  these  printed  forms  furnished  by  the  society, 
and  by  no  means  decisive  against  her,  should  be  liber- 
ally construed  in  her  favor  under  the  familiar  prin- 
ciples referred  to  in  Zemcm  v.  North  American  Union, 
2G3  111.  304.  There  was  no  6ther  direct  proof  that 
Vail  died  of  alcoholism.  Other  physicians  testified  for 
defendant  that  gastritis  and  passive  congestion  of  the 
lungs  were  attributable  to  various  causes  and,  among 


Second  Disteiot — January,  1915.  303 

Stephenson  v.  Porter,  191  111  App.  308. 

others,  to  alcoholism.  There  was  positive  proof  that 
for  three  months  and  more  before  his  death,  and  while 
he  was  able  to  be  about  and  at  work,  he  drank  no  in- 
toxicating liquors,  and  that  his  death  was  caused  by 
pneumonia,  preceded  by  a  hard  cold. 

The  jury  decided  these  issues  for  the  plaintiff.  The 
trial  judge,  who  saw  the  witnesses  and  heard  them 
testify,  approved  those  findings.  We  are  unable  to 
say  that  the  jury  should  have  found  the  other  way  or 
that  the  trial  judge  should  have  granted  a  new  trial. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Annie  E.  Stephenson^  Appellee^  y.  Francis  G.  Porter 

et  aL 

William  A.  Bogan,  Appellant. 

Gen.  No.  5,980. 

1.  Pleading,  |  321* — when  verification  of  cro88-Wll  HtffMent.  An 
affidavit  to  a  cross-bill  which  states  that  the  contents  thereof  are 
true,  "except  as  to  those  matters  therein  stated  to  be  on  information 
and  belief,  and  that  as  to  those  matters  he  verily  believes  the  same 
to  be  true,"  is  an  absolute  verification  of  all  the  allegations  of  the 
cross-bill,  except  such  as  are  expressly  stated  to  be  on  information 
and  belief. 

2.  MoBTOAOES,  S  615* — how  application  by  cross-complainant  for 
appointment  of  receiver  supported  where  evidence  not  offered. 
Where,  on  a  bill  to  foreclose  a  trust  deed,  a  defendant  files  a  cross- 
bill to  foreclose  a  second  trust  deed  and  moves  for  the  appointment 
of  a  receiver  of  the  rents  and  profits  and  offers  no  evidence  in  sup- 
port of  his  application,  it  must  be  supported  only  by  those  alle- 
gations of  fact  in  his  bill  which  are  not  therein  stated  to  be  on 
information  and  belief. 

3.  MoBTGAGEB,  §  514* — When  receiver  of  rents  and  profits  not  ap- 
pointed in  action  to  foreclose.    The  application  for  the  appointment 
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of  a  receiver  of  rents  and  profits,  made  by  a  cross-complainant  who 
has  filed  a  cross-bill  to  foreclose  a  second  trust  deed  in  a  proceeding 
to  foreclose  a  trust  deed  on  the  property,  will  not  be  granted,  even 
though  the  second  trust  deed,  which  secures  a  principal  sum  of 
$3,000,  with  interest,  pledges  the  rents  and  profits  for  the  debt, 
where  the  evidence  shows  that  the  value  of  the  property  is  over 
$20,000,  that  there  is  an  existing  offer  of  over  $19,000  for  the  prop- 
erty and  furniture,  to  secure  the  performance  of  which  $6,000  has 
been  deposited,  and  that  the  liens  proven  to  exist  are  only  $13,000 
and  about  one  year's  interest 

Interlocutory  appeal  from  the  Circuit  Court  of  Lake  county;  the 
Hon.  Chakles  Whitney,  Judge,  presiding.  Heard  In  this  court 
Reversed.    Opinion  filed  January  16,  1915. 

Elbridge  Hanecy  and  John  F.  Gavin,  for  appellant. 

Parkee  H.  Hoag  and  Frederick  Ullmann,  Jr.,  for 
appellee. 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Annie  E.  Stephenson  filed  a  bill  in  equity  against 
Francis  Q.  Porter  and  others  to  foreclose  a  trust  deed 
of  real  estate,  securing  a  debt  for  the  principal  sum 
of  $10,000  with  interest.  George  L.  Miller,  a  de- 
fendant, answered  and  filed  a  cross-bill  to  foreclose 
a  second  trust  deed  of  said  real  estate,  securing  a  debt 
for  the  principal  sum  of  $3,000  with  interest.  He  then 
moved  for  the  appointment  of  a  receiver  of  the  rents 
and  profits.  The  application  was  heard.  William  A. 
Kogan,  who  had  become  the  owner  of  the  equity  of  re- 
demption and  was  a  defendant  to  both  bills,  resisted 
the  application.  A  receiver  was  appointed  and  a 
proper  bond  for  the  cross-complainant  and  proper 
bond  of  the  receiver  were  each  approved  and  filed. 
Kogan  preserved  the  evidence  by  a  certificate  and  ap- 
peals from  the  order  appointing  the  receiver. 

The  affidavit  to  the  cross-bill  states  that  the  contents 
thereof  are  true,  **  except  as  to  those  matters  therein 
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stated  to  he  on  information  and  belief^  and  that  as  to 
those  matters  he  verily  believes  the  same  to  be  true." 
Appellant  contends  that  this  aflSdavit  puts  all  the  al- 
legations of  the  cross-bill  upon  information  and  be- 
lief. The  cases  which  he  relies  upon  were  where 
the  words  ''to  be"  in  the  first  part  of  the  above 
quotation  were  absent.  The  one  form  refers  the 
court  to  the  language  of  the  bill  itself  to  ascertain 
what  is  therein  stated  to  be  on  information  and 
belief.  The  other  form  requires  a  search  into  the 
mind  of  the  pleader  or  of  the  affiant  to  learn  what 
lie  intended  to  state  on  information  and  belief.  Of 
many  cases  holding  the  first  form  positive  and  suffi- 
cient and  the  second  form  uncertain  and  insufficient, 
we  refer  to  Stirlen  v.  Neustadt,  50  HI.  App.  378 ;  Chris- 
tian Hospital  V.  People,  125  HI.  App.  631 ;  and  Von 
der  Leek  ik  Baldwin  County  Colonization  Co.,  178  HI. 
App.  93.  We  regard  it  as  settled  that  this  affidavit 
is  an  absolute  verification  of  all  the  allegations  of  the 
cross-bill,  except  where  the  cross-bill  states  expressly 
that  the  allegation  is  on  information  and  belief. 

Cross-complainant  offered  no  evidence  in  support 
of  his  application  for  a  receiver.  It  must  therefore 
be  supported,  if  at  all,  only  by  those  allegations  of 
fact  in  his  bill  which  are  not  therein  stated  to  be  on 
information  and  belief.  The  existence  of  these  two  in- 
cumbrances for  a  total  of  $13,000  and  interest  is  so 
established.  The  first  instrument  was  dated  May  1, 
1913,  and  this  application  for  a  receiver  was  heard  on 
May  9, 1914,  so  that  the  interest  is  not  a  large  amount. 
There  are  allegations  in  the  cross-bill  of  various 
notices  for  mechanic's  liens  for  various  amounts,  but 
these  are  all  alleged  on  information  and  belief  and 
must  be  disregarded.  Appellant  proved  against  the 
application,  by  several  witnesses,  that  the  property 
was  then  worth  more  than  $20,000  and  that  it  was  at 
that  very  time  under  an  offer  to  buy  the  same,  and 
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furniture  in  the  dwelling  house  valued  at  $1,000  for 
over  $19,000,  and  that  the  proposed  purchaser  had 
deposited  $6,000  with  the  Chicago  Title  &  Trust  Com- 
pany upon  his  offer  to  purchase  the  same.  It  is  clear 
that  the  second  trust  deed  pledged  the  rents  and  profits 
for  this  debt.  The  principles  governing  such  a  case 
are  sujfficiently  laid  down  in  First  Nat.  Bank  of  Joliet 
V.  Illinois  Steel  Co.,  174  HI.  140;  Bagley  v.  Illinois 
Trust  d  Savings  Bank,  199  HI.  76 ;  and  Ball  v.  Marske, 
202  111.  31.  The  Bagley  case,  supra,  however,  shows 
that  though  the  fact  that  the  trust  deed  gives  a  lien 
upon  the  rents  and  profits  is  to  be  considered  in  deter- 
mining whether  the  power  of  the  court  to  appoint  a 
receiver  should  be  exercised,  yet  the  court  is  not  bound 
to  enforce  it  where  it  is  not  necessary  for  the  security 
of  the  debt.'  We  conclude  that  in  this  case,  where 
the  property  is  not  only  proven  by  several  witnesses 
to  be  worth  over  $20,000  but  an  existing  offer  is  shown 
to  pay  therefor  (with  furniture)  over  $19,000  with  a 
substantial  sum  deposited  to  secure  its  performance, 
and  the  liens  proven  to  exist  are  only  $13,000  and 
about  one  year's  interest,  the  court  should  not  have 
appointed  a  receiver,  and  that  it  was  not  necessary  to 
do  so  in  order  to  make  the  cross-complainant  entirely 
secure. 

The  order  appointing  the  receiver  is  therefore  re- 
versed. 

Reversed. 
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■Innie  HuU^  Appellant^  y.  James  D.  HuU^  Appellee, 
een.  No.  5,984. 

Masbiaob,  S  29* — when  faUe  repreaentationa  by  husband  as  to  Ms 
chiutity  not  ground  for  annulment.  False  representations  by  a  man 
before  marriage,  made  to  his  intended  wife,  as  to  his  not  having 
had  intercourse  with  other  women  are  not  ground  for  annulment 
of  the  marriage  by  the  wife. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the  Hon. 
Charles  B.  Campbell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.    Affirmed.    Opinion  filed  January  6, 1916. 

Walter  C.  Sghneideb,  for  appellant. 

James  L.  Doughebty  and  Savaby  &  Bxtel,  for 
appellee. 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
conrt. 

On  October  25,  1913,  appellee  married  appellant. 
On  November  28, 1913,  appellant  left  her  husband,  and 
on  December  8,  1913,  she  filed  this  bill  against  her 
husband  to  annul  the  marriage.  A  demurrer  to  the 
bill  by  defendant  was  sustained,  and  complainant 
elected  to  abide  by  her  bill,  and  it  was  dismissed  at 
her  costs.    This  is  an  appeal  by  her  from  said  decree. 

In  the  bill  appellant  alleged  that  she  was  chaste 
when  she  married  appellee;  that  her  consent  to  the 
marriage  was  procured  by  appellee  by  material  false 
and  fraudulent  representations,  in  this,  that  he  repre- 
sented to  her  that  he  was  a  chaste  person  and  had 
never  had  sexual  intercourse  with  other  women,  and 
that  a  woman  named  Hall  was  charging  him  with  being 
the  father  of  her  unborn  child  in  order  to  cause  him 
to  marry  her,  but  that  he  had  never  had  sexual  inter- 

•See  nilnols  NotM  Dis«st,  Vols.  XI  to  XV,  and  CtunolaUTe  Qoartoilj.  mmB 
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course  with  said  woman  and  was  not  the  father  of  said 
unborn  child.  The  bill  averred  that  appellant  made 
due  inquiry  regarding  said  statements,  and  that  ap- 
pellee repeatedly  affirmed  that  he  was  innocent  of  said 
charge,  and  that  she  believed  and  relied  upon  his 
representations,  and  in  reliance  thereon  married  him ; 
that  in  fact  said  statements  were  untrue,  and  that  he 
had  had  frequent  sexual  intercourse  with  said  woman 
named  Hall,  and  that  said  Hall  woman  is  and  was  at 
the  time  of  said  marriage  pregnant  with  a  child  of 
which  appellee  is  the  father,  and  that  appellee  well 
knew  these  facts  when  he  made  said  representations 
and  knew  that  they  were  untrue ;  that  the  relatives  of 
said  Hall  woman  have  threatened  to  prosecute  him 
for  bastardy  and  that  appellee  will  be  forced  to  pay 
her  large  sums  of  money  under  the  laws  of  this  State, 
and  that  he  is  a  poor  man  and  will  be  unable  to  pay 
such  sums  and  also  support  appellee  and  appellant, 
and  that  since  said  marriage  she  has  been  informed 
and  believes  and  charges  the  fact  to  be  that  he  is  the 
father  of  divers  other  illegitimate  children,  and  that 
he  fled  from  his  former  home  in  Kentucky  to  avoid 
prosecution  for  such  acts.  The  bill  further  alleged 
that  she  did  not  know  of  the  falseness  of  these  repre- 
sentations until  November  28,  1913,  and  she  then  im- 
mediately left  him  and  ever  since  remained  away  from 
him ;  and  that  if  she  had  known  that  appellee  was  the 
father  of  said  unborn  child  and  had  been  unchaste 
she  would  not  have  consented  to  marry  him ;  and  that 
he  married  appellant  merely  to  protect  himself  against 
the  charges  of  said  Hall  woman. 

The  argument  for  appellant  is  that,  under  the  law, 
if  a  man  marries  a  woman  who  is  pregnant  by  another 
man,  and  she  has  concealed  that  fact  from  him,  and 
he  has  not  had  intercourse  with  her  before  the  mar- 
riage, the  marriage  may  be  annulled;  and  that  there 
ought  to  be  the  same  law  for  a  man  as  for  a  woman ; 
and  that,  if  that  rule  is  applied  to  this  case,  this  mar- 
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riage  should  be  annulled.  We  concur  with  appellant 
that  the  law  should  apply  equally  to  the  man  and  to 
the  woman,  and  we  hold  that  it  does  so  apply  equally. 
But  the  cases  supposed  by  the  argument  to  be  the  same 
are  radically  different.  When  a  man  marries  a 
woman,  not  his  paramour,  at  a  time  when  she  is  preg- 
nant by  another  man,  which  fact  she  has  concealed  from 
her  intended  husband,  different  courts  have  given 
two  reasons  why  the  marriage  shall  be  held  voidable. 
One  is,  that  by  the  fact  of  existing  pregnancy  the 
woman  is  incapable  of  bearing  a  child  to  her  husband 
at  that  time,  and  is  unable  to  fully  perform  the  con- 
tract implied  in  marriage.  The  other,  and,  we  think, 
the  true  ground  for  holding  the  marriage  voidable, 
is  that  thereby  there  is  brought  into  the  marriage 
relation,  and  into  the  home  of  the  husband  and  wife, 
an  infant  which  is  in  fact  not  the  child  of  the  hus- 
band, but  which  is  presumed  by  the  law  to  be  his  child 
until  the  contrary  is  established.  He  must  suffer  the 
child  to  be  considered  his  own,  though  begotten  by  an- 
other man  before  marriage,  or  he  must  begin  pro- 
ceedings by  which  shame  will  brought  upon  his  wife. 
The  husband  is  not  bound  to  support  such  a  child,  and 
its  presence  in  the  home  is  likely  to  produce  great  dis- 
cord. This  is  held  to  be  a  fraud,  the  results  of  which 
are  of  the  gravest  character.  Reynolds  v.  Reynolds, 
3  Allen  (Mass.)  605.  If,  however,  some  other  woman 
is  pregnant  by  the  husband,  the  child  is  not  born  into 
the  family  nor  brought  into  the  home  of  the  husband 
and  wife,  and  no  question  of  its  legitimacy  and  right 
to  inherit  the  property  of  the  husband  is  involved.  It 
is  well  settled  in  nearly  all  of  the  States  of  the  Union 
that  concealment  or  misrepresentation  concerning  the 
party's  health,  character,  wealth,  social  position,  pre- 
vious history  or  habits,  does  not  furnish  sufficient  cause 
for  the  annulment  of  the  marriage,  and  that  false  rep- 
resentations as  to  the  previous  chastity  of  either  party 
to  the  intended  marriage  are  not  ground  for  annulling 
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it.  Tiffany  on  Domestic  Relations,  10 ;  19  Am.  &  Eng. 
Encyc.  of  Law  (2nd  Ed.)  1183-1188;  26  Cyc.  899-907. 
These  principles  are  laid  down  in  numerous  cases  cited 
in  the  foregoing  authorities,  and  they  are  equally  ap- 
plicable whether  the  false  representations  of  chastity 
were  made  by  the  man  or  by  the  woman.  The  conse- 
quences of  the  birth  of  a  bastard  child  outside  the 
marriage  relation  are  so  different  from  the  conse- 
quences of  the  birth  of  such  a  child  within  that  relation 
that  the  same  legal  results  to  the  marriage  relation 
should  not  follow  from  the  one  as  from  the  other. 
If,  as  is  held  in  the  authorities  above  cited,  the  fact 
that  a  woman  concealed  from  her  intended  husband 
that  she  had  been  a  prostitute  would  not  authorize  an 
annulment  of  the  marriage  at  the  suit  of  the  husband, 
when  he  discovers  that  fact,  no  reason  is  perceived  for 
the  claim  that  the  man  and  the  woman  are  not,  in  this 
respect,  treated  equally  before  the  law. 
The  decree  is  affirmed. 

Affirmed. 


Frederick  B*  Townsend,  Appellant,  v.  A.  D.  Gash  et  al.. 

Appellees. 

Oen.  No.  6,994. 

1.  Appeal  and  erbob,  %  1137* — what  effect  of  denial  of  motion  to 
dismiss  appeal  because  State  real  defendant.  Even  though  a  motion 
in  the  Appellate  Court  to  dismiss  an  appeal  on  the  ground  that  the 
State  is  the  real  defendant  be  denied,  the  denial  does  not  remove 
the  question  from  the  case. 

2.  Courts,  S  83*— ii>?icn  Circuit  Court  has  jurisdiction  of  suit 
against  State  officers.  The  Circuit  Court  has  jurisdiction  of  a  bill 
by  a  taxpayer  to  declare  void  a  contract  by  the  State  Highway  Com- 
mission for  the  purchase  of  cement  for  the  construction  of  State  aid 
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roads  and  to  enjoin  the  CommlsBlon  from  purchasing  material  for 
the  construction  of  such  roads. 

8.  AppEAi.  AKD  EBBOs,  f  208* — When  appeal  in  caaea  involving 
revenue  lies  to  Appellate  Court.  A  suit  by  a  taxpayer  to  declare  yoid 
a  contract  of  the  State  Highway  Commission  for  the  purchase  of 
cement  for  the  construction  of  State  aid  roads,  and  to  enjoin  the 
Commission  from  purchasing  material  for  the  construction  of  such 
roads,  does  not  involve  the  revenue  directly  but  only  indirectly,  and 
the  indirect  reference  to  the  revenue  does  not  authorize  an  appeal 
direct  to  the  Supreme  Court 

4.  Appeal  and  ebbob,  S  219* — when  lies  to  Supreme  Court  in  pnh 
ceeding  in  which  State  directly  interested.  Where  a  suit  is  brought 
by  a  taxpayer  to  declare  void  a  contract  of  the  State  Highway  Com- 
mission for  the  purchase  of  cement  for  the  construction  of  State 
aid  roads  and  to  enjoin  the  Commission  from  purchasing  any  ma- 
terial for  the  construction  of  such  roads,  the  State  is  directly  in- 
terested and  the  appeal  therein  lies  directly  to  the  Supreme  Court 
and  not  to  the  Appellate  Court 

Appeal  from  the  Circuit  Court  of  De  Kalb  county;  the  Hon. 
BfAzziNi  Slusseb,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Transferred  to  Supreme  Court  Opinion  filed 
January  6,  1916. 

Faisslbb,  Fulton  &  Eobbbts  and  Knapp  &  Camp- 
BBLL,  for  appellant;  John  B.  Coc^ban,  of  counsel. 

P.  J.  LxjOEY,  Attorney  General,  Geobgb  P.  Bamsey 
and  Duncan  &  O'Conob,  for  appellees, 

Mb.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

On  June  20,  1914,  Townsend,  a  citizen  and  tax- 
payer of  DeKalb  county,  filed  a  bill  in  equity,  and  after- 
wards an  amended  bill,  against  the  State  Highway 
Commission  and  the  Marquette  Cement  Manufactur- 
ing Company.  The  amended  bill  alleged  that  said 
Commission  advertised  for  bids  for  furnishing  all  the 
cement  required  in  the  construction  of  all  State  aid 
roads  in  this  State  during  1914;  that  the  Marquette 
Cement  Manufacturing  Company  was  the  lowest  bid- 
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der,  and  that  the  contract  therefore  was  made  with  it; 
that  said  Commission  directed  the  preparation  of  spe- 
cifications for  the  construction  of  State  aid  roads,  re- 
quiring cement  in  such  construction,  and  providing 
that  the  State  shall  furnish  such  cement  at  certain 
prices  specified,  and  advertised  for  bids  in  many  coun- 
ties of  the  State  for  the  construction  of  such  State 
aid  roads  and  for  the  furnishing  of  all  materials, 
except  cement,  required  therefor,  and  intends  to  let 
contracts  thereunder  and  will  expend  about  $400,000 
for  cement  in  1914,  and  will  purchase  all  said  cement 
of  said  Marquette  Cement  Manufacturing  Company 
for  the  year  1914,  and  will  compel  the  use  of  the  same. 
The  amended  bill  further  alleged  that  the  statute  does 
not  authorize  said  Commission  to  purchase  such  ce- 
ment for  the  construction  of  State  aid  roads,  and  that 
such  contract  is  void  for  want  of  authority  in  the 
Commission  to  make  the  same,  and  that  said  Commis- 
sion, Unless  restrained,  will  purchase  large  quantities 
of  cement  under  said  contract  and  will  issue  orders 
to  the  auditor  of  public  accounts  for  warrants  on  the 
State  treasurer  for  payment  for  such  cement  out  of 
the  State  funds  derived  by  taxation  upon  the  prop- 
erty of  the  complainant  and  all  other  taxpayers,  and  if 
such  orders  are  issued  and  such  warrants  are  drawn 
and  paid,  this  will  constitute  an  unlawful  expenditure 
of  public  funds.  The  prayer  was  that  said  contract 
be  declared  void,  that  the  State  Highway  Commission 
be  enjoined  from  purchasing  cement  or  any  other  ma- 
terial for  the  construction  of  State  aid  roads,  and 
from  issuing  any  order  authorizing  the  auditor  of 
public  accounts  to  draw  his  warrant  upon  the  State 
treasurer  for  the  payment  of  any  public  moneys  for 
cement  so  purchased.  The  specifications  and  the  con- 
tract are  exhibits  to  the  bill.  The  defendants  filed  a 
special  demurrer.  It  was  stipulated  that  the  court 
should  hear  the  cause  upon  the  amended  bill  and  the 
demurrer  thereto  and  the  motion  by  complainant  for 
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an  injunction  and  should  enter  a  final  decree,  either 
granting  a  permanent  injunction  or  dismissing  the  bill 
for  want  of  equity.  The  court  sustained  the  demurrer 
and  complainant  elected  to  stand  by  the  amended  bill 
and  it  was  dismissed  for  want  of  equity,  and  the  com- 
plainant appealed  to  this  court. 

Appellees  moved  to  dismiss  the  appeal  and  to  trans- 
fer the  cause  to  the  Supreme  Court.  These  motions 
were  inconsistent,  but  we  entertained  them  both.  The 
motion  to  dismiss  the  appeal  was  based  upon  the  con- 
tention that  the  State  is  the  real  defendant  and  that 
for  that  reason  the  suit  cannot  be  maintained.  We  de- 
nied that  motion,  but  the  question  is  still  in  the  case, 
for  if  the  State  is  the  real  defendant  then  no  court 
can  acquire  jurisdiction  of  this  cause,  under  section  26 
of  article  IV  of  the  Constitution,  which  provides  that 
**The  State  of  Illinois  shall  never  be  made  defendant 
in  any  court  of  law  or  equity.''  We  are  of  opinion 
that  the  Circuit  Court  had  jurisdiction  of  the  cause 
against  these  State  ofl5cers,  under  the  principles  laid 
down  in  Joos  v.  Illinois  Nat.  Guard,  257  111.  138,  and 
Burke  v.  Snively,  208  111.  328. 

The  motion  to  transfer  the  cause  to  the  Supreme 
Court  we  took  with  the  case.  It  was  based  upon  the 
contention  that  the  appeal  lies  to  the  Supreme  Court 
and  not  to  this  court,  under  section  118  of  the  Practice 
Act  of  1907  (J.  &  A.  H  8655),  which  provides  for  ap- 
peals from  the  Circuit  Court  to  the  Supreme  Court, 
among  other  cases,  ''in  all  cases  relating  to  revenue  or 
in  which  the  State  is  interested  as  a  party  or  other- 
wise." It  is  decided  in  many  cases  that  in  order  to 
require  an  appeal  to  the  Supreme  Court  on  the  ground 
that  a  case  relates  to  revenue,  the  revenue  must  be 
directly  and  not  indirectly  involved.  Among  other 
cases  are  Reed  v.  Village  of  Chatsworth,  201  HI.  481; 
People  V.  Turnbull,  256  111.  532,  and  cases  there  cited. 
This  case  does  not  directly  involve  the  revenue.  If 
the  appeal  should  have  been  to  the  Supreme  Court 
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direct  it  must  be  on  the  ground  that  the  State  is  in- 
terested, otherwise  than  as  a  party.  The  provision 
above  quoted  from  the  Practice  Act  of  1907  has  been 
a  part  of  the  statute  since  it  was  incorporated  into  sec- 
tion 88  of  the  Practice  Act  in  1879  (Laws  of  1879,  p, 
222).  After  that  amendment,  section  8  of  the  Act 
establishing  Appellate  Courts  (J.  &  A.  ^  2968)  was 
amended  and  in  terms  provided  what  cases  should  be 
taken  to  the  Supreme  Court  and  did  not  include  cases 
relating  to  the  revenue  or  in  which  the  State  is  inter- 
ested. It  was  held  in  Dement  v.  Rokher,  126  HI.  174, 
that  said  last-named  act  was  applicable  only  to  Appel- 
late Courts,  and  that  it  did  not  affect  the  jurisdiction 
conferred  upon  the  Supreme  Court  by  said  amended 
section  88  of  the  Practice  Act.  That  was  a  suit  for  a 
mandamus  against  the  commissioners  of  State  con- 
tracts and  the  auditor  of  public  accounts  to  compel 
said  conmiissioners  to  certify  the  accounts  of  certain 
printers  to  the  auditor  of  public  accounts,  and  to  com- 
pel said  auditor  to  draw  his  warrant  in  favor  of  the 
printers  upon  the  State  treasurer  for  a  certain  sum, 
payable  out  of  a  certain  appropriation,  and  command- 
ing the  treasurer  to  pay  the  same.  The  Supreme 
Court  there  took  jurisdiction  of  an  appeal  direct  from 
the  Circuit  Court,  after  consideration  of  the  question. 
That  court  did  not  expressly  state  upon  what  clause 
oT  the  statute  it  based  its  jurisdiction  of  a  direct  ap- 
peal from  the  Circuit  Court.  Apparently  it  was  not 
upon  the  ground  that  the  suit  related  to  the  revenue, 
but  must  have  been  upon  the  ground  that  the  State 
was  interested,  and  it  must  have  been  upon  the  ground 
that  the  State  was  directly  and  substantially  inter- 
ested, for  it  is  elsewhere  held  that  the  interest  which 
authorizes  such  an  appeal  must  be  a  direct  and  sub- 
stantial interest.  Hitchcock  v.  Greene,  252  111.  519; 
People  V.  Rodenberg,  259  HI.  78.  Dement  v.  Rokher, 
supra,  must  therefore  be  considered  as  holding  that 
that  was  a  case  in  which  the  State  was  directly  and 
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substantially  interested.  In  Canal  Commissioners  v. 
Sanitary  Dist.  of  Chicago,  191  HI.  326,  the  canal  com- 
missioners filed  a  bill  in  the  Circuit  Court  against  the 
sanitary  district  to  compel  specific  performance  of  a 
contract  between  the  said  bodies  and  for  an  injunction. 
There  was  a  decree,  not  satisfactory  to  either  party. 
The  sanitary  district  appealed  to  the  Appellate  Court 
and  the  canal  commissioners  appealed  to  the  Supreme 
Court,  and  the  sanitary  district  moved  to  dismiss  the 
latter  appeal.  That  motion  was  denied  on  the  ground 
that  the  State  was  directly  interested  in  that  suit.  It 
was  shown  that  the  State  was  the  owner  of  the  canal, 
and  that  the  canal  commissioners  were  acting  in  their 
official  capacity;  that  the  canal  was  maintained  by  the 
State,  which  made  up  all  deficiencies  in  the  revenue 
and  maintained  a  board  of  canal  commissioners,  with 
their  equipment  and  employees,  to  operate  the  canal 
as  a  State  enterprise.  In  the  case  at  bar  the  State 
Highway  Commission  was  acting  under  the  first  four 
articles  of  the  codified  Eoad  and  Bridge  Act  of  1913. 
(Laws  of  1913,  pp.  521-534.)  There  was  thereby  cre- 
ated a  State  Highway  Department,  whose  officers  were 
the  State  Highway  Commission,  the  chief  State  high- 
way engineer,  and  the  assistant  State  highway  engineer, 
appointed  by  the  Governor  and  serving  for  a  term  of 
years  under  salaries  paid  by  the  State,  with  the  ex- 
penses of  the  department.  That  act  provided  that 
public  highways  should  be  selected  throughout  the 
State,  to  be  constructed  and  improved  at  the  joint 
expense  of  the  State  and  of  the  county  in  which  such 
highway  might  be,  which  highways,  after  they  had  been 
so  constructed  or  improved,  should  thereafter  be  main- 
tained and  kept  in  repair  at  the  expense  of  the  State. 
We  conclude  that  within  the  principles  laid  down  in 
Canal  Commissioners  v.  Sanitary  Dist.  of  Chicago, 
supra,  on  p.  333,  the  State  is  directly  interested  in 
this  suit.  The  funds  of  the  State  are  to  be  used  to 
pay  for  cement  under  the  contract  here  involved.    The 
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State  Highway  Commission  is  acting  in  its  official 
capacity  for  the  State.  After  these  State  aid  roads 
have  been  completed  they  are  to  be  thereafter  main- 
tained at  the  State  expense.  The  State  aid  roads  are 
a  State  enterprise.  We  think  this  conclusion  fairly 
appears  from  the  review  of  this  statute  in  Martens  v. 
Brady,  264  111.  178.  There  are  cases  where  the  Su- 
preme* Court  has  taken  jurisdiction  of  such  a  direct 
appeal,  where  the  State  was  apparently  no  more  in- 
terested than  here,  where  the  question  of  jurisdiction 
was  not  raised,  but  where  we  must  presume  that  the 
Supreme  Court  would  have  declined  jurisdiction  of 
its  own  motion  if  it  had  not  considered  that  it  had 
jurisdiction.  Joos  v.  Illinois  Nat.  Guard,  supra,  and 
Burke  v.  Snively,  supra,  are  such  cases.  Our  atten- 
tion is  called  to  cases  where,  before  the  act  for  the 
transfer  of  an  appeal  to  the  proper  court,  the  Supreme 
Court  dismissed,  for  want  of  jurisdiction,  direct  ap- 
peals to  that  court.  We  consider  most  of  these  cases 
distinguishable  from  the  case  now  before  us.  There 
are  cases,  on  the  border  line  as  to  the  court  to  which 
the  appeal  should  go,  where  the  Supreme  Court  took 
jurisdiction  of  appeals  coming  to  it  through  the  Appel- 
late Court,  where  the  question  of  jurisdiction  of  the 
appeal  was  not  raised  or  discussed.  While  these  deci- 
sions create  some  doubts  upon  the  question,  they  do 
not  justify  us  in  attempting  to  decide  the  merits  of 
this  case,  in  which  we  conclude  the  State  is  directly 
interested. 

It  is  therefore  ordered  that  this  cause  be  trans- 
ferred to  the  Supreme  Court  pursuant  to  section  102 
of  the  Practice  Act  of  1907  (J.  &  A.  T[  8638). 

Transferred  to  the  Supreme  Court. 
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Arthur  Keithley,  Appellant,  t.  Mutual  Life  Insurance 
Company  of  New  York,  Appellee. 

Oen.  No.  6,003. 

1.  Fraud,  §  18* — when  statements  not  sufllcient  ground  for  action. 
An  action  against  a  life  Insurance  company  for  fraud  and  deceit,  in 
that  it  misrepresented  the  value  which  the  policy  would  h&ve  at 
the  end  of  twenty  years,  cannot  he  maintained  where  the  alleged 
false  and  fraudulent  statements  did  not  relate  to  existing  facts,  bat 
consisted  in  predictions  or  promises  of  the  company  as  to  the  value 
which  the  policy  would  have  at  the  end  of  twenty  years. 

2.  Feaud,  §  78* — necessity  of  averring  scienter.  In  an  action  of 
fraud  and  deceit,  it  is  necessary  to  aver  scienter. 

3.  Limitation  of  actions,  §  46* — tohat  concealment  of  cause  of 
action  prevents  running  of  statute.  The  concealment  of  a  cause 
of  action  which  will  prevent  the  operation  of  the  statute  of  Hmitap 
tions  must  be  something  of  an  affirmative  character  which  Is  in- 
tended to  prevent  and  does  prevent  the  discovery  of  the  cause  of 
action. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  John 
M.  NiEHAus,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  January  6,  1916. 

McRoBERTS,  Morgan  &  Zimmbrmak-,  for  appellant. 
Page,  Hunter,  Page  &  Dallwig,  for  appellee, 

Mr.  Justice  Dibell  delivered  the  opinion  of  the 
court. 

Arthur  Keithley  brought  an  action  for  fraud  and 
deceit  against  the  Mutual  Life  Insurance  Company  of 
New  York  and  filed  a  declaration  containing  two 
counts.  There  was  a  general  and  special  demurrer  to 
each  count  and  it  was  overruled  as  to  the  first  count 
and  sustained  as  to  the  second  count.  Defendant  filed 
the  general  issue  and  a  plea  of  the  statute  of  limita- 
tions. There  seem  to  have  been  two  replications  to 
said  second  plea  and  a  demurrer  to  one  of  said  two 
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replications  was  sustained,  but  they  are  not  in  this 
record.  Thereafter,  appellant  filed  an  additional  rep- 
lication to  said  second  plea,  and  a  general  and  special 
demurrer  thereto  was  sustained,  and  appellant  elected 
to  stand  by  said  additional  replication,  and  withdrew 
the  former  replication,  and  there  was  a  judi5ment  in 
bar  against  appellant,  from  which  he  appeals  and  as- 
signs error  in  sustaining  the  demurrer  to  the  second 
count  of  the  declaration  and  the  demurrer  to  the  ad- 
ditional replication,  and  in  rendering  judgment  in 
bar.  The  sole  questions,  therefore,  are  whether  the 
second  count  stated  a  cause  of  action  and  whether  the 
additional  replication  was  a  sufficient  reply  to  the 
plea  of  the  statute  of  limitations. 

The  first  count  alleged  that  appellee  was  an  Insur- 
ance Company  under  the  laws  of  the  State  of  New 
York  and  that  on  December  30,  1893,  it  presented  to 
plaintiff  a  policy  wherein,  for  $184  to  be  paid  by  ap- 
pellant to  appellee  yearly  for  twenty  years,  appellant 
agreed  to  pay  appellant's  wife  $5,000  at  appellant's 
death  within  said  twenty  years,  and  if  appellant  sur- 
vived that  period,  then  to  pay  appellant  the  distrib- 
utive share  of  the  surplus,  plus  the  legal  reserve ;  that, 
to  induce  appellant  to  iaccept  said  policy,  appellee 
falsely  and  fraudulently  represented  to  appellant  that 
appellee  for  many  years  had  been  issuing  such  policies 
to  other  persons  and  that  the  surplus  and  reserve  had 
never  been  less  than  $5,664.05  on  each  policy,  and  that 
appellee  had  never  paid  any  such  policy  holder  less 
than  that  sum  and  usually  more  than  that  sum,  and 
that  if  appellant  would  accept  this  policy,  appellee 
would  certainly  pay  him,  if  he  was  alive  at  the  end  of 
twenty  years,  not  less  than  $5,664.05,  and  probably  a 
larger  sum,  and  stated  that  the  law  of  the  State  of 
New  York  compelled  appellant  to  pay  the  holder  of 
such  policy  at  the  end  of  twenty  years  not  less  than 
that  sum,  and  that,  if  the  surplus  and  legal  reserve 
were  greater  than  that  sum,  appellant  would  receive 
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Ms  proportionate  share  thereof;  that  appellant,  at 
the  time  said  representations  were  made  to  him,  had 
no  other  information  concerning  any  of  said  matters, 
and  believing  said  representations  to  be  true,  accepted 
said  policy  and  paid  appellee  $184  per  year  for  twenty 
years,  and  at  the  expiration  of  said  twenty  years  ap- 
pellee did  not  pay  appellant  $5,664.05  or  any  part 
thereof,  and  that  thereby  an  action  had  accrued  to 
appellant  against  appellee  for  said  fraud.  The  second 
count  averred  that  on  December  30,  1893,  appellee  sold 
appellant  a  policy  of  insurance  by  which  appellee 
agreed  to  pay  plaintiff  in  cash  at  the  end  of  twenty 
years  certain  sums  determinable  upon  the  amount  of 
surplus  of  said  Company  at  that  time,  plus  the  leg^l 
reserve;  that  appellee  did  not  know  and  could  not 
know  what  the  surplus  or  earnings  of  said  Company 
would  be  for  that  period,  nor  what  amount  would  be 
due  appellant  upon  said  policy  at  the  end  of  twenty 
years ;  but  that,  to  induce  appellant  to  enter  into  said 
contract,  it  falsely  and  f raudulentiy  represented  to  him 
that  the  surplus  of  said  policy,  plus  the  legal  reserve 
at  the  end  of  twenty  years,  would  be  $6,000,  and  that 
it  would  pay  plaintiff  $6,000  at  that  time,  and  that  ap- 
pellant had  no  knowledge  of  the  earnings  or  surplus 
to  become  due,  except  what  appellee  told  him,  and  ap- 
pellant relied  upon  said  representations  and  accepted 
said  policy  and  paid  therefor;  but  that  said  policy  did 
not  earn  $6,000  and  appellee  refused  to  pay  plaintiff 
anything  thereon,  whereby  appellee  had  defrauded 
plaintiff.  The  additional  replication  to  the  plea  of 
the  statute  of  limitations  charged  that  appellee  fraudu- 
lently concealed  from  plaintiff  the  fraud  which  con- 
stituted appellant's  cause  of  action  herein  until  within 
less  than  five  years  before  the  commencement  of  this 
suit,  and  that  such  fraudulent  concealment  consisted 
of  the  following  conduct  on  the  part  of  appellee.  The 
additional  replication  then  restated  the  allegations  of 
the  first  count  of  the  declaration,  but  not  always  in 
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exaxjtly  the  same  language,  and  averred  that  of  Feb- 
ruary 15,  1913,  he  inquired  of  appellee  what  amount 
would  be  due  him  from  appellee  on  said  policy  when  it 
matured  on  December  30,  1913,  and  that  the  answer 
of  appellee  to  said  question  first  disclosed  to  appellant, 
and  appellant  then  first  learned,  the  fraud  perpetrated 
by  the  defendant  upon  the  plaintiff  in  procuring  plain- 
tiff to  enter  into  said  contract  of  insurance. 

The  words  ** false,''  /'fraudulent"  and  the  like  in  a 
pleading  are  of  no  avail,  in  the  absence  of  averments 
of  fact  showing  that  the  matter  set  up  was  false  or 
was  fraudulent.  Fortune  v.  English,  226  111.  262.  The 
statements  alleged  in  these  pleadings  to  have  been 
false  and  fraudulent  did  not  relate  to  any  existing 
fact,  but  were  either  predictions  or  promises  as  to 
the  state  of  facts  which  it  was  expected  would  exist 
twenty  years  later.  In  an  action  for  fraud  and  deceit, 
the  fraud  and  deceitful  representations  must  be  con- 
cerning an  existing  fact  or  facts.  A  promise  to 
perform  an  act,  even  if  the  promisor  intends  not  to 
perform  it,  is  not  such  a  representation  as  can  be  made 
the  ground  for  an  action  for  deceit.  Grubb  v.  MUan, 
^  249  lU.  456. 

There  is  nowhere  in  the  first  count  any  averment 
that  appellee  knew  that  the  alleged  representations 
were  false,  and  in  an  action  of  fraud  and 
deceit  it  is  necessary  to  aver  scienter.  Cantwell 
V.  Harding,  249  111.  354.  Under  these  prin- 
ciples, which  are  supported  by  many  cases  in  Illinois, 
appellant  has  not  stated  a  cause  of  action  against  ap- 
pellee for  fraud  and  deceit.  Section  22  of  the  Limita- 
tion Act  (J.  &  A.  T[  7217)  provides  that  if  a  person 
liable  to  an  action  fraudulently  conceals  the  cause  of 
such  action  from  the  knowledge  of  the  person  entitled 
thereto,  the  suit  may  be  commenced  at  any  time  within 
five  years  after  the  person  entitled  to  bring  the  same 
discovers  that  he  has  such  cause  of  action.  The  con- 
cealment of  a  cause  of  action  which  will  prevent  the 
operation  of  the  statute  of  limitations  must  be  some- 
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thing  of  an  affirmative  character,  intended  to  prevent 
and  which  does  prevent  the  discovery  of  the  cause  of 
action.  Lancaster  v.  Springer,  239  HI.  472.  No  af- 
firmative acts  nor  representations  are  alleged  in  this 
case,  by  which  appellee  fraudulently  concealed  the 
cause  of  action.  In  all  these  respects  the  first  and 
second  counts  and  the  additional  replication  are  fatally 
defective. 
The  judgment  is  therefore  affirmed. 

Affirmed. 

Mb.  Jxtsticb  Nuhatts  took  no  part  in  this  decision. 


Drainage  Commissioners  of  Union  Drainage  District 
No.  1  in  the  Towns  of  Harmon  and  Marion  in  Lee 
County,  Appellees,  v.  James  B.  MeCormiek,  Appel- 
lant. 

Gen.  No.  6,020.    (Not  to  be  reported  in  full.) 

Appeal  from  the. Circuit  Court  of  Lee  county;  the  Hon.  Richabd 
S.  Fabband,  Judge,  presiding.  Heard  in  this  court  at  the  October 
tenn»  1914.    Affirmed.    Opinion  filed  January  6»  1916. 

Statement  of  the  Case. 

Assumpsit  by  Drainage  Commissioners  of  Union 
Drainage  District  No.  1  in  the  towns  of  Harmon  and 
Marion  in  Lee  county  against  James  B.  McCormick. 

Defendant  had  acted  as  treasurer  of  said  district 
for  two  years.  The  district,  which  was  organized 
nnder  the  Farm  Drainage  Act  (J.  &  A.  l[jf  4475-4556) 
fixed  the  compensation  of  its  first  treasurer  at  two 
per  cent. ;  though  the  compensation  of  subsequent  treas- 
urers up  to  defendant's  incumbency  had  not  been  fixed, 
ihey  had  been  paid  the  same  compensation.    Defend- 
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€int  was  also  paid  two  per  cent,  for  compensation  for 
the  first  year  of  his  term  and  retained  $218  for  his  com- 
pensation for  his  second  year.  To  recover  this  amount, 
plaintiff  brought  this  suit,  and  a  jury  having  been 
waived  and  the  case  tried  on  a  stipulation  as  to  the 
facts,  the  issues  were  found  for  plaintiff  and  its  dam- 
ages assessed  at  $218,  and  it  had  judgment  therefor. 
From  this  judgment,  defendant  appeals. 

Hbnby  C.  Wabd,  for  appellant. 

H.  A.  Bbooks  and  J.  W.  Watts,  for  appellees. 

Mb.  Justice  Dibbll  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Officebs,  §  62* — iDhen  not  entitled  to  compensation.  One  who 
accepts  a  public  office  for  which  no  compensation  has  been  provided 
is  not  entitled  to  any  compensation  and  cannot  appropriate  to  his 
own  use  for  that  purpose  moneys  of  the  office. 

2.  Officebs,  §  62* — when  written  order  for  compensation  neceS' 
sary.  Under  the  Farm  Drainage  Act,  sec.  15b  (J.  ft  A.  f  4491),  a 
written  order  of  the  drainage  commissioners  is  necessary  to  author- 
ize the  treasurer  of  the  drainage  district  to  retain  his  compensation 
out  of  moneys  of  tiie  district 


Arue  Saxton,  Appellee,  t.  Flora  Drake,  Appellant. 
Oen.  No.  6,032. 

1.  BviDBNGB,  f  476* — when  preponderance  ot  witnesses  not  9v§r 
dent  to  show  that  verdict  is  contrary  to  evidence.  Where  the  evi- 
dence is  conflicting  and  there  is  nothing  in  the  record  to  show  that 
the  jury  were  not  justified  in  believing  that  the  greater  weight  of 
the  evidence  rested  in  the  plaintiff  and  her  witnesses,  the  mere  ftet 
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that  defendant  had  the  greater  number  of  witnesses  is  not  sufficient 
on  appeal  to  justify  a  holding  that  a  verdict  for  plaintiff  was  against 
the  weight  of  the  evidence. 

2.  Master  and  bebvaitt,  f  86* — where  modiflcation  of  instruction 
proper  in  (iction  for  wages.  In  an  action  by  a  servant  to  recover 
wages,  an  instruction  requested  by  defendant  to  the  effect  if  the  Jury 
believed  that  during  the  time  for  which  the  wages  were  sought 
plaintiff  "was  treated  and  cared  for  as  a  member  of  the  family 
of  the  defendant,"  such  relation  is  presumed  to  continue  and  the 
burden  of  showing  a  change  therein  is  upon  the  defendant,  is  prop- 
erly modified  by  adding  after  the  words  quoted,  the  words  "and  so 
accepted  such  treatment" 

3.  Master  and  servant,  f  85* — when  modification  of  instruction 
in  (iction  for  wages  proper.  Where  defendant,  in  an  action  by  a  serv- 
ant for  wages,  asks  an  Instruction  to  the  effect  that  if  there  was  an 
implied  understanding  between  the  parties  by  which  each  was  to 
receive  the  services  of  the  other,  without  any  intention  of  making 
charges  therefor,  then  neither  could  recover  for  her  respective  serv- 
ices, though  the  jury  might  believe  there  was  a  difference  in  the 
value  of  such  services,  a  modification  of  the  instruction  by  adding 
thereto  the  words  "unless  you  further  believe  from  the  evidence 
there  was  an  express  agreement  to  pay  for  such  services,"  is  not 
error,  where  the  change  makes  the  instruction  include  an  element  of 
plaintifTs  case  which  the  requested  Instruction  omitted. 

4.  New  trial,  f  77* — when  newly-discovered  evidence  not  ground 
for.  Where  there  is  nothing  in  the  record  to  show  that  the  wit- 
nesses, the  newly-discovered  evidence  of  whom  is  urged  as  a  ground 
for  a  new  trial,  could  not,  by  reasonable  diligence,  have  been  looked 
up,  their  knowledge  of  the  facts  ascertained  long  before  the  trial, 
and  their  attendance  at  the  trial  secured,  it  is  not  error  to  refuse 
to  grant  a  motion  for  a  new  triaL 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the  Hon.  N.  E. 
Wobthington,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  January  6,  1916. 

WoiiFENBABGEB  &  Mat,  f  or  appellant. 

W.  M.  Babnes^  for  appellee. 

Mb.  Justice  Niehaxjs  delivered  the  opinion  of  the 
court. 

•See  nilnolfl  Note*  Dlffctt,  ToU.  XI  to  XV,  and  Cnmnlmavo  Quarterly,  ma^ 
tople  and  eeetlo ' —  ^' 
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This  is  a  suit  in  assumpsit  which  was  originally 
brought  by  the  appellee,  Anna  Saxton,  against  the  ap- 
pellant, Flora  Drake,  before  a  justice  of  the  peace  in 
the  city  of  Peoria,  to  recover  money  claimed  from  the 
appellant  for  wages,  alleged  to  be  due  the  appellee 
under  an  express  verbal  contract.  A  trial  was  had 
before  the  justice,  who  found  that  the  appellee  was  en- 
titled to  recover,  and  rendered  a  judgment  for  the  sum 
of  one  hundred  and  fifty  dollars.  The  appellant  then 
took  an  appeal  to  the  Circuit  Court,  where  the  case 
was  tried  de  novo  by  a  jury,  and  a  verdict  was  rendered 
finding  the  issues  for  appellee  and  assessing  her  dam- 
ages at  two  hundred  dollars.  The  appellant  made  a 
motion  for  a  new  trial  and  filed,  in  support  of  her  mo- 
tion, afl5davits  which  set  forth  newly-discovered  evi- 
dence. 

The  court,  upon  considering  the  motion,  ordered  the 
appellee  to  enter  a  remittitur  of  fifty  dollars,  which 
was  done  by  her,  and  thereupon  the  motion  for  a  new 
trial  was  denied,  and  a  judgment  entered  on  the  ver- 
dict for  the  sum  of  one  hundred  and  fifty  dollars 
against  the  appellant,  from  which  judgment  she  has 
appealed  to  this  court.  The  principal  errors  assigned 
by  appellant  and  urged  as  ground  for  the  reversal  of 
this  judgment  are : 

(1)  That  the  verdict  of  the  jury  is  manifestly 
against  the  weight  of  the  evidence;  (2)  that  the  court 
improperly  modified  two  of  the  appellant's  instruc- 
tions, and  refused  to  give  one  of  the  instructions  re- 
quested by  the  appellant;  (3)  that  the  court  shoidd 
have  granted  a  new  trial  on  account  of  the  newly-dis- 
covered evidence. 

While  appellant  has  an  apparent  basis  for  claiming 
that  the  verdict  is  against  the  weight  of  the  evidence, 
inasmuch  as  one  more  witness  testified  in  sup- 
port of  appellant's  side  of  the  controversy  than  on  the 
side  of  the  appellee,  yet  the  number  of  witnesses  does 
not  necessarily  determine  the  weight  of  the  evidence. 
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This  seems  too  well  settled  to  require  any  elucidation. 
The  credibility  of  witnesses  is  always  a  large  and  im- 
portant factor  in  determining  the  question  of  the 
weight  of  the  evidence.  The  evidence  in  this  case  was 
very  conflicting  and  contradictory,  and  the  jury,  who 
saw  all  the  witnesses,  observed  their  demeanor  on  the 
witness  stand  and  their  manner  of  testifying,  their  in- 
telligence and  candor,  or  lack  of  it,  and  considered 
the  reasonableness  or  unreasonableness,  the  probabil- 
ity or  improbability  of  the  matters  about  which  they 
testified,  are  in  the  best  position  to  form  a  correct  con- 
clusion in  determining  the  question  of  the  relative 
credibility  of  the  witnesses,  and  the  relative  weight  of 
their  testimony.  To  pass  upon  the  credibility  of  wit- 
nesses who  testify  in  a  case  and  the  relative  weight 
of  their  testimony  is  the  peculiar  function  of  the  jury. 

This  court  cannot  say  from  anything  that  appears 
in  the  record  that  the  jury  were  not  justified  in  believ- 
ing that  the  greater  weight  of  the  evidence  rested  in 
the  testimony  of  appellee  and  her  witnesses,  though 
there  were  a  greater  number  of  witnesses  on  the  side 
of  the  appellant. 

The  rule  laid  down  by  the  Supreme  Court  in  the  case 
of  Lowry  v.  Orr,  6  111.  (1  Gilm.)  70,  has  been  con- 
stantly adhered  to  in  this  State,  and  in  our  opinion  is 
decisive  of  the  question  now  under  discussion.  The 
Court  in  that  case  says :  * '  Where  there  is  a  contrariety 
of  evidence  on  both  sides,  and  the  facts  and  circum- 
stances, by  a  fair  and  reasonable  intendment,  will  war- 
rant the  inferences  of  the  jury,  courts  will  reluctantly, 
if  ever,  disturb  their  verdict,  notwithstanding  it  may 
appear  to  be  against  the  strength  or  weight  of  the 
testimony.  So,  where  the  verdict  depends  upon  the 
credibility  of  the  witnesses,  it  is  the  peculiar  province 
of  the  jury  to  judge  of  that  credibility,  to  attach  such 
weight  to  the  testimony  of  each,  as  may  seem  to  be 
proper,  after  a  due  consideration  of  all  the  circum- 
stances, arising  in  the  particular  case.'' 
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In  considering  the  errors  assigned  in  connection 
with  the  modification  and  refusal  of  instructions,  we 
find  that  the  court  gave  four  instructions  on  the  part 
of  the  appellant,  two  of  which,  namely,  Nos.  3  and  4, 
were  modified,  and  one  instruction  requested  by  the 
appellant  was  refused. 

Instruction  No.  3  was  modified  by  interlining  the 
words,  **and  so  accepted  such  treatment,"  which  made 
the  instruction  read  as  follows: 

**You  are  instructed  that  if  you  believe  from  the 
evidence  that  during  the  period  in  question  in  this 
case,  the  plaintiff  was  treated  and  cared  for  as  a  mem- 
ber of  the  family  of  the  defendant  and  so  accepted  such 
treatment,  then  you  are  instructed  that  such  family 
relation  is  presumed  to  continue  and  the  burden  is 
upon  the  party  alleging  a  change  of  such  relation  to 
prove  such  change.'* 

Instruction  No.  4  was  modified  by  adding  at  the  end 
the  words,  '*  unless  you  further  believe  from  the  evi- 
dence there  was  an  express  agreement  to  pay  for  such 
services,"  making  the  instruction  read  as  follows: 

**You  are  instructed  that  if  you  believe  from  the 
evidence  that  the  plaintiff  and  the  defendant  under- 
stood that  they  were  each  receiving  services  from  the 
other  with  no  then  present  intention  of  making  any 
charges  therefor,  then  you  are  instructed  that  neither 
can  recover  of  the  other  for  any  such  services  per- 
formed, even  though  you  may  believe  from  the  evidence 
there  was  a  difference  in  the  value  of  such  services, 
unless  you  further  believe  from  the  evidence  there 
was  an   express  agreement  to  pay  for  such  services." 

We  are  of  opinion  that  these  modifications  of  in- 
structions were  proper.  Instruction  No.  3  as  pre- 
sented, embodied  the  assertion  that  if  the  appellee  was 
treated  and  cared  for  as  a  member  of  the  family  of  the 
appellant,  that  such  relation  is  presumed  to  continue, 
and  that  the  burden  is  upon  the  party  alleging  a  change 
of  such  relation  to  prove  it.  The  relation  mentioned 
would  not  be  presumed  in  law  to  continue,  unless  it  was 
first  established,  and  to  establish  it  would  require 
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not  only  that  the  treatment  and  care  be  given  to  appel- 
lee as  a  recognition  of  such  family  relation  by  the  ap- 
pellant, but  also  the  recognition  of  such  family  relation 
by  the  appellee,  by  such  acceptance  of  care  and  treat- 
ment as  wbuld  indicate  that  she  regarded  herself  as 
a  member  of  the  family,  and  did  not  receive  the  same 
merely  as  a  servant  of  the  family.  By  the  interlinea- 
tion of  the  words  mentioned,  the  instruction,  we  think, 
more  accurately  expressed  the  law  upon  the  point  in- 
volved, as  applicable  to  the  matters  in  controversy  in 
the  case,  and  the  modification  was  therefore  proper. 

The  fourth  instruction,  without  the  modification,  is 
to  this  effect:  That  if  there  was  an  implied  imder- 
standing  between  the  parties  by  which  each  was  to  re- 
ceive the  services  of  the  other,  without  any  intention 
of  making  charges  therefor,  then  neither  could  recover 
for  her  respective  services,  though  the  jury  might  be- 
lieve that  there  was  a  difference  in  the  value  of  such 
services.  While  the  proposition  of  law  set  out  in  this 
instruction  is  not  incorrect,  it  did  not  state  the  whole 
of  the  question  involved,  in  its  application  to  the  case. 
The  appellee  claimed  that  there  was  an  express  agree- 
ment between  her  and  the  appellant,  by  which  she  was 
to  receive  a  definite  amount  of  wages  for  her  services ; 
and  if  this  was  proven,  the  implication  suggested  by 
the  instruction  would  not  arise  to  defeat  her  right  of 
recovery  under  the  express  contract.  The  modification 
broadened  the  scope  of  the  instruction  to  meet  this 
additional  element,  which  was  a  part  of  the  contro- 
versy and  was  therefore  proper. 

The  refused  instruction  which  the  appellant  pre- 
sented to  the  court  to  be  given  to  the  jury  does  not  ac- 
curately state  the  law  as  applicable  to  the  controversy. 
The  appellee  might  have  resided  with  the  appellant  as 
a  member  of  her  family,  and  received  care,  support 
and  attention  as  such,  and  no  charge  be  made  for  such 
care,  support  and  attention  by  appellant,  yet  at  the 
same  time  she  might  also  have  had  an  express  agree- 
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inent  with  appellant,  as  she  daims  she  did,  to  receive 
a  certain  amount  of  pay  for  the  work  she  was  to  per- 
form for  appellant.  Under  this  instruction,  even 
though  the  greater  weight  of  the  evidence  should  show 
that  appellee  had  such  an  agreement,  she  woidd  not  be 
entitled  to  receive  a  verdict  in  her  favor.  The  instruc- 
tion was  therefore  properly  refused. 

But  it  is  insisted  that  the  court  should  have  granted 
a  new  trial  on  account  of  newly-discovered  evidence, 
which  is  set  forth  in  the  affidavits  of  G.  C.  Seddon  and 
A.  H.  Eifert. 

In  order  to  entitle  a  party  to  a  new  trial  on  the 
ground  of  newly-discovered  evidence,  it  must  clearly 
appear  that  the  party  could  not  have  procured  such 
evidence  at  the  previous  trial,  by  the  exercise  of  reason- 
able diligence.  In  the  case  of  Wright  v.  Gould,  73  111. 
56,  the  Supreme  Court,  in  deciding  the  point  in  ques- 
tion, used  the  following  significant  language : 

**  Waiving  all  other  objections  which  might  be  taken 
to  the  sufficiency  of  this  affidavit,  it  is  palpably  de- 
fective in  not  showing  that  Dagan's  evidence  coidd  not 
have  been  discovered  and  produced  on  the  trial  by  the 
use  of  reasonable  diligence.  His  affidavit  shows  that 
he  would  have  contradicted  certain  statements  sworn 
by  certain  of  appellees'  witnesses  to  have  been  made 
by  himself,  with  regard  to  the  quantity  of  flax  seed  re- 
ceived by  appellants.  It  does  not  appear  that  Dagan 
could  not  have  been  found,  and  the  correctness  of  those 
statements  learned  in  time  to  have  used  his  evidence, 
if  it  had  been  found  desirable,  before  the  trial  con- 
cluded. A  party  is  not  allowed,  on  a  motion  for  new 
trial,  to  avail  of  his  ignorance  of  evidence  which  he 
could  have  discovered  in  apt  time,  by  the  exercise  of 
reasonable  forethought  and  diligence.  His  affidavit 
should  have  negatived  every  circumstance  from  which 
negligence  may  be  inferred.'* 

In  this  case,  about  four  months  intervened  between 
the  time  of  the  commencement  of  the  suit  and  the  time 
of  the  trial  in  the  Circuit  Court.  This  gave  appellant 
ample  time  to  look  up  all  the  evidence  pertaining  to 
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her  side  of  the  case.  The  witnesses  in  question  re- 
sideJ  in  the  city  of  Peoria,  and  appellant  knew  they 
had  been  boarders  at  her  house  during  part  of  the 
time  that  appellee  worked  there,  and  that  naturally 
they  might  know  something  concerning  the  matters  in 
controversy  between  her  and  the  appellee. 

There  is  nothing  in  the  record  to  show  why  the 
appellant  could  not,  by  the  exercise  of  reasonable  dili- 
gence, have  looked  up  the  witnesses  and  ascertained 
from  them  what  they  claimed  to  know  about  the  case 
long  before  the  time  of  the  trial  in  the  Circuit  Court, 
and  to  have  had  them  in  attendance  at  that  trial  if  she 
desired  to  avail  herself  of  their  testimony.  In  not 
doing  so,  the  appellant  was  clearly  lacking  in  reason- 
able diligence,  and  the  court  below  was  therefore  fully 
justified  in  refusing  to  grant  a  new  trial  on  the  ground 
of  this  newly-discovered  evidence. 

We  are  of  opinion  that  the  motion  for  a  new  trial 
was  properly  denied,  and  that  a  judgment  should  have 
been  rendered  upon  the  verdict. 

Judgment  affirmed. 

Affirmed. 
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John  F.  Deyine^  Administrator,  Plaintiff  in  Error,  t. 
Illinois  Central  Railroad  Company  and  Blue  Island 
Car  &  Equipment  Company,  Defendants  in  Error. 

Gen.  No.  18,723.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  County;  the  Hon.  Hugo  Pam, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1913.  Affirmed  in  part,  reversed  in  part  and  remanded. 
Opinion  filed  February  3,  1915. 

Statement  of  the  Case. 

Action  by  John  F.  Devine,  suing  as  the  administra- 
tor of  the  estate  of  Bussell  S.  Scott,  deceased,  against 
the  Illinois  Central  Eailroad  Company,  a  corporation, 
and  Blue  Island  Car  &  Equipment  Company,  a  cor- 
poration, for  the  wrongful  death  of  plaintiff's  intes- 
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tate.  From  separate  judgments  against  the  plaintiff 
in  favor  of  defendants  upon  directed  verdicts,  plain- 
tiff brings  error. 

On  October  29, 1908,  the  defendant  Equipment  Com- 
pany operated  a  plant  for  the  manufacture  and  repair 
of  freight  cars.  At  the  southwest  corner  of  the  en- 
closure was  a  double  gate  which  was  ordinarily  kept 
closed  and  locked.  The  Bailroad  Company  maintained 
a  single  track  which  ran  into  the  plant  through  a 
double  gate,  where  it  connected  with  a  system  of  tracks 
belonging  to  the  Equipment  Company  running  through 
the  plant.  The  space  between  the  westerly  track  and 
the  next  track  to  the  east  was  used  by  the  Equipment 
Company  for  storage  and  for  the  piling  thereon  of 
**kindall  frames,"  which  were  T-shaped,  constructed 
of  wrought  iron,  six  or  seven  feet  in  height,  having  a 
bottom  width  of  about  three  feet,  and  weighing  about 
two  tons  each.  As  so  placed  or  piled  in  said  space 
there  was  usually  a  distance  of  about  eight  inches  be- 
tween the  frames  and  the  body  of  cars  of  ordinary 
width,  passing  on  the  westerly  track.  The  frames  were 
removed  from  time  to  time  as  required  for  use,  but 
the  frames  in  question  had  remained  where  they  stood 
at  the  time  of  the  accident  for  about  five  days.  The 
deceased  was  employed  by  the  Equipment  Company 
as  a  night  watchman,  and  among  his  duties  was  to 
open  and  close  the  gates,  and  to  deliver  orders  from 
his  superintendent  to  incoming  train  crews  with  ref- 
erence to  the  disposition  of  cars  hauled  within  the 
plant.  At  about  ten  o'clock  on  the  night  in  question, 
a  crew  of  the  Bailroad  Company  approached  the  gates 
with  a  train  consisting  of  a  locomotive,  three  cars  and 
a  caboose,  and  gave  the  usual  signal  for  the  gates  to 
be  opened.  The  deceased  opened  the  gates  in  response 
to  the  signal  and  delivered  an  order  for  the  placing 
of  the  cars  to  the  conductor.   The  cars  were  of  the  gon* 
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dola  type  and  the  one  in  question  was  loaded  to  its 
capacity  with  lumber.  The  end  gates  of  said  car  were 
turned  down  upon  the  platform  and  the  lumber  was 
piled  upon  the  platform  and  held  in  place  by  the  up- 
right sides.  As  the  train  entered  the  plant  of  the 
Equipment  Company  the  cars  were  ahead.  The  train 
thus  backed  in  slowly,  and  the  deceased  and  McCarthy, 
a  switchman  employed  by  the  Eailroad  Company, 
walked  upon  the  track  ahead  of  the  cars.  When  the 
head  car,  being  the  one  in  question,  reached  the  point 
where  the  frames  were  standing,  it  came  in  contact 
with  one  or  more  of  said  frames,  causing  the  same  to 
fall.  As  the  frames  were  falling,  the  deceased  ran  to 
the  right  to  avoid  some  anticipated  danger  and  was 
struck  by  one  of  the  falling  frames  and  injured,  from 
which  injuries  he  died.  An  examination  of  the  car 
made  early  the  following  morning  disclosed  that  both 
sides  of  the  car  were  bulged  out,  the  east  side,  being 
the  side  which  had  come  in  contact  with  the  frames, 
more  than  the  other;  that  the  east  side  was  bulged 
out  six  or  seven  inches  at  the  top;  that  the  upright 
stakes  which  supported  that  side  of  the  car  fit  into 
iron  pockets  which  were  bolted  to  the  under  sill ;  that 
the  bolts  had  been  drawn  into  the  wood  of  the  sill, 
thus  permitting  the  pockets  to  enlarge  and  the  stakes 
to  sway  out;  that  there  was  a  fresh  mark  or  cut  on 
the  front  stake  about  eighteen  inches  from  the  top 
and  a  like  mark  or  cut  on  the  sill ;  that  one  of  the  grab 
irons  appeared  to  have  been  recently  torn  oflF.  The 
car  was  loaded  solidly  with  oak  planks  placed  ^^back 
and  forth"  tier  upon  tier.  Prior  to  the  accident,  and 
while  the  frames  were  in  the  same  position,  the  Sail- 
road  Company  had  made  frequent  deliveries  of  cars 
within  the  plant  of  the  Equipment  Company,  upon 
which  occasion  the  cars  operated  upon  the  track  in 
question  had  safely  cleared  said  frames. 

JoHNSOK  &  Belasco,  for  plaintiff  in  error. 
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Calhoun,  Lyford  &  Sheean,  for  defendant  in  error, 
Illinois  Central  Bailroad  Company;  John  G.  Drennan, 
of  counsel. 

H.  B.  BAiiE  and  Eosb,  Symmes  &  Kirkland,  for  de- 
fendant in  error,  Blue  Island  Car  &  Equipment  Com- 
pany. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  NEGLnsENCE,  §  48* — what  constitutea  proximate  cause.  In  an 
action  for  personal  injuries,  where  either  of  two  causes  may  produce 
a  result  and  only  one  of  them  Is  shown  to  have  been  present.  It  may 
be  concluded  by  the  jury  that  the  cause  shown  to  haye  been  present 
at  the  time  the  result  was  produced  Is  responsible  for  it. 

2.  Negligence,  §  204* — propriety  of  verdict  directed  for  defend- 
ant. Where  plaintlCF  seeks  to  hold  an  equipment  company  liable 
for  alleged  negligence  in  placing  'Icindall  frames"  so  close  to  a 
railroad  track  as  to  be  likely  to  be  struck  by  a  passing  car,  and 
the  evidence  clearly  established  that  the  frames  as  placed  afforded 
sufficient  room  for  all  properly  loaded  cars  in  good  order  to  safely 
clear  the  frames,  and  no  evidence  tended  to  show  that  the  Equip- 
ment Company  was  chargeable  with  notice  or  knowledge  that  the 
car  in  question  which  struck  the  frames  was  so  improperly  loaded 
or  permitted  to  project  outward  that  it  was  liable  to  strike  the 
frames,  which  were  placed  in  such  manner  as  not  to  fall  unless 
violently  struck  by  a  defective  car  or  other  violent  means,  held 
that  a  peremptory  instruction  to  find  the  Equipment  Company  not 
guilty  for  the  wrongful  death  of  its  watchman  while  walking  near 
the  pile  and  a  passing  car  was  properly  given  by  the  court 

3.  Railboads,  I  695* — sujBficiency  of  declaration  to  support  proof 
of  improper  loading  of  car.  Where  a  count  attempts  to  charge  a 
railroad  company  with  negligence  in  having  the  car  in  question 
project  outward,  and  the  sufficiency  of  the  charge  is  not  challenged 
in  the  court  below,  an  Appellate  Court  will  hold  it  sufficient  to 
support  proof  of  negligence  in  permitting  the  car  to  so  project  out- 
ward and  in  operating  the  car  in  such  condition. 

4.  Railboads,  S  740* — where  question  of  negligence  requires  sub- 
mission to  jury.    In  an  action  for  wrongful  death  from  being  in- 
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jured  by  falling  frames  when  struck  by  a  passing  freight  car  which 
was  found  to  be  tightly  loaded  between  its  projecting  sides,  and 
the  nuts  or  heads  upon  the  bolts  by  which  the  iron  pockets  were 
presumed  to  be  securely  fastened  to  the  body  of  the  car  were  found 
to  be  drawn  into  the  wood  on  the  Inside  of  the  sill,  whereby  the 
pockets  were  enlarged  and  the  stakes  spread  outward,  and  it  ap- 
peared that  cars  of  like  width  in  good  order  had  been  hauled  upon 
the  same  track  without  striking  the  frames  as  they  were  placed  at 
the  time  of  the  accident,  held  the  court  erroneously  directed  a  ver- 
dict In  favor  of  the  defendant  Railroad  Company. 

5.  Railroads,  §  740* — questions  for  jury.  Whether  the  sides  of 
a  freight  car  Improperly  project  so  as  to  strike  a  pile  of  frames 
alongside  a  railroad  track  and  whether  a  railroad  company  is  charge- 
able with  knowledge  that  its  sides  so  project  are  questions  re- 
quiring submission  to  the  Jury  under  the  evidence. 

6.  Railroads,  §  516*-»-dMty  towards  persons  near  defective  car 
moved  on  track.  Where  the  sides  of  a  car  improperly  project  prior 
to  an  accident,  and  the  railroad  company  is  chargeable  with  knowl- 
edge of  such  projection,  the  duty  is  Imposed  upon  the  railroad 
company  to  exercise  reasonable  care  to  see  that  the  track  upon  which 
it  moves  the  car  Is  in  a  reasonably  safe  condition  to  permit  such 
car  to  be  moved  thereon  without  injury  to  persons  rightfully  near 
such  car. 

7.  Railroads,  §  740* — question  of  notice  as  to  clear  space  for 
fury.  The  question  whether  a  railroad  company  is  charged  with 
notice  of  the  clear  space  between  a  pile  of  frames  and  its  track 
Is  one  for  the  Jury. 

8.  Railroads,  §  762* — where  question  of  contributory  negligence 
requires  submission  to  jury.  In  an  action  for  the  wrongful  death 
of  a  watchman  Injured  by  frames  falling  when  struck  by  a  passing 
freight  car,  whether  deceased  was  in  the  exercise  of  due  care  for  his 
own  safety  is  one  of  fact  requiring  submission  to  the  Jury. 
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Morrison  v.  The  Peoples  Gas  Light  it  Coke  Co.,  191  IlL  App.  835. 


Miehael  Morrison,  Appellee,  y.  The  Peoples  Gas  Light 
&  Coke  Company,  Appellant. 

Gen.  No.  19,271.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  with  finding  of  fact  Opinion  filed 
February  3,  1915.    Rehearing  denied  February  18,  1915. 

Statement  of  the  Case. 

Action  by  Michael  Morrison  against  The  Peoples  Gas 
Light  &  Coke  Company  to  recover  for  personal  injur- 
ies. From  a  judgment  in  favor  of  plaintiff  for  twenty- 
seven  hundred  and  fifty  dollars,  defendant  appeals. 

The  declaration  alleged  that  plaintiff  was  a  laborer 
working  in  a  ditch  nine  feet  deep  and  three  feet  wide ; 
that  boards  were  placed  on  each  side  of  said  ditch  for 
the  purpose  of  supporting  the  walls  thereof,  which 
boards  were  driven  into  the  earth  at  the  bottom  of 
said  ditch  by  means  of  mauls ;  that  it  was  the  duty  of 
defendant  to  exercise  reasonable  care  to  furnish  plain- 
tiff and  the  other  workmen  there  mauls  that  were  in  a 
reasonably  safe  condition  and  repair;  that  defendant 
negligently  furnished  the  workmen  driving  said  boards 
with  an  unsafe  maxd,  in  that  the  head  of  said  maul  was 
insecurely  fastened  to  the  handle  thereof,  and  was  lia- 
ble to  slip  from  said  handle ;  that  defendant  knew  that 
said  maul  was  unsafe  and  in  a  bad  condition  of  repair; 
that  while  plaintiff  was  working  in  said  ditch  and  while 
a  colaborer  of  plaintiff  was  driving  one  of  said  boards 
into  the  earth  with  said  maul,  the  head  of  said  maul 
slipped  from  the  handle  thereof  and  fell  into  said  ditch 
striking  plaintiff  on  the  head;  that  said  colaborer  of 
plaintiff  was  without  negligence.  At  about  nine  o'clock 
in  the  forenoon  of  April  13,  1910,  plaintiff,  who  was 
employed  as  a  ditch  digger,  had  prepared  the  ditch  for 
boards  to  be  driven  into  tiie  ground  for  the  purpose 
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of  preventing  the  sides  from  caving  in.  Higgins,  a 
gang  foreman,  directed  McEwen  to  take  a  wooden 
maul,  which  was  then  lying  on  the  earth  bank,  and 
drive  the  boards  down.  In  response  to  sudi  direction 
McEwen  took  the  maul  and  drove  the  boards  down 
while  plaintiff,  stationed  in  the  bottom  of  the  ditch, 
held  the  boards  in  an  upright  position.  After  McEwen 
had  been  so  engaged  in  driving  down  the  boards  for 
fifteen  or  twenty  minutes,  and  while  he  was  swinging 
the  maul,  the  head  of  the  maul  slipped  or  came  off  the 
handle  and  struck  plaintiff  on  the  head,  causing  in- 
juries complained  of.  Plaintiff  had  no  occasion  or 
opportunity  to  inspect  the  maul,  and  while  McEwen 
had  not  inspected  it  carefully,  the  head  of  the  maid 
appeared  to  him  to  be  tight  upon  the  handle.  During 
the  forenoon  of  the  day  preceding  the  injury  to  plain- 
tiff, the  same  maul  had  been  used  for  the  same  purpose 
by  Connors,  another  laborer,  and  while  he  was  then 
so  using  it  the  head  had  come  off  the  handle  and  fallen 
in  the  bottom  of  the  ditch.  Higgins,  the  foreman,  then 
told  Currey,  who  was  employed  by  defendant  as  a  la- 
borer and  repair  man,  to  replace  the  handle  in  the  head 
of  the  mauf,  and  Currey  then  did  so  replace  the  handle 
and  drove  a  wedge  in  the  end  of  the  handle  to  keep 
it  firmly  in  place  in  the  head  of  the  maul,  the  same 
maul  was  thereafter  during  the  remainder  of  that  day 
used  in  driving  boards  into  the  bottom  of  the  ditch. 
The  maul  was  examined  by  Hig^s  the  following 
morning  and  the  head  was  found  by  him  to  be  prop- 
erly fastened  to  the  handle  and  held  in  place  by  a 
wedge  driven  into  the  end  of  the  handle. 

Sbabs,  Meagher  &  Whitney,  for  appellant;  James 
F.  Meagher  and  Edwin  Hedrick,  Jr.,  of  counsel. 

David  K.  Tone  and  H.  M.  Ashton,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 


Chicago— FiKST  Distbict — Pbbbuaby,  1915.     337 

Ulrldi  T.  Knickerbocker  Ice  Co.,  191  111.  App.  337. 

Abstraet  of  the  Decision. 

1.  BfASTKB  AND  BEBVANT,  {  132* — Simplicity  of  tool  08  relieving 
from  duty  to  inspect.  A  maul  for  driving  boards  into  the  earth  is 
a  simple  tool  so  that  no  duty  is  imposed  upon  the  master  to  Inspect 
it  for  defects. 

2.  Mastev  Ain>  SEBTAiTT,  |  132* — sufficiency  of  repair  and  in' 
spectiun  of  tool.  ESyidence  held  not  only  to  negative  any  knowledge 
on  the  part  of  the  master  that  a  maul  used  for  driving  boards  was 
defective  and  unsafe  when  direction  was  given  to  use  it,  but  affirm- 
atively to  show  that  the  maul  had  been  recently  repaired  and 
that  the  master  had  every  reason  to  believe  It  to  be  in  a  reasonably 
safe  condition  for  use. 


Herman  Ulrich  by  Angnsta  Ulrich,  Appellee,  t.  Knlek- 
erbocker  Ice  Company,  Appellant. 

Gen.  No.  19,313.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hknbt 
v.  Fbeeman,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  with  finding  of  tBCL  Opinion 
filed  February  8.  1916. 

Statement  of  the  Case. 

Action  by  Herman  TJlrich,  a  minor,  by  his  next 
friend,  Angasta  Ulricli,  against  Knickerbocker  Ice 
Company,  a  corporation,  to  recover  for  personal  in- 
juries. From  a  judgment  for  twenty -two  hxmdred  and 
fifty  dollars  against  defendant  in  favor  of  plaintiff, 
defendant  appeals. 

The  declapation  alleged  that  on  December  1,  1909, 
plaintiff,  aged  fourteen  y^ars,  was  lawfully  walking 
upon  and  along  Archer  avenue,  near  its  intersection 
with  Blake  street;  that  the  defendant  was  then  and 
there  possessed  of  an  ice  wagon  and  of  horses  drawing 
the  same,  which  were  then  and  there  under  the  care 
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of  certain  servants  of  the  defendant  who  were  then 
and  there  driving  the  same  upon  and  along  said  Ar- 
cher avenue  near  its  intersection  with  said  Blake 
street;  that  it  became  and  was  the  duty  of  the  defend- 
ant by  its  said  servants  to  drive,  manage  and  control 
the  said  horses  so  attached  to  said  ice  wagon  with 
reasonable  care,  along  and  upon  said  street,  and  not 
wantonly,  maliciously  and  wilfully  strike  at  persons 
who  might  then  be  walking  upon  said  street,  yet  the , 
defendant  did  not  regard  its  duty  in  that  behalf,  but 
on  the  contrary  thereof,  by  its  said  servants,  wantonly, 
maliciously  and  wilfully  struck  at  the  plaintiflF,  who 
was  then  lawfully  upon  said  street  with  all  due  care 
and  caution  for  his  own  safety,  with  the  whip,  then 
and  there  in  the  hands  of  the  servant  of  the  defend- 
ant, causing  the  plaintiff  in  his  endeavor  to  escape  the 
said  blow  so  directed  at  him  to  jump  out  of  the  reach 
of  the  said  whip,  and  in  so  doing  the  rope  which  was 
attached  to  the  plaintiff's  arm  caught  in  the  wheel  of 
the  defendant's  wagon,  throwing  the  plaintiff  down 
to  and  upon  the  ground  there,  dragging  hiTn  along 
said  street  so  that  he  sustained  severe  internal  and 
external  injuries,  etc 

The  evidence  introduced  on  behalf  of  plaintiff  showed 
that  plaintiff  was  then  about  fourteen  years  and  two 
months  of  age.  While  returning  from  an  errand  on 
which  he  had  been  sent  by  his  mother  in  company  with 
his  cousin,  who  was  then  about  nine  years  and  ten 
months  old.  they  had  crossed  the  street  car  tracks  in 
Archer  avenue,  in  a  southerly  direction,  and  plaintiff 
was  standing  about  midway  between  the  south  or  east- 
bound  track  and  the  south  curb  swinging  a  lasso  over 
his  head  preparatory  to  throwing  it  at  his  cousin,  who 
was  then  some  eight  or  nine  feet  ahead  of  him,  the 
lasso  being  tied  about  plaintiff's  left  wrist.  The  de- 
fendant's ice  wagon  was  coming  from  the  south  to- 
wards them  and  when  it  reached  the  place  where  the 
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boys  were  the  driver  of  the  team,  who  was  sitting  on 
the  side  nearest  the  boys,  cursed  the  boys  and  struck 
the  plaintiff  over  the  back  with  a  whip,  causing  the 
plaintiff  in  his  sudden  fright  to  let  go  of  the  lasso 
which  he  had  been  swinging  over  his  head  and  causing 
it  to  fly  onto  the  hub  of  the  right  hind  wheel  of  the  de- 
fendant's wagon.  As  the  wagon  went  on  it  wound  the 
lasso  around  the  hub,  drawing  the  plaintiff  up  into  the 
wheel,  breaking  the  plaintiff's  arm  in  several  places. 
There  was  no  pretense  that  the  plaintiff  was,  at  the 
time  in  question,  attempting  to  get  upon  the  wagon  or 
that  he  was  obstructing  or  attempting  to  obstruct  or 
interfere  with  its  movement,  or  that  defendant's  serv- 
ant struck  the  plaintiff  for  the  purpose  of  preventing 
the  latter  from  doing  any  like  act,  or  in  retaliation  of 
anything  the  plaintiff  had  done  or  had  threatened  or 
purposed  to  do. 

QuiN  O'Bbibn  and  0.  A.  Abnston^  for  appellant; 
John  P.  McKinley,  of  counsel. 

Joseph  A.  Weber,  for  appellee. 

Mr.  Presidiko  Justice  Baxtmb  delivered  the^  opinion 
of  the  court. 

Abstract  of  tbe  Deetston. 

1.  Mabtsb  AiTD  BEBVANT,  9  846* — When  an  act  not  toithin  the  ncope 
of  employment.  Where  a  servant  commits  an  act  which  causes 
Injury  to  another,  the  master  Is  not  liable  If  the  servant  In  causing 
the  injury.  Is  not  acting  within  the  general  scope  of  his  employ* 
ment,  and  while  engaged  In  his  master's  business  with  a  view  to  the 
furtherance  of  that  business. 

2.  Masteb  and  sebvant,  S  846* — actn  not  within  the  ncope  of 
employment.  Where  a  driver  of  a  wagon  for  his  master  struck  a 
boy  across  the  back  with  his  whip,  while  the  latter  was  playing 
with  another  boy  with  a  rope  as  a  lasso,  no  attempt  being  made 
to  Interfere  with  the  driver  or  the  movement  of  his  wagon,  held 
to  be  an  act  not  within  the  scope  of  the  servant's  employment  such 
as  to  permit  recovery  for  ^P^mages  for  injuries  received  as  against 
the  master. 

•See  nilnoto  NoIm  Dlceit»  Yols.  XI  to  XV.  and  CvmnlAttve  Quarterly,  ^ 
t^»le  and  eeciifiin  nmiiber.  ^ 
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William  H.  Carpenter,  Appellee,  r.  Charles  8.  Nor- 
lander.  Appellant. 

Gen.  No.  80,618.    (Not  to  be  reported  in  fnll.) 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  P.  MoGoobtt,  Judge,  presiding.  Heard  In  the  Branch 
Appellate  Court    Reversed.    Opinion  filed  February  3,  1915. 

Statement  of  the.  Case. 

Bill  by  William  H.  Carpenter  against  Charles  S. 
Norlander  to  restrain  the  interference  with  the  use  of 
a  water  supply  from  a  certain  tank  and  T^ndmill. 
From  an  interlocutory  order  overruling  defendant's 
motion  to  dissolve  a  temporary  injunction  restraining 
defendant  from  further  depriving  complainant  of  the 
water  supply  and  from  continuing  to  divert  the  same 
from  a  tank  installed  and  connected  with  said  wind- 
mill, defendant  appeals. 

The  material  averments  of  the  bill  were  that  com- 
plainant is  the  owner  of  a  certain  farm,  which,  on 
December  6,  1911,  by  a  written  lease,  he  demised  to 
defendant  for  the  term  of  three  years  from  March  1, 
1912;  that  said  lease  contains  a  reservation  to  com- 
plainant as  follows :  *'Said  Carpenter  hereby  reserves 
the  house  now  occupied  by  him  and  family  with  front 
and  back  yards  with  convenient  room  for  access  to 
and  from  and  about  the  same,  also  reserves  the  bam 
known  as  the  North  Bam  on  said  premises  with  con- 
venient room  for  access  and  use  of  same,  also  reserves 
the  orchard  nursery  on  said  farm  and  included  ac- 
cess •  •  •  '';  that  defendant  went  into  the  oc- 
cupancy of  said  premises,  under  said  lease,  and  now 
occupies  the  same;  that  the  back  yard  mentioned  in 
said  reservation  clause  in  said  lease  is  located  behind 
the  house  back  to  a  tight  board  fence  which  separates 
said  back  yard  from  the  premises  leased  to  defend- 
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ant ;  that  at  the  time  said  lease  was  executed  there  was 
a  circular  tank  ten  feet  in  diameter  so  placed  as  to  be 
convenient  for  use  as  a  watering  place  for  stock  kept  in 
either  of  the  bams  on  said  premises  and  for  general 
farm  purposes;  that  about  one  half  of  said  tank  was 
and  is  located  upon  the  portion  of  said  farm  reserved 
by  complainant  and  the  other  half  of  said  tank  was 
and  is  located  upon  the  portion  of  the  farm  leased  to 
defendant;  that  about  one-half  of  said  tank  is  on  either 
side  of  said  tight  board  fence  and  said  tank  was  and 
is  supplied  with  water  from  a  windmill  standing  on 
the  portion  of  the  farm  leased  to  and  oc(5upied  by  de- 
fendant. The  bill  further  alleges  that  by  the  terms 
and  provisions  set  forth  in  said  lease  that  said  water 
supply,  as  so  furnished  by  said  windmill  and  tank  at 
the  time  of  the  execution  of  said  lease,  was  reserved 
by  complainant ;  that  at  the  time  of  and  in  connection 
with  the  execution  of  said  lease,  the  matter  of  said 
water  supply,  as  then  furnished  by  said  windmill  and 
tank,  was  discussed  by  the  parties  thereto,  and  it  was 
then  specifically  stated  by  cx)mplainant  and  defend- 
ant that  said  water  supply  was  included  in  the  reser- 
vations set  forth  in  said  lease  and  should  be  so  con- 
sidered by  and  between  said  parties;  that  defendant 
then  stated,  in  connection  with  the  execution  of  said 
lease,  that  said  reservations  set  forth  therein  should 
be  so  construed  as  to  assure  to  complainant  the  undis- 
puted right  to  said  water  supply  during  the  term  of 
said  lease,  and  under  said  interpretation  of  the  provi- 
sions of  said  lease,  complainant,  relying  upon  the  same, 
delivered  possession  of  said  premises  to  defendant; 
that  both  of  said  parties  did  so  use  said  water  supply 
from  said  tank  for  all  the  purposes  aforesaid  without 
dispute  or  question  until  March  1,  1913,  when  defend- 
ant refused  to  allow  complainant  to  use  the  same,  and 
has  resisted  complainant's  attempts  to  use  the  same 
for  his  stock  and  other  purposes;  that  complainant 
has  no  other  water  supply  on  said  premises  from  whidi 
he  can  furnish  water  for  his  stock  and  household,  and 
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that  complainant  has  about  six  head  of  cattle  and  six 
head  of  horses  on  the  portion  of  the  premises  reserved 
to  him  by  said  lease;  that  unless  defendant  is  re- 
strained from  further  depriving  complainant  of  said 
water  supply  and  use  of  the  portion  of  the  premises 
reserved  by  him,  he  will  suffer  irreparable  injury  at 
the  hands  of  defendant;  that  defendant  is  insolvent. 

Ghari.es  B  Hazelhurst  and  Eddy,  Wetten  &  Peg- 
LEB,  for  appellant. 

L.  H.  Grange,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

1.  Bquitt,  $  247* — necessity  of  amendment  of  supplemental  MVl 
on  demurrer  sustained.  Where  a  demurrer  Interposed  by  defendant 
to  an  original  bill  and  supplemental  bills  Is  sustained  and  leave 
was  given  to  file  an  amended  bill,  and  an  amendment  was  filed  to 
the  original  bill,  but  no  leave  was  asked  or  granted  to  amend  the 
supplemental  bill,  the  supplemental  bill  ceases  to  be  a  part  of  the 
case  for  review. 

2.  Landlobd  and  tenant,  S  155* — rule  as  to  exceptions  and  r^^ser- 
rations.  Exceptions  or  reservations  embodied  in  a  leasehold  contract 
for  the  benefit  of  the  lessor  will,  in  the  case  of  doubt  or  ambiguity, 
be  construed  least  favorable  to  the  party  claiming  the  benefit  of 
the  exceptions  or  reservations. 

3.  Injunction,  i  192* — insufficiency  of  hill  to  show  property 
rights  in  lessor.  Where  it  was  contended  that  a  windmill,  pump 
and  well  on  the  portion  of  premises  leased  to  defendant,  together 
with  the  tank,  which  was  In  part  upon  the  portion  of  the  premises 
reserved  to  complainant,  were  fixtures  running  with  the  land,  and 
the  bill  does  not  set  forth  the  manner  In  which  or  means  whereby 
the  water  was  carried  from  the  pump  to  the  tank,  or  how  the  pipe, 
if  it  be  such,  carrying  the  water  was  connected  or  fixed  to  the  pump 
and  tank,  there  are  not  enough  specific  allegations  to  determine 
whether  or  not  such  Instrumentalities  are  fixtures. 

*~'<>8ee  nUnols  Notes  Plirest,  Vol*.  XI  to  XV,  aod  CumulaUve  Qoartorly,  mum 
t^»lc  ftod  MCtlon  niimb«r. 
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.  4.  Landlord  and  tenant,  §  84* — inadmiaaiMHty  of  parol  evi- 
dence to  aid  construction.  Where  a  bill  to  reetraln  the  interference 
with  a  ftertain  water  supply  reserved  to  the  complainant  in  a  lease 
predicates  a  right  to  relief  upon  an  alleged  oral  agreement  en- 
tered into  between  the  lessor  and  lessee  contemporaneous  with  the 
written  contract  under  seal,  it  is  inadmissible  to  vary  the  terms 
of  the  written  contract,  as  the  leasehold  contract  cannot  rest  partly 
in  writing  and  partly  in  parol. 

6.  Landlord  and  tenant,  §  84* — when  the  doctrine  of  practical 
construction  may  be  invoked.  In  an  action  to  restrain  a  lessee 
from  interference  with  lessor's  water  supply  alleged  to  be  reserved 
in  a  lease,  the  doctrine  of  practical  construction  may  only  be  prop- 
erly resorted  to  when  the  terms  of  the  contract  are  uncertain  and 
ambiguous. 


Albert  A.  Newman,  Defendant  in  Error,  t.  Newman 
Clock  Company,  Plaintiff  in  Error. 

Gen.  No.  19,193.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  M. 
Fisher,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed.  Opinion  filed  February  3, 1915. 
Rehearing  denied  February  18,  1915. 

Statement  of  tbe  Case. 

Action  by  Albert  A.  Newman  against  Newman  Clock 
Company,  a  corporation,  to  recover  monthly  instal- 
ments of  salary  due  under  a  written  contract  of  em- 
ployment. From  a  judgment  on  a  directed  verdict  in 
favor  of  plaintiflf  for  seven  hundred  and  fifty  dollars, 
defendant  brings  error. 

Amos  W.  Makston,  for  plaintiff  in  error. 

Elmeb  E.  Jackson  and  Newman,  Lbvinson,  Becker 
&  Cleveland,  for  defendant  in  error. 

•See  nilnols  Notes  Dts«rt>  Vols.  XI  to  XV,  sad  Ciuniilattve  Qoartorlj,  mm 
Wplo  and  MctlMB  ovmber. 
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Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
conrt 

Abstract  of  the  Deeision. 

1.  CoNTBACTS,  S  294* — performance  aa  condition  precedent  to  re- 
covery  on.  Where  a  plaintiff  causes  the  record  to  show  that  he 
elects  to  stand  by  his  amended  and  supplemental  bill  and  permits 
the  same  to  be  dismissed  for  want  of  Jurisdiction  at  his  costs  and 
appeals  on  the  record  to  reverse  the  order  appealed  from,  it  con- 
stitutes such  a  breach  of  his  covenant  to  ''forthwith  discontinue" 
all  suits  against  defendant  as  to  preclude  his  recovery  for  salary 
on  a  written  contract  of  employment  containing  such  covenant  for 
discontinuance  of  all  suits. 

2.  Ck)NTBAOTB,  S  294* — aufj^ciency  of  performance  to  aaaert  right9. 
Where  under  a  written  contract  of  employment  it  is  agreed  that 
all  suits  brought  by  plaintiff  against  a  defendant  corporation  and 
its  directors,  or  any  of  them,  and  by  defendant  corporation  against 
said  plaintiff  shall  be  forthwith  discontinued  without  uosts  to 
either  party  as  against  the  other,  plaintiff  will  not  be  heard  to  say 
that  his  appeal  from  an  order  of  the  Federal  (courts  was  to  permit 
a  proper  adjudication  as  to  the  disposition  of  funds  in  the  hands 
of  a  receiver,  in  an  action  by  him  to  recover  unpaid  instalments 
of  his  salary. 


B,  A.  Lynohy  Plaintiff  In  Error,  y.  Charles  Eifler  and 
Bertha  Eifler,  Defendants  In  Error. 

Gen.  No.  19,SS9.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jobsph  P. 
Raffbbtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  and  Judgment  here.  Opinion 
filed  February  3,  1915. 

Statement  of  the  Case. 

Action  by  B.  A.  Lynch  against  Charles  EiQer  and 
Bertha  Eifler  to  recover  balance  due  on  contract  for 

""^isee  Illinois  Notes  Diffott,  Yoto.  XI  to  XV,  and  CiuniilaUTe  <)wtorly,  mmii# 
t«^  Mid  Mctton  number. 
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the  sale  of  real  estate  on  instalments.    From  a  judg- 
ment in  favor  of  defendants,  plaintiff  brings  error. 

Charles  and  Bertha  Eifler  entered  into  a  contract  on 
April  17, 1909,  with  Mary  and  Emil  Marshall,  whereby 
they  agreed  to  pay  to  the  said  Marshalls  the  sum  of 
$1,500  in  instalments  and  assumed  and  agreed  to  pay 
a  certain  mortgage  for  $2,200  on  certain  premises  de- 
scribed in  the  contract,  and  the  Marshalls  agreed  that 
when  all  of  the  said  instalments  were  paid  they  would 
convey  to  the  Eiflers  the  premises  in  fee,  subject  to 
the  mortgage.  The  premises  had  been  occupied  by  the 
Marshalls  for  several  years  as  their  home.  Upon  the 
execution  of  the  contract  the  Marshalls  surrendered  to 
the  Eiflers  the  possession  of  the  premises  and  they 
were  still  in  possession  when  this  action  was  instituted. 
The  contract  was  filed  for  record  on  December  18, 1911. 
On  May  3, 1910,  the  Brand  Brewing  Company  obtained 
a  judgment  by  confession  in  the  Circuit  Court  of  Cook 
county  against  the  Marshalls  for  $617.12  and  costs. 
An  execution  was  issued  on  the  judgment  and  returned 
unsatisfied.  On  August  16,  1912,  an  alias  execution 
was  issued  and  was  levied  on  the  premises  in  question, 
and  on  September  17, 1912,  the  said  premises  were  sold 
under  this  execution  to  the  Brand  Brewing  Company 
and  that  company  held  the  certificate  of  sale  at  the 
time  this  action  was  commenced.  On  May  18, 1911,  the 
Marshalls  borrowed  of  Mary  H.  Fox  the  sum  of  $250 
and  assigned  to  her  their  interest  in  the  contract  above 
mentioned  as  security  for  the  loan.  On  April  17, 1912, 
Mary  H.  Fox  assigned  to  B.  A.  Lynch  the  said  con- 
tract, and  three  days  later  she  brought  suit  against  the 
Eiflers  to  recover  the  amount  then  due  on  said  con- 
tracti  which  was  admitted  to  be  $346.50. 

Embbt  S.  Walkbb  and  Waltbb  E.  Moss,  for  plaintiff 
in  error. 

Max  Bobchabdt,  for  defendants  in  error. 
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Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Vendob  and  pubchases,  S  306*— MJften  judgment  against  vendor 
no  defense  to  action  for  purchase  price.  Where  real  estate  is  sold 
on  instalments  to  one  who  goes  Into  possession  and  a  judgment  Is 
subsequently  obtained  against  the  vendor,  the  vendee  cannot  set 
up  a  sale  of  the  vendor's  interest  in  the  premises  under  an  execu- 
tion on  the  judgment  as  a  defense  to  a  suit  for  unpaid  Instalments 
instituted  upon  an  assignment  subsequent  to  the  rendition  of  the 
Judgment,  since  the  vendor  had  no  interest  in  the  property  to 
which  a  lien  could  attach. 

2.  JuDOMBiTT,  9  S63* — effect  of  judgment  as  to  vendor's  interest 
in  property  sold  on  instalments.  Where  a  purchaser  of  real  estate 
goes  into  possession,  a  subsequent  Judgment  against  the  vendor 
constitutes  no  lien  on  the  title  or  Interest  remaining  in  such  vendor 
by  reason  of  unpaid  instalments. 


United  States  of  Amerlea  for  use  of  J.  0.  McCarthy 
Company,  Appellee,  v.  L.  L.  Leach  &  Son  et  al.,  on 
appeal  of  The  United  States  Fidelity  &  Guaranty 
Company,  Appellant. 

Gen.  No.  19,287. 

1.  PAYMETn-,  S  6* — effect  of  taking  note  on  original  deht.  The 
giving  and  acceptance  of  a  promissory  note  for  and  upon  the 
settlement  of  a  previously  existing  past  due  indebtedness  is  prima 
facie  evidence  of  the  satisfaction  and  extinguishment  of  such  in- 
debtedness, so  that  no  recovery  can  be  had  on  the  original  account 
or  debt  without  an  affirmative  showing  that  the  note  was  not 
intended  as  a  payment,  satisfaction  or  extinguishment  of  the  old 
debt. 

2.  Payment,  i  6* — effect  of  failure  to  surrender  note  on.  originai 
deht.  The  fact  that  an  unpaid  note  given  for  an  original  indebt- 
edness was  not  surrendered  before  suit  tends  to  show  that  it  and 
not  the  original  debt  was  considered  the  basis  of  liability. 

•See  nUnols  Notes  Dlj^est,  VoU.  XI  to  XY,  aad  Cumulative  Qoarterljr,  wmo 
topie  and  eectlen  number. 
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3.  Payment,  9  6* — effect  of  giving  note  to  preclude  action  on 
original  debt.  In  an  action  In  debt  upon  a  bond  given  by  a  con- 
tractor and  hlB  surety  In  compliance  with  an  Act  of  Congress  for 
the  protection  of  persons  furnishing  material  and  labor  for  the 
construction  of  public  works,  held  as  an  ultimate  fact  that  certain 
notes  given  by  the  contractor  to  the  subcontractor  were  given  and 
accepted  In  full  settlement,  satisfaction  and  payment  of  the  original 
debt  such  as  to  preclude  recovery  on  the  obligation. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuio* 
C.  Stouqh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  with  finding  of  fact  Opinion 
filed  February  3,  1915. 

JuDAH,  WiLLARD,  WoLF  &  Beiohmann,  for  appellant. 
Edwabd  H.  Mobeis,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

L.  L.  Leach  &  Son,  an  Illinois  corporation,  on  July 
14, 1900,  entered  into  a  contract  with  the  United  States 
(Government  to  construct  certain  buildings  in  Washing- 
ton, D.  C,  for  which  they  were  to  receive  $76,000.  On 
July  21,  1900,  it  gave  a  bond  in  the  sum  of  $38,000,  in 
compliance  with  the  provisions  of  an  Act  of  Congress 
then  in  force,  approved  August  13, 1894,  entitled,  ''An 
Act  for  the  protection  of  persons  furnishing  material 
and  labor  for  the  construction  of  public  works,''  with 
appellant,  the  United  States  Fidelity  and  Guaranty 
Company,  as  surety,  and  conditioned  in  part  that  it, 
the  said  L.  L.  Leach  &  Son,  should  ''promptly  make 
payment  to  all  persons  supplying  labor  or  materials 
in  the  prosecution  of  the  work  contemplated  by  the 
contract, '*  which  said  bond  was  then  duly  approved. 
Leach  &  Son  were  to  be  paid  for  the  work  as  it 
progressed,  amounts  aggregating  ninety  per  cent,  of 
the  agreed  total  amount.  The  other  ten  per  cent,  of 
such  amoimt  was  to  be  paid  upon  the  completion  and 

*See  nilnoto  Notrii  '  '  <  f  ^  -^  M  '.  >  \^ ,  and  Cumnlatlve  Qaarterly,  Mune 
Mple  and  sectluu   i.   a>  x  i . 
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acceptance  thereof.  The  J.  G.  McCarthy  Company, 
also  a  corporation,  did  the  painting  and  glazing  for  the 
structure  and  furnished  the  materials  used  in  so  doing, 
under  a  subcontract  entered  into  between  it  and  Leach 
&  Son.  For  the  part  of  the  work  and  materials  fur- 
nished by  McCarthy  Company,  Leach  &  Son  agreed  to 
pay  to  it  the  sum  of  $1,967.  Eighty-five  per  cent,  of 
the  value  of  the  materials  so  furnished  and  of  the  labor 
performed  was  to  be  paid  for  from  time  to  time,  and 
at  such  time  or  times  as  Leach  &  Son  should  receive 
from  the  United  States  its  payments  under  the  original 
contract,  the  remaining  fifteen  per  cent  thereof  to  be 
paid  when  all  the  materials  and  labor  contracted  for 
had  been  furnished  and  completed  to  the  satisfaction 
of  the  supervising  architect  or  person  in  charge  of  the 
work  for  the  United  States.  The  work  under  the  Mc- 
Carthy contract  was  by  its  terms  to  be  completed  on 
or  before  December  20,  1900.  The  entire  contract  of 
Leach  &  Son  was  to  be  completed  by  January  21, 1901. 
McCarthy  Company  performed  its  contract  within  the 
specified  time  and  in  due  time  Leach  &  Son  completed 
its  original  or  main  contract  and  was  paid  therefor  in 
full  by  the  Government.  Leach  &  Son  and  McCarthy 
Company  had  other  business  transactions  during  and 
after  the  time  the  work  was  being  done  under  the  con- 
tracts in  question,  and  entirely  disconnected  therewith. 
Money  was  loaned  by  the  McCarthy  Company  to  Leach 
&  Son  from  time  to  time  and  money  was  paid  by  Leach 
&  Son  to  the  McCarthy  Company.  On  October  8, 1901, 
almost  ten  months  after  the  work  done  by  McCarthy 
Company  was  completed,  and  almost  nine  months  after 
the  entire  contract  was  completed  and  after  Leach  & 
Son  had  received  its  pay  from  the  Government  there- 
for, two  notes  were  given  by  Leach  &  Son  to  McCarthy 
Company,  aggregating  $3,321.21.  This  was  the  total 
amount  then  due  from  Leach  &  Son  to  McCarthy  Com- 
pany on  all  accounts.  One  of  these  notes  for  $1,660.60 
was  due  in  six  months  from  date  and  the  other  was  for 
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$1,660.61  and  was  due  in  one  year  from  the  date  there- 
of. Each  note  drew  five  per  cent,  annual  interest.  The 
first  one  of  these  notes  to  become  due  included  $301.37 
of  the  amount  due  on  the  McCarthy  contract,  and  the 
note  last  due  included  $979.46  of  the  amount  so  due 
thereon,  a  total  of  $1,280.83.  The  six  months'  note  was 
paid  at  maturity.  Afterwards  Leach  &  Son  became 
insolvent  and  the  note  due  in  one  year  was  not  paid 
at  maturity  and  had  not  been  paid  when  this  suit  was 
begun,  which  was  on  May  1,  1906,  five  and  one-half 
years  after  McCarthy  Company  was  entitled  to  its 
money  imder  the  contract  sued  on.  This  suit  is  in  debt 
on  the  bond.  The  jury  found  the  issues  for  the  plain- 
tiff, found  the  debt  to  be  $38,000  and  assessed  the 
plaintiff's  damages  at  the  sum  of  $1,342.68.  Upon  this 
verdict  judgment  was  entered. 

Appellant  makes  the  point  that  the  notes  given  on 
October  8,  1901,  were  given  and  accepted  in  full  pay- 
ment of  all  amounts  due  appellee  from  Leach  &  Son, 
including  the  balance  due  under  the  contract  in  ques- 
tion here,  and  that  appellant  was  thereby  discharged 
from  all  liability  to  appellee  on  the  bond  sued  on. 
Appellee  does  not  deny  that  if  the  notes  were  so  given 
and  accepted  in  discharge  and  payment  of  the  original 
obligation  secured  by  the  bond  then  appellant  was  dis- 
charged from  liability  thereon,  but  insists  that  the  ver- 
dict, which  amounts  to  a  finding  that  they  were  not  so 
given  and  accepted,  is  amply  supported  by  the  evidence 
and  should  not  be  set  aside.  In  this  connection,  our 
attention  is  called  to  the  fact  that  L.  L.  Leach,  the  pres- 
ident of  Leach  &  Son,  testified  that  the  notes  were 
given  as  an  ''evidence  of  indebtedness,*'  'Ho  show,  that 
is,  what  was  due  on  each  job.'*  "To  straighten  up  the 
account  on  different  jobs.*'  ''Well  they  were  not 
given  as  payment,''  and  when  asked:  "When  you  gave 
these  two  notes  were  they  not  given  in  full  settlement 
of  the  balance  that  was  due  from  L.  L.  Leach  &  Son 
to  J.  G.  McCarthy  Company"!    Answered,  "No,"  and 


350  ApprtjiAtb  Cottbts  of  Illinois. 

United  States  y.  L.  L.  Leach  ft  Son,  191  111.  App.  346. 

when  asked  at  another  time,  ''Weren't  they  given  in 
full  settlement'' f  Answered,  '*Well  you  might  call 
it."  And  that  Justin  G,  McCarthy  testified  that  the 
notes  were  placed  on  the  books  of  McCarthy  Company 
as  bills  receivable  and  not  as  a  cash  credit.  In  weigh- 
ing this  testimony  it  should  be  borne  in  mind  that  it 
was  given  in  December,  1912,  while  the  transaction  to 
which  it  relates  took  place  October  8, 1901.  More  than 
eleven  years  intervened  between  the  occurrences  tes- 
tified about  and  the  trial.  It  is  also  worthy  of  note 
that  both  of  these  witnesses  while  they  were  testifying 
were  interested  in  having  appellant  held  liable  on  its 
bond.  McCarthy  was  interested  in  collecting  the  un- 
paid balance  and  Leach  was  interested  in  having  an 
honest  obligation  of  Leach  &  Son  collected  from  a  cor- 
porate surety  that  had  been  paid  to  assume  the  liabil- 
ity. The  testimony  of  Justin  G.  McCarthy  was  at  the 
most  but  a  conclusion  from  what  appears  on  the  books 
and  is  worthless  as  evidence.  He  testified:  ''I  don't 
know  what  they  (the  notes)  were  given  for."  ''I  have 
no  personal  knowledge  about  it."  *'I  am  taking  the 
book's  word  for  it." 

It  is  often  true  that  facts  existing,  things  done  and 
circumstances  surrounding  the  parties  at  the  time  of  a 
transaction  and  connected  therewith,  the  existence  of 
which  no  on6  disputes,  are  of  more  probative 
force  than  the  testimony  of  witnesses  given  at  a  time, 
long  after  the  transaction  is  closed,  when  the  partic- 
ulars of  it  may  well  have  been  forgotten,  or  the  inter- 
est of  the  witnesses  may  be  a  hindrance  to  frankness. 
Particularly  is  that  true  when  the  thing  to  be  de- 
termined is  the  intent  with  which  a  given  act  was  per- 
formed. There  are  in  this  case  a  number  of  uncontro- 
verted  facts  that  tend  most  forcibly  to  prove  that  the 
notes  in  question  were  intended  as  a  payment  of  the 
debt. 

First.  The  notes  were  given  for  an  amount  found 
due  upon  the  settlement  of  existing  past  due  accounts. 
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It  has  long  been  the  settled  law  of  this  State  that  the 
giving  and  acceptance  of  a  promissory  note  for  and 
upon  the  settlement  of  a  previously  existing  past  due 
indebtedness  is  prima  facie  evidence  of  the  satisfaction 
and  extinguishment  of  such  indebtedness  and  that  no 
recovery  can  be  had  on  the  original  account  or  debt 
without  affirmatively  showing  that  the  note  was  not 
intended  as  a  payment,  satisfaction  or  extinguishment 
of  the  old  debt.  McConnell  v.  Stettinius,  7  111.  707, 
713;  Ralston  v.  Wood,  15  III.  159,  171,  172;  Smalley  v. 
Edey,  19  111.  207-211;  White  v.  Jones,  38  111.  160-165; 
Morrison  v.  Smith,  81  111.  221,  223,  224. 

Second.  The  debt  was  due  January  21,  1901.  The 
notes  were  given  and  accepted  October  8,  1901.  The 
first  note  to  mature  was  due  and  was  paid  April  8, 
1902.  Before  the  maturity  of  the  second  note  Leach  & 
Son  were  hopelessly  insolvent,  as  McCarthy  Company 
well  knew,  and  the  note  was  not  paid,  yet  no  claim  or 
demand  on  appellant  was  made  for  this  debt  and  no 
notice,  constructive  of  direct,  of  its  existence  was  given 
appellant,  until  May,  June  or  July,  1905,  and  no  suit 
was  begun  to  recover  on  it  from  appellant  until  May, 
1906,  five  and  one-half  years  after  the  debt  was  due, 
although  other  claims  of  appellee  against  appellant  on 
like  bonds  given  after  this  debt  was  due,  to  the  amount 
of  $7,000,  were  in  the  meantime  adjusted  and  paid. 
The  insolvency  of  Leach  &  Son  furnished  ample  reason 
why  appellee  would  naturally  apply  promptly  to  ap- 
pellant for  the  payment  of  this  debt,  if  it  was  believed 
a  valid  liability  therefor  existed.  These  circumstances 
without  explanation  are  in  accord  with  the  theory,  and 
strongly  tend  to  show  that  it  was  mutually  understood 
between  appellee  and  Leach  &  Son  that  the  original 
debt  was  paid  and  extinguished  and  merged  in  the 
notes. 

Third.  The  explanation  made  in  1905  by  J.  G.  Mc- 
Carthy, Sr.,  who  was  president  of  the  McCarthy  Com- 
pany when  the  debt  became  due  and  when  the  jiotes 
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were  accepted,  of  why  claim  was  finally  at  that  late 
date  made  by  his  company  against  appellant  for  this 
debt  was  that,  while  he  did  not  consider  his  company 
had  any  claim  it  was  entitled  to  enforce  against  appel- 
lant for  this  debt,  his  son,  Justin,  who  had  been 
attending  law  school,  believed  it  had.  When  this  ex- 
planation is  considered  in  the  light  of  the  facts  that 
McCarthy,  Sr.,  knew  all  about  and  participated  in  the 
transaction  when  it  took  place,  and  knew  that  appellant 
was  originally  liable  for  this  debt,  and  that  McCarthy, 
Jr.,  knew  nothing  about  it  except  what  he  got  from  the 
books,  the  conclusion  is  irresistible  that  McCarthy,  Sr., 
understood  that  the  liability  of  appellant  had  been  ex- 
tinguished by  the  giving  of  the  notes. 

Fourth.  The  books  of  McCarthy  Company  show 
that  the  account  in  question  was  balanced  by  the  notes, 
and  the  books  of  Leach  &  Son  contain  the  following 
memoranda  with  reference  to  the  unpaid  note:  '*Our 
note  given  them  for  twelve  months  after  date,  due 
October  8,  1902,  in  full  settlement  of  contract  for 
painting,  glazing,  etc.,  of  the  northwest  extension  of 
the  Bureau  of  Engraving  &  Printing.^* 

Fifth.  The  rule  adhered  to  in  the  Federal  courts  is 
that  where  a  note  is  taken  as  mere  evidence  of  a  debt 
and  is  dishonored,  the  creditor,  if  he  desires  to  sue  on 
the  original  indebtedness,  must  surrender  the  note,  but 
that  the  action  on  the  original  debt  is  in  the  meantime 
suspended.  Harris  v,  Johnston,  3  Cranch  (IT.  S.)  317; 
The  Kimball,  3  Wall.  (U.  S.)  37;  Looney  v.  District  of 
Columbia,  113  U.  S.  261;  Segrist  v.  Crabtree,  131  U.  S. 
287.  The  fact  that  the  unpaid  note  was  not  sur- 
rendered before  suit  tends  to  show  that  it  and  not  the 
original  debt  was  considered  to  be  the  basis  of  liability. 

To  our  minds  the  testimony  of  Leach,  uncorroborated 
by  any  fact,  circumstance  or  witness,  and  contradicted 
by  the  recitals  in  the  books  of  his  own  company,  as 
well  as  by  the  books  of  McCarthy  Company,  falls  far 
short  of  overcoming  the  legal  presumption  arising 
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from  the  giving  of  the  notes,  corroborated  as  that  pre- 
sumption is  by  the  facts  and  circmnstances  hereinbe- 
fore recited.  From  a  careful  consideration  of  all  the 
evidence  in  this  record,  we  are  forced  to  the  conclusion 
that  by  a  great  preponderance  of  that  evidence  it  is 
established  that  the  notes  were  taken  and  accepted  as 
a  payment  of  the  indebtedness  included  therein,  and 
that  in  so  far  as  the  verdict  of  the  jury  amounts  to  a 
finding  that  the  sai^e  were  not  so  taken,  it  is  against 
the  manifest  weight  of  the  evidence. 

The  judgment  of  the  Circuit  Court  is  therefore  re- 
versed with  a  finding  of  fact  to  be  incorporated  in  the 
judgment  of  this  court. 

Judgment  reversed  with  finding  of  fact. 

Finding  of  fact. — ^We  find  as  an  ultimate  fact  that 
when  the  notes  in  question  were  given  by  L.  L.  Leach 
&  Son  and  accepted  by  J.  G.  McCarthy  Company  they 
were  given  and  accepted  in  full  settlement,  satisfaction 
and  payment  of  the  indebtedness  sued  for  in  this  case. 


Charles  F.  Boss,  Appellant,  y.  New  South  Farm  & 
Home  Company,  Appellee, 

Gen.  No.  19,304. 

1.  Appeal  and  kbbob,  |  1078* — necessity  of  eross-errar  to  appeh 
Jee*t  right  to  review.  Where  appellant  has  assigned  all  errors  nec- 
essary to  the  review  of  all  findings  and  rulings  adverse  to  him  and 
no  cross-errors  have  been  assigned,  the  findings  of  fact  must,  as 
against  appellee  he  considered  to  be  supported  by  the  evidence. 

2.  CoBPOBATiOKS,  S  748* — when  want  of  license  not  a  defense. 
In  an  action  to  recover  a  commission  for  securing  a  loan,  the  fact 
that  defendant  Is  a  foreign  corporation  and  has  not  complied  with 
Kurd's  R.  S.,  ch.  82,  sec.  67c  (J.  &  A.  If  2527)  does  not  constitute  a 
defense,  since  it  is  not  primarily  unlawful  to  contract  for  a  com- 
mission to  secure  a  loan. 

•See  Illlnoie  Notes  Dtgeet,  Yole.  XI  to  XT,  and  Cvmiiltttive  QoMiOTljr,  mmm 
lople  Mid  ecctloii  number. 
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3.  CoBFOBATioNS,  §  748* — enforceability  of  unlawful  contract 
against  foreign  corporation.  While  contracts  made  In  violation  of 
Kurd's  R.  S.,  ch.  32,  sec.  67c  (J.  &  A.  K  2527)  are  not  enforceable  at 
the  instance  of  the  corporation,  they  are  enforceable  against  the  cor- 
poration unless  they  are  unlawful  in  themselves. 

4.  Bbokiss,  §  4* — construction  of  requirement  of  license  as  to 
isolated  axits.  An  ordinance  making  it  unlawful  for  one  to  engage 
in  the  business  or  act  In  the  capacity  of  a  broker,  within  the  city, 
without  first  obtaining  a  license,  applies  only  to  persons  engaged 
in  the  business  of  brokerage  as  an  occupation  or  vocation  and  not 
to  those  who  have  participated  in  isolated  acts. 

5.  Brokers,  §  28* — what  constitutes  an  unlicer^ed  broker.  In 
an  action  to  recover  a  commission  for  securing  a  loan,  held  as 
an  ultimate  fact  that  plaintiff  was  not  at  the  time  of  the  transac- 
tion involved  a  broker  or  acting  in  the  capacity  of  a  broker  within 
the  meaning  of  sections  192  to  198  of  chapter  XV  of  the  Ordinances 
of  the  City  of  Chicago,  making  it  unlawful  for  one  to  engage  in 
the  business  or  act  in  the  capacity  of  a  broker,  within  the  city, 
without  first  obtaining  a  license. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habby 
C.  MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  with  finding  of  fact  and  Judg- 
ment here.    Opinion  filed  February  3,  1915. 

MiLLEE,  Stabb,  Packard  &  Peckham,  for  appellant; 
Charles  L.  Cobb,  of  counsel. 

W.  A.  Bowles  and  Foebman,  Levin  &  Robebtson,  for 
appellee. 

Me.  Justice  Geaves  delivered  the  opinion  of  the 
court. 

Appellee  is  a  Florida  corporation  owned  chiefly,  if 
not  exclusively,  and  oflicered  by  three  gentlemen  re- 
spectively named  Sieg,  Leven  and  Strauss.  This  cor- 
poration dealt  in  Florida  lands  extensively,  had  large 
assets,  substantial  liabilities,  and  was  in  need  of  money. 
On  February  7,  1911,  Leven,  on  behalf  of  the  corpora- 
tion, told  its  needs  to  one  Clyde  A.  Mann,  and  told  him 
if  he  would  put  the  corporation  in  touch  with  some  one 

«See  Illinois  Notes  Dlsett,  Vols.  XI  to  XV.  and  CumolattTe  Qiiarterij.  mm 
topic  and  MCtion  number. 
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from  whom  it  could  borrow  $50,000  or  $100,000,  it 
would  give  to  Mann  ten  per  cent,  on  the  amount  bor- 
rowed as  his  commissions.  Mann  told  Leven  he  thought 
the  loan  could  be  secured  and  asked  him  to  put  his  oflfer 
in  writing  which  was  done.  This  written  proposal  was 
assigned  by  Mann  to  C.  F.  Ross.  A  loan  of  $100,000 
from  the  Assets  Realization  Company,  sometimes 
called  *'Cobe  and  McKinnon"  was  soon  negotiated. 
Thereafter,  but  before  the  money  was  paid  over,  Ross 
asked  Sieg  and  Strauss  for  a  written  confirmation  to 
him  of  the  agreement  made  between  Leven  and  Mann, 
which  had  been  so  assigned  to  him.  In  response  to 
that  request  the  following  writing  was  executed  by 
appellee  and  delivered  to  Ross : 

*'New  South  Farm  and  Home  Company 

Merchants  Loan  &  Trust  Building, 
Chicago, 

March  1,  1911. 
Mr.  Chas.  F.  Ross, 

339-341  Rand  McNally  Bldg., 
Chicago,  His. 
Dear  Sir : 

We  hereby  confirm  the  arrangement  made  by  Mr. 
Ben  Leven  of  date  February  7th,  1911,  whereby  we  are 
to  pay  you  10%  commission  on  all  moneys  received 
by  us  from  Cobe  and  McKinnon  or  from  others  which 
you  are  instrumental  in  getting  for  us.  Said  commis- 
sion is  to  be  paid  in  cash  when  any  deal  is  consum- 
mated. 

Yours  truly. 
New  South  Farm  &  Home  Company, 
Chas.  H.  Sieg, 
President.'^ 
Soon  thereafter  the  Assets  Realization  Company  be- 
gan to  pay  over  to  appellee  the  funds  negotiated  for, 
and  appellee  began  paying  to  appellant  instalments  on 
his  commissions.    In  that  way  appellant  received  from 
appellee  $1,000  on  March  10, 1911,  $1,000  on  March  13, 
1911,  and  $1,000  on  March  15, 1911.    Further  payments 
were  refused  by  appellee  and  this  suit  was  brought  to 
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recover  $7,000,  as  the  unpaid  balance  of  commissions 
due  Boss  for  being  instrumental  in  getting  the  loan. 
The  court  before  whom  the  case  was  tried  without  a 
jury  held  the  following  facts,  among  others,  to  be 
established  by  the  evidence :  That  the  contract  between 
the  parties  for  procuring  a  loan  was  repeatedly  ratified 
and  acknowledged  by  appellee ;  that  appellee  continued 
throughout  the  transaction  to  request  and  encourage 
appellant  to  continue  his  efforts  to  procure  the  loan 
with  full  knowledge  of  his  claim  for  commissions,  and 
that  it  was  estopped  to  deny  the  contract;  that  appel- 
lant was  instrumental  and  the  procuring  cause  in 
securing  the  loan  of  $100,000  for  appellee;  that  appel- 
lant did  not  procure  the  contract  by  fraud,  circumven- 
tion or  false  representations;  that  in  rendering  the 
services  he  did  render  in  securing  this  loan  appellant 
was  engaged  in  the  business  and  was  acting  in  the 
capacity  of  a  broker  in  the  city  of  Chicago,  and  had 
not  complied  with  the  ordinances  of  the  city  regulating 
brokers ;  that  appellee  is  a  foreign  corporation  not  duly 
licensed  to  do  business  in  this  State  and  not  entitled 
to  do  business  here  without  a  license ;  that  the  business 
here  involved  was  transacted  in  the  city  of  Chicago 
and  in  the  State  of  Illinois. 

The  court  then  found  the  issues  for  the  defendant 
(appellee  here)  and  rendered  judgment  against  the 
plaintiff  (appellant  here)  for  costs.    ' 

Appellant  had  assigned  all  errors  necessary  to  the 
review  of  all  findings  and  rulings  adverse  to  him.  No 
cross-errors  have  been  assigned.  The  findings  of  fact 
must,  therefore,  as  against  appellee,  be  considered  to 
be  supported  by  the  evidence. 

During  the  trial  a  motion  of  appellant  to  strike  from 
the  files  that  paragraph  of  appellee's  affidavit  of  de- 
fense which  set  up  the  defense  that  it  was  a  foreign 
corporation  not  licensed  to  do  business  in  this  State 
was  reserved  to  the  end  of  the  case  and  was  then  al- 
lowed. No  cross-error  has  been  assigned  by  appellee 
to  that  action  of  the  court  and  the  correctness  of  that 
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mling  is,  therefore,  not  here  for  review.  However,  as 
counsel  on  both  sides  have  argued  at  length  the  ques- 
tion whether  a  foreign  corporation  of  a  character  re- 
quiring a  license  in  this  State  before  it  is  authorized 
to  do  business  here,  and  not  so  licensed,  can  avail  itself 
of  that  fact  to  defeat  its  own  contract,  we  have  given 
it  consideration. 

Section  67c,  ch.  32,  tiCurd^s  B.  S.  (J.  &  A.  ^  2527), 
which  prohibits  foreign  corporations  of  certain  kinds 
from  doing  business  in  this  State  without  being  first 
licensed  by  the  Secretary  of  State,  was  enacted  for  the 
protection  of  persons  dealing  with  such  corporation 
and  not  for  the  protection  of  the  corporation  against 
those  with  whom  it  deals.  No  foreign  corporation  is 
bound  to  comply  with  that  statute.  It  may  refrain 
from  so  doing  and  be  safe,  provided  it  at  the  same  time 
refrains  from  transacting  business  and  exercising  its 
corporate  powers  here.  If  it  undertakes  to  transact 
business  or  exercise  its  corporate  powers  in  this  State 
without  complying  with  this  statute,  it  does  so  at  its 
own  risk.  It  is  presumed  to  know  the  law,  and  it  nec- 
essarily knows  the  fact  whether  it  has  complied  with 
the  law  or  not,  for  to  comply  with  the  law  requires  af- 
firmative action  on  the  part  of  its  oflBcers.  Those  with 
whom  it  deals,  while  also  presumed  to  know  the  law, 
may  not  and  usually  do  not  know  and  are  not  able  to 
find  out  whether  it  has  complied  with  the  law  without 
very  considerable  trouble  and  delay  and  some  expense. 
To  exact  the  same  penalty  from  one  who  acts  in  ignor- 
ance of  whether  those  with  whom  he  is  doing  business 
have  complied  with  the  law,  and  are,  therefore,  entitled 
to  transact  the  business  in  hand  and  who  relies  and 
has  the  right  to  rely  on  the  presumption  that  every 
man  will  comply  with  the  requirements  of  law  and  act 
honestly,  as  is  exacted  from  him  who  knowingly  acts 
in  violation  of  law,  would  manifestly  not  be  dealing 
out  even-handed  justice,  even  in  cases  where  the 
transaction  entered  into  is  unlawful  in  itself.   We  think 
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no  respectable  authority  can  be  found  which,  when 
rightly  understood,  can  be  construed  to  announce  the 
law  to  be  that  in  cases  where  the  transaction  is  not  in 
itself  unlawful,  the  party  who  knowingly  acts  in  viola- 
tion of  law  can  use  such  acts  as  a  shield  or  defense 
when  called  upon  by  the  innocent  to  perform  its  part 
of  the  transaction  so  entered  into.  Contracts  made  in 
violation  of  the  section  of  the  statute  above  referred 
to  are  not  enforceable  at  the  instance  of  the  corpora- 
tion, but  unless  they  are  unlawful  in  themselves  they 
are  enforceable  against  the  corporation.  It  was  not 
primarily  unlawful  for  appellee  to  contract  for  a  loan 
or  to  contract  with  appellant  to  aid  them  in  securing  a 
loan  and  to  pay  him  a  commission  for  so  doing.  The 
fact  that  appellee  was  a  foreign  corporation  and  had 
not  complied  with  the  provisions  of  section  67c  of  chap- 
ter 32,  Hurd's  Revised  Statutes,  constitutes  no  defense 
to  appellant's  claim  in  this  case.  Watertown  Fire  Ins. 
Co.  V.  Rust,  141  111.  85,  adopting  the  opinion  in  the 
same  case  found  in  40  111.  App.  119 ;  Rockhold  v.  Can- 
ton Masonic  Mut.  Benevolent  Society,  129  111.  440; 
McCartney  v.  Supreme  Tent,  132  111.  App.  15 ;  Thomp- 
son on  Corporations,  vol.  5,  sec.  6711. 

What  we  regard  as  the  controlling  question  presented 
by  this  appeal  is  whether  appellant,  while  performing 
the  services  in  which  he  claims  to  have  earned  the  com- 
missions sued  for,  came  within  the  provisions  of 
section  192  to  196  inclusive  of  chapter  XV  of  the  Or- 
dinances of  the  City  of  Chicago.  Section  192  provides 
that :  '  *  It  shall  be  unlawful  for  any  person  or  corpora- 
tion to  engage  in  the  business  or  act  in  the  capacity 
of  a  broker,  within  the  City,  without  first  obtaining  a 
license  therefor. ' '  Section  194  defines  a  broker  as  * '  one 
who  is  engaged  for  others  in  negotiating  contracts 
relative  to  property  with  the  custody  of  which  he  has 
no  concern."  Section  195  defines  a  real  estate  broker 
to  be  ''one  who  is  engaged  for  others  in  negotiating 
contracts  relative  to  real  estate.'' 
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In  the  case  of  O'Neill  v.  Sinclair,  153  Ilh  525,  an  or- 
dinance, in  substance  the  same  as  the  one  now  in  force, 
with  the  words  *'or  in  the  capacity  of"  omitted,  was 
construed.  That  court  held  that  the  negotiation  of  a 
single  sale  by  a  person  who  was  not  in  the  business  of 
selling  or  negotiating  sales  of  real  estate  did  not  con- 
stitute him  a  real  estate  broker  within  the  meaning  of 
the  ordinance;  that  the  term  **real  estate  broker''  ap- 
plied solely  to  persons  making  sales  or  negotiation  of 
sales  of  real  estate  as  a  business  or  occupation.  The 
O'Neill  case,  supra,  has  been  cited  with  approval  in 
Weinshen^ker  v.  Epstein,  176  HI.  App.  104;  Jones  v. 
Missouri  Lumber  <&  Mining  Co.,  166  111.  App.  266; 
Packer  v.  Sheppard,  127  HI.  App.  598 ;  Lake  v.  Kout- 
sogianis,  174  111.  App.  252,  and  in  each  of  those  cases, 
except  the  Weinshenker  case,  supra,  as  well  as  in  Crilly 
V.  Young,  152^  HI.  App.  72,  the  plaintiff  who  was  suing 
for  commissions  in  a  single  transaction  without  having 
taken  out  a  license  as  a  broker  was  allowed  to  recover 
his  commissions  on  the  theory  announced  in  the  O'Neill 
case,  supra,  the  evidence  being  held  not  to  show  that 
the  party  was  engaged  as  a  business  in  selling  prop- 
erty for  others  or  negotiating  contracts  relative 
thereto. 

We  are  not  prepared  to  hold,  as  was  apparently  done 
in  the  Crilly  case,  supra,  that  it  necessarily  requires 
more  than  one  act  of  brokerage  to  bring  one  under  the 
provisions  of  the  ordinance  in  question.  If  one  should 
rent  and  furnish  an  ofl5ce  and  place  on  the  doors  and 
windows  thereof  signs  announcing  that  he  is  in  the 
brokerage  business,  spend  his  time  in  listing  property 
for  sale  and  customers  for  property,  solicit  business 
in  his  line  and  undertake  to  negotiate  for  others  con- 
tracts relative  to  real  estate,  he  would,  we  think,  be  a 
broker  and  be  amenable  to  the  ordinance  referred  to, 
even  before,  and  certainly  when,  he  had  consummated 
the  first  deal.  There  is  no  mystery  about  this  or- 
dinance.   It  is  plainly  intended  to  reach  those  who  are 
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in  the.bnsiness  of  brokerage  and  no  one  else.  Appellee 
insists  that  the  words  "or  act  in  the  capacity  of  a 
broker,"  added  by  an  amendment  to  the  ordinance, 
were  so  added  for  the  purpose  of  prohibiting  and  do 
prohibit  single  acts,  such  as,  if  repeated,  would  con- 
stitute a  brokerage  business.  Whatever  reason  there 
might  be  in  that  contention,  if  it  were  now  a  question 
for  original  construction,  we  do  not  consider  it  now 
to  be  an  open  question.  In  all  the  cases  above  cited, 
we  think,  with  the  exception  of  the  O'Neill  case,  supra, 
the  words  *'or  act  in  the  capacity  of  a  broker"  were 
included  in  the  ordinances  at  the  time  the  cases  arose, 
yet  the  court  either  ignored  the  added  words  or  treated 
them  as  surplusage  and  construed  the  ordinance  to 
mean  the  same  as  it  was  construed  in  the  O'Neill  case. 
In  all  those  cases,  except  the  Weinshenker  case,  the 
plaintiff,  who  was  not  a  licensed  broker,  and  who  was 
suing  to  recover  for  commissions  earned  in  a  single 
transaction,  was  allowed  to  recover.  In  Banta  v.  City 
of  Chicago,  172  111.  204,  this  ordinance,  containing  the 
words  in  question,  was  construed  to  be  *'an  ordinance 
declaring  it  unlawful  for  any  person,  association  or 
corporation  to  engage  in  business  in  the  capacity  of  a 
broker"  and  that  it  *' levies  a  license  fee  upon  each 
person  pursuing  the  occupation  of  a  broker,"  and  was 
held  valid,  because  the  city  has  **  ample  power  and 
authority  to  impose  license  fees  upon  the  occupation 
of  a  broker  *  *  *."  All  through  that  opinion  the 
ordinance  is  treated  as  applying  to  persons  engaged 
in  the  occupation  or  pursuing  the  vocation  of  a  broker. 
No  expression  is  there  found  that  suggests  even  the 
possibility  that  the  words  referred  to  could  be  intended 
to  apply  to  isolated  acts  of  persons  not  so  engaged.  In 
view  of  the  long  and  unbroken  line  of  cases  in  which 
the  rights  of  litigants  have  been  determined  by  the 
courts  of  this  State  upon  the  theory  that  this  ordinance 
as  at  present  worded  applies  only  to  persons  engaged 
in  the  business  of  brokerage  as  an  occupation  or  voca- 
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tion  and  not  to  those  who  have  participated  in  isolated 
acts,  it  wonld  be  the  height  of  presumption  for  this 
court  now  to  give  to  it  a  contrary  meaning. 

On  the  question  of  whether  appellant  at  the  time  he 
rendered  the  services  for  which  he  claims  commissions 
was  engaged  in  the  city  of  Chicago  in  the  business  of 
a  broker  as  an  occupation  or  vocation,  there  is  no  con- 
flict in  the  evidence.  It  all  comes  either  from  the  mouth 
or  pen  of  appellant  or  from  those  who  have  testified 
of  his  acts.  On  the  witness  stand  appellant  told,  ap- 
parently without  reserve,  of  the  various  places  where 
he  had  been  employed  or  in  business  from  his  first  start 
in  a  business  life  in  Toronto,  Canada,  to  the  day  of  the 
trial,  and  what  he  did  in  those  various  places,  although 
it  is  inconceivable  how  what  he  did,  or  where  he  was 
engaged  in  business  at  times  and  places  both  before 
and  after  the  transaction  here  involved  and  at  remote 
distances  from  the  city  of  Chicago,  can  be  of  much  aid 
in  determining  whether  he  was  engaged  in  brokerage 
as  a  business,  calling  or  vocation  at  the  time  in  ques- 
tion. The  list  of  the  businesses  in  which  he  has  been 
engaged  includes  banking  in  Toronto,  Canada,  from 
1882  to  1896;  brokerage  at  the  same  place  about  two 
years  after  he  quit  the  banking  business  there;  man- 
ager of  trading  stamp  companies  in  Massachusetts  and 
Connecticut ;  selling  paving  blocks  in  New  York  on  com- 
mission; general  agent  on  salary  for  Pacific  Coast 
Borax  Company  at  Boston,  Mass.,  and  Buffalo  and 
Eochester,  New  York,  up  to  about  the  time  he  came  to 
Chicago,  which  was  in  June,  1909 ;  an  accountant,  au- 
diting the  books  of  the  Chicago  Athletic  Club;  selling 
stock  and  promoting  for  the  Consolidated  Casualty 
Company  up  to  March,  1910;  '^got  out  pamphlets  and 
things  like  that^^  at  Newton,  Iowa,  in  connection  with 
an  issue  of  preferred  stock  in  a  corporation  there; 
worked  a  ''couple  of  months*'  in  Southern  Illinois  for 
C.  S.  Kidder  of  Chicago,  who  was  in  the  bond  business ; 
audited  the  books  of  the  Lamont  City  Bank;  went  to 
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Indiana  and  tested  ont  a  railroad  safety  device;  and 
sold  life  insurance  for  Union  Central  Life  Insurance 
Company.  That  was  in  January,  1911.  It  was  while 
he  was  so  last  engaged  that  the  contract  between  Leven 
and  Mann  on  which  this  suit  is  based  was  turned  over 
to  him.  On  March  1,  1911,  he  introduced  a  Mr.  Bald- 
win, connected  with  and  who  wanted  a  loan  for  the  San 
Jose  Lumber  Company,  to  Mr.  Ridgely  of  the  Assets 
Realization  Company.  Between  February  8th  and 
March  10th  he  secured  some  money  for  Leven  or  the 
appellee  from  some  person  other  than  the  Assets  Com- 
pany. This  was  the  last  transaction  appellant  was  en- 
gaged in  up  to  the  time  this  suit  was  commenced. 
During  his  examination  as  a  witness  he  was  asked: 
*'You  found  that  the  supposition  prevalent,  that  you 
had  procured  this  loan  from  the  Assets  Realization 
Company  for  the  New  South  Farm  &  Home  Company 
helped  you  in  your  business,  did  it  not?'^  To  this  he 
answered,  ''No,  I  didn't  have  any  business  as  a  matter 
of  fact." 

A  careful  consideration  of  appellant  *s  testimony 
must,  it  seems  to  us,  convince  any  impartial  mind  that 
in  truth  he  did  not  have  any  definite  business  which  it 
can  be  said  he  was  following  as  an  occupation  or  em- 
ployment, and  that  his  last  answer  above  quoted  was 
literally  correct.  It  further  shows  that  he  was  a  man 
who  held  himself  ready  and  willing  to  pursue  any  line 
of  endeavor  where  his  personal  efforts  and  ingenuity 
would  be  likely  to  be  remunerated. 
'  If  his  testimony  is  true,  and  it  is  uncontradicted  and 
sounds  reasonable,  if  he  could  be  said  to  have  any  busi- 
ness at  the  time  he  undertook  to  render  and  when  he 
rendered  the  services  sued  for,  it  was  that  of  a  life  in- 
surance agent,  or,  as  it  is  sometimes  called,  selling  life 
insurance.  If  it  be  a  fact  that  his  success  in  this 
transaction  stimulated  in  him  a  determination  to  enter 
the  business  of  a  broker,  and  if  in  fact  he  did  thereafter 
engage  in  that  business,  such  facts  could  not  be  con- 
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sidered  as  relating  back  to  and  characterizing  this 
transaction,  the  opportunity  for  which  came  about  un- 
sought. We  think  that  the  finding  of  the  trial  court 
that  at  the  time  of  this  transaction  appellant  was  en- 
gaged in  the  business  of  a  broker  and  that  he  was  act- 
ing in  the  capacity  of  a  broker  is  clearly  in  conflict 
with  the  evidence. 

The  contract  sued  on  and  its  performance  by  appel- 
lant being  established,  judgment  should  have  been  en- 
tered in  the  Municipal  Court  for  the  $10,000  agreed 
commission,  less  $3,000  paid  before  suit  was  brought, 
together  with  interest  on  the  unpaid  balance  of  $7,000 
at  five  per  cent,  per  annum  from  March  17,  1911,  the 
date  the  contract  was  repudiated  to  the  date  of  the 
judgment. 

The  judgment  of  the  Municipal  Court  is,  therefore, 
reversed  with  a  finding  of  fact  to  be  incorporated  in 
the  record  of  this  court,  and  judgment  here  entered  in 
favor  of  appellant  and  against  appellee  for  $8,357.21, 
which  includes  $7,000,  the  unpaid  part  of  the  agreed 
commission  stipulated  for,  and  $1,357.21,  interest  on 
$7,000  at  the  rate  of  five  per  cent,  per  annum  from 
March  17, 1911,  when  this  debt  was  repudiated,  to  this 
date,  and  for  costs  in  both  courts. 

Judgment  reversed  with  finding  of  fact  and  judg- 
ment here. 

Finding  of  fact. — ^We  find  as  an  ultimate  fact  that 
appellant  was  not  at  the  time  of  the  transaction  here 
involved  a  broker  or  acting  in  the  capacity  of  a  broker 
within  the  meaning  of  sections  192  to  198  of  Chapter 
XV  of  the  Ordinances  of  the  City  of  Chicago. 
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Olirer  K.  Burkey,  Appellee,  r.  Chicago  City  Railway 
Company,  Appellant. 

Oen.  No.  19,323.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  Biarch  term,  1913.    Affirmed.    Opinion  filed  February  3,  1915. 

Statement  of  the  Case. 

Action  by  Oliver  K.  Burkey  against  Chicago  City 
Railway  Company  for  personal  injuries.  From  a  judg- 
ment against  defendant  in  favor  of  plaintiflF,  defendant 
appeals. 

Plaintiff  testified  that  he  attempted  to  board  de- 
fendant's street  car,  which  had  stopped  on  a  signal  to 
receive  passengers,  and  that  before  he  reached  the 
platform,  the  oar  started  with  a  violent  jerk,  throwing 
him  partly  on  the  platform  and  partly  off,  so  that  by 
the  force  of  the  motion  he  rolled  off  into  the  street, 
resulting  in  the  fracture  of  a  bone  in  one  of  his  legs. 
In  these  particulars  he  was  corroborated  by  an  ap- 
parently disinterested  eyewitness  and  by  the  undis- 
puted fact  that  he  suffered  the  fracture  on  the  day  in 
question. 

He  was  also  corroborated  by  the  testimony  of  the 
conductor  of  a  car  which  he  says  he  boarded  soon  after 
the  accident,  who  testified  that  he  complained  to  him  of 
having  been  thrown  from  a  car  and  hurt  about  the  time 
and  place  testified  to  by  appellee,  and  also  by  a  doctor 
who  testified  to  being  called  to  treat  plaintiff  and  that 
he  found  the  fracture  complained  of. 

The  conductor  in  charge  of  the  car  in  question  tes- 
tified plaintiff  did  not  attempt  to  board  the  car  and 
was  not  thrown  from  the  car  at  all.  His  testimony  was 
in  a  way  corroborated  by  the  negative  testimony  of 
some  other  witnesses  who  were  in  a  position  in  which 
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they  might  have  seen  the  occurrence,  if  it  had  taken 
place,  who  say  they  did  not  see  it  occur.  Plaintiff  was 
contradicted  by  the  testimony  of  the  conductor  to 
whom  he  complained  and  whom  he  ask^d  to  report  the 
accident  to  the  company,  who  testified  that  plaintiff 
then  pointed  out  a  different  place  in  the  street  where 
he  then  said  the  accident  happened  and  that  he  then 
made  statements  in  conflict  with  his  testimony  as  to 
how  it  happened.    This  plaintiff  denied. 

Watson  J.  Ferry,  for  appellant;  Leonard  A.  Busby^ 
Warner  H.  Eobinson  &  Benjamin  F.  Eicholson,  of 
counsel. 

Harper  E.  Osborn  and  Albert  M.  Cross,  for  appellee. 

Mr,  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Stbebt  BArLBOADs,  S  113* — irrelevancy  of  evidence.  In  an 
action  for  personal  injuries,  testimony  as  to  the  manner  in  which 
plaintiff  attempted  to  board  the  street  car  and  the  way  in  which 
he  fell  and  where  he  went  and  what  he  did  before  and  after  the 
accident  throw  no  light  on  the  vital  questions  whether  he  was 
thrown  from  the  car  at  all,  and  if  so  whether  it  was  the  result  of 
the  negligence  of  the  street  railroad  company  or  of  the  passenger. 

2.  Cabbiebs,  S  476* — sufficiency  of  evidence  upon  conflicting  tes- 
timony to  sustain  verdict  for  personal  injuries.  In  an  action  to 
recover  damages  for  personal  injuries  alleged  to  be  due  to  plain- 
tifT's  being  thrown  from  a  street  car  by  reason  of  its  sudden  starting 
up  while  he  was  i^ttempting  to  board  it,  evidence  held  sufficient  to 
support  a  verdict  upon  conflicting  testimony  and  a  Judgment  in 

favor  of  the  plaintiff. 

— 
•See  IlllJDols  Notes  Digest,  Vols.  XI  to  X.V»  and  CnmnlaUTe  Quarterly,  same 
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Thomas  Fitzgerald  by  Sarah  Fitzgerald,  Appellee,  t. 
Marshall  £•  Sampsell,  Beeeiyer,  Appellant. 

Gen.  No.  19^63.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Habby 
M.  Waggoneb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  February 
3,  1915.    Rehearing  denied  February  18,  1915. 

Statement  of  the  Case. 

Action  by  Thomas  Fitzgerald,  a  minor,  suing  by 
Sarah  Fitzgerald,  his  next  friend,  against  Marshall  E, 
Sampsell,  as  receiver  of  Chicago  Union  Traction  Com- 
pany, to  recover  for  personal  injuries.  From  a  judg- 
ment for  twenty-seven  hundred  and  fifty  dollars  in 
favor  of  plaintiff,  defendant  appeals.  While  defend- 
ant's street  car  had  stopped  at  an  appropriate  and 
customary  place  to  discharge  passenger,  plaintiff,  of 
the  age  of  about  six  and  one-half  years,  was  thrown  to 
the  pavement,  with  his  mother,  who  was  assisting  him 
to  alight,  because  of  the  starting  of  the  car  at  the  con- 
ductor's signal. 

The  undisputed  evidence  of  the  father  and  mother 
of  plaintiff  and  a  nurse  who  attended  him  showed  that 
he  was  bruised  on  the  hip,  groin  and  knee  and  for  a 
long  time  was  sore  in  those  parts,  and  that  he  was  con- 
fined to  his  bed  the  larger  part  of  the  time  for  a  month 
or  more;  that  the  bruise  on  the  knee  became  infected 
and  did  not  heal  for  several  weeks;  that  parts  of  his 
body  near  the  bruise  on  the  hip  became  black  and  blue 
and  there  was  a  swelling  in  the  groin ;  that  he  from  the 
moment  of  the  injury  has  walked  with  a  limp ;  that  a 
year  or  more  after  the  accident  the  mother  of  plaintiff 
claimed  to  have  noticed  a  curvature  of  his  spine  and  an 
apparent  shortening  of  one  of  his  legs,  and  that  prior 
to  the  injury  he  was  a  sound,  healthy  boy.  The  evidence 
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tended  to  show  that  the  neck  of  the  right  femur  be- 
tween the  ball  of  the  hip  joint  and  the  great  trachanter 
was  shorter  than  natural  by  a  half  inch,  and  that  where 
the  right  femur  connects  with  the  pelvic  bone  that  bone 
is  higher  than  its  counterpart  on  the  left  side  of  the 
body. 

Charles  L.  Mahony  and  Wh^liam  H.  Symmes,  for 
appellant;  John  E.  Guilliams  and  Frank  L.  Kriete,  of 
counsel. 

Morse  Ives,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court 


Abstract  of  the  Doclslon. 

1.  Gabbiebs,  S  404* — liaMlity  for  negligence  in  starting  car. 
Where  a  child  of  tender  years  was  thrown  from  a  street  car  to  the 
pavement  because  of  the  starting  of  the  car  while  he,  with  the 
assistance  of  his  mother,  was  alighting  therefrom  and  the  car  was 
started  because  of  the  negligent  order  of  the  conductor,  held  that 
the  child  was  entitled  to  recover  such  damages  as  such  starting  of 
the  car  was  the  proximate  cause. 

2.  Cabbiebs,  S  390 • — duty  towards  passenger  iHighting  from 
street  car.  Where  there  was  no  doubt  as  to  the  act  of  a  street 
car  conductor  in  causing  the  car  to  start  while  a  passenger  was 
attempting  to  alight  therefrom  being  negligence  under  any  view 
of  the  duty  of  the  carrier  to  its  passenger,  an  instruction  that  it 
was  the  duty  of  the  carrier  to  exercise  for  the  safety  of  its  pas- 
sengers the  highest  degree  of  care  "consistent  with  the  operation 
of  the  road/'  is  held  not  to  require  a  reversal,  although  erroneous, 
the  rule  being  that  such  carrier  must  use  the  highest  degree 
of  care  for  the  safety  of  its  passengers  consistent  with  the  practical 
operation  of  the  road. 

3.  Casbiebs,  §  390* — duty  towards  alighting  passengers.  It  is 
the  duty  of  a  carrier,  when  its  street  car  has  been  stopped  to  permit 
passengers  to  alight  therefrom,  to  see  that  the  same  is  not  started 
while  such  passengers  are  in  the  act  of  so  alighting. 

4.  iNSTBUcnoNs,  §  52* — effect  of  use  of  mandatory  word.  An 
instruction  regarding  the  elements  the  jury  might  take  into  con- 

•8«e  miirals  Notes  IMffMt,  Vote.  XI  to  XV,  and  Camalatlve  Quarterly,  uune 
toplo  and  Metlom  number. 
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Blderatlon  in  determining  wl^ether  plaintiff  had  p'roTed  Mb  case 
by  a  preponderance  of  the  evidence,  the  use  of  the  words  "should 
take  into  consideration"  is  held  not  to  be  reversible  error,  although 
"may"  or  some  equivalent  should  have  been  used  instead  of  a 
mandatory  word  such  as  "should." 

5.  Instructions,  |  41* — province  of  jury  as  fudges  of  facts.  An 
Instruction  Informing  the  Jury  that  they  are,  "under  the  instruc- 
tions of  the  court  and  from  the  evidence,"  the  sole  judges  of  the 
facts  Is  not  faulty  as  making  the  jury  "the  sole  judges  of  all  ques- 
tions of  fact" 

6.  Damages,  §  110* — where  verdict  not  excessive  for  permanent 
injuries.  Where  plaintifT,  of  tender  years,  from  the  time  of  an 
accident  had  walked  with  a  limp  and  had  a  curvature  of  the  spine 
and  shortening  of  a  leg,  with  other  permanent  injuries,  while  he 
had  previously  been  a  sound,  healthy  boy,  a  verdict  for  twenty- 
seven  hundred  and  fifty  dollars  held  not  excessive. 


Ban  Saldino^  Defendant  in  Error,  y.  Bose  Henneberry, 
PlaintlflF  in  Error. 

Oen.  No.  19,545.     (Not  to  lie  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  B. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
February  4,  1915. 

Statement  of  the  Case. 

Action  by  Dan  Baldino  against  Rose  Henneberry  for 
a  commission  for  procuring  a  purchaser  for  real  es- 
tate. From  a  judgment  against  defendant  for  $625  in 
favor  of  plaintiff,  defendant  brings  error. 

In  1910  defendant  listed  an  apartment  building  and 
a  cottage  in  Chicago  with  several  real  estate  brokers, 
including  the  plaintiff,  to  sell  and  the  price  named  was 
$30,000.    Plaintiff  put  the  price  on  a  card,  placed  the 

*Bee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  QuurterLr.  mmm 
toplo  and  section  number. 
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card  among  his  office  files,  and  submitted  the  property 
to  several  prospective  purchasers,  without  result.  In 
1911  the  cottage  was  sold  by  the  defendant,  and  there- 
upon the  price  for  the  apartment  building  was  reduced 
to  $26,000.  This  fact  was  communicated  to  the  plain- 
tiff and  he  noted  it  on  the  card  in  his  office.  The 
plaintiff  testified  that  about  that  time,  one  Joe 
Viviano,  a  dealer  in  macaroni,  living  in  Chicago,  told 
the  plaintiff  he  was  looking  for  a  building  for  his 
brother,  Sam  (or  Salvatore)  Viviano,  who,  at  that  time, 
lived  in  St.  Louis,  Missouri;  that  plaintiff  and  his 
salesman  showed  Joe  Viviano  several  pieces  of  prop- 
erty, including  that  of  the  defendant,  and  that  Joe 
Viviano  then  said  he  could  do  nothing  until  his  brother 
came  to  Chicago.  Joe  Viviano  testified  that  plaintiff 
showed  him  **many  properties^*;  that  he  wanted  **to 
buy  me  and  my  brother  together  a  residence  property** 
apd  that  when  plaintiff  pointed  out  defendant's  build- 
ing to  him,  **I  say  it  is  not  the  house  that  we  want — 
it  don't  suit  us,  this  place."  He  denied  that  he  acted 
as  his  brother's  agent,  and  denied  that  he  ever  told 
plaintiff  that  such  was  the  fact.  Sam  Viviano  arrived 
in  Chicago  early  in  the  year  1912.  Plaintiff  claims 
that  he  then  called  upon  him  and  asked  hiTn  whether 
his  brother  Joe  had  spoken  to  him  about  **that  comer 
I  showed  him";  that  on  receiving  a  reply  in  the  neg- 
ative, the  plaintiff  made  an  appointment  to  show  hiTn 
the  property,  and  that  the  next  day  he  did  **show"  him 
the  property,  by  driving  him  around  in  a  buggy  and 
pointing  out  three  pieces  of  property,  one  of  which  was 
that  of  the  defendant.  The  plaintiff  also  claims  that 
on  another  occasion,  in  the  summer  of  1912,  he  walked 
with  Sam  Viviano  to  the  defendant's  property  and 
again  called  his  attention  to  it,  from  the  sidewalk.  He 
admitted  that  he  never  took  either  of  the  Vivianos  in- 
side the  building,  at  any  time.  Nothing  came  of  these 
efforts  on  the  plaintiff's  part  to  sell  the  property. 
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The  plaintiff  did  not  report  any  of  these  facts  to  the 
defendant,  and,  apparently,  nothing  further  was  done 
by  him  towards  effecting  a  sale  to  either  of  theVivianos 
nntil  after  he  learned  that  Sam  Viviano  had  been  in- 
duced by  another  broker,  a  woman  named  Mrs.  Emily 
Badali,  to  examine  the  property,  as  hereinafter  stated. 

The  defendant  was  out  of  the  city  from  June,  1912, 
nntil  October  7, 1912.  In  September,  1912,  Mrs.  Badali, 
who  was  acquainted  with  Mrs.  Sam  Viviano,  was  en- 
deavoring to  sell  her  some  property  on  Congress  street, 
and  while  returning  from  a  visit  to  that  property  met 
one  of  the  defendant's  tenants  on  the  street.  In  talk- 
ing to  him  they  learned  that  defendant's  property  was 
for  sale.  They  went  to  the  building  and  looked  through 
one  of  the  flats.  The  next  day  they  sought  the  defend- 
ant's son,  who  took  them  through  the  building.  A  few 
days  later,  at  Mrs.  Badali 'g  instance,  both  Mrs.  Viviano 
and  her  husband  examined  the  property.  This  was  the 
first  time  he  had  seen  the  inside  of  the  building,  and 
soon  after  he  made  a  further  examination  with  the  as- 
sistance of  a  contractor  and  plumber,  whom  he  em- 
ployed for  that  purpose.  Some  negotiations  followed 
with  the  son  of  the  defendant,  and  later,  upon  her  re- 
turn to  the  city,  with  the  defendant  in  person,  which 
resulted  in  the  defendant's  accepting  an  offer  of 
$25,000  made  by  Viviano.  A  written  contract  to  that 
effect  was  prepared  by  Viviano 's  lawyer  on  October 
12, 1912,  but  owing  to  some  dispute  about  "pro-rating'* 
taxes  and  other  small  matters  it  was  not  signed  until 
October  15,  1912. 

The  plaintiff  testified  that  on  October  6th  or  7th  he 
called  on  the  defendant  and  told  her  that  he  had  a  cus- 
tomer named  Viviano,  who  would  pay  $24,500  for  the 
property,  and  that  the  defendant  replied  that  she  would 
not  take  less  than  $25,000.  He  did  not  claim  that  he 
ever  mentioned  Viviano 's  name  to  the  defendant  prior 
to  that  time.  The  defendant  and  her  daughter  both 
testified  that  the  defendant  did  not  return  to  the  city 
until  October  7th;  that  the  next  day  after  she  relumed, 
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Sam  Viviano  and  Mrs.  Badali  called  at  defendant's 
house,  and  again  a  day  or  two  later,  as  above  stated, 
and  that  it  was  not  until  after  their  second  visit — 
which  was  on  October  9th  or  10th — that  the  plaintiff 
made  the  visit  he  claims  he  made  on  October  6th  or 
7th.  On  October  13,  1912,  plaintiff  wrote  a  letter  to 
the  defendant,  saying  that  he  had  had  *  *  a  long  talk  with 
Viviano  Bros.";  that  **he''  had  said  *'he"  would  not 
pay  over  $25,000,  and  that  the  plaintiff  had  told  <'him" 
that  defendant  would  not  consider  less  than  $25,500; 
that  ''this  property  has  been  submitted  to  these  people 
out  of  my  oflSce  in  the  last  year  or  so'';  that  ''one  of 
their  brothers  accompanied  the  man  I  had  working  for 
me  at  the  time,"  who  "took  them  over  and  showed  the 
property,  but  he  did  not  take  them  through";  that 
"they  were  not  taken  through  the  building  because 
you  were  away";  and  that  he  understood  from  Viviano 
that  "there  is  a  girl  between  the  deal."  The  letter 
concludes  by  asking  defendant  to  let  him  know  "the 
lowest  price  on  the  property."  This  letter  was  re- 
ceived by  defendant  after  the  contract  had  been  pre- 
pared, but  before  it  was  signed.  She  gave  the  letter  to 
her  lawyer.  After  taking  from  Sam  Viviano  an  affi- 
davit as  to  the  facts,  the  sale  was  consummated  on  Oc- 
tober 24,  1912,  and  defendant  paid  a  full  commission 
to  Mrs.  Badali.  Plaintiff  based  his  action  on  the  theory 
that  he  had  found  a  purchaser  who  was  accepted  by  the 
defendant. 

James  S.  Dbming  and  D.  I.  Jabbett,  for  plaintiff  in 
error ;  Thomas  J.  Young,  of  counsel. 

Miles  J.  Devine  and  John  T.  Mxtbbay,  for  defendant 
in  error. 

Mb.  Pbesidino  Justice  Fitoh  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Deeision. 

1.  Bbokebs,  §  29* — compertaation  where  several  hrokera.  Where 
an  owner  of  real  estate  employs  several  real  estate  brokers  to  effect 
a  sale  of  his  property,  the  broker  whose  efforts  actually  bring  abont 
the  sale  Is  the  one  who  Is  entitled  to  the  commission  for  a  sale, 
provided  the  owner  acts  In  good  faith. 

2.  Bbokebs,  §  37* — neceaaity  of  showing  procuring  cause  of  sale. 
Where  several  brokers  are  employed  to  procure  a  purchaser  for 
real  estate  and  one  of  them  brings  an  action  for  commissions, 
he  not  only  must  prove  that  he  commenced  negotiations  with  a 
party  who  subsequently  purchased  the  property  but,  in  order  to 
recover,  must  also  show  by  a  preponderance  of  the  evidence  that 
he  actually  brought  about  a  consummation  of  the  sale,  or  was  pre- 
vented from  so  doing  by  the  fraud,  procurement  or  misconduct  or 
fault  of  the  owner. 

3.  Bbokebs,  §  90* — evidence  insuffldent  to  show  procuring  cause 
of  sale.  In  an  action  for  real  estate  commissions,  evidence  held 
insufficient  to  show  that  a  broker  "actually  brought  about  a  con- 
summation of  the  sale." 

4.  Bbokebs,  §  54* — evidence  held  insufficient  to  show  l>ad  faith 
in  owner.  Where  a  broker  sought  to  recover  commissions  for 
effecting  a  sale  of  real  estate,  evidence  held  insufficient  to  show 
that  the  owner  acted  in  bad  faith  in  selling  the  property  through 
another  agent,  such  as  to  entitle  each  broker  to  a  commission. 


Mary  Oeraldlne  Neyille,  Plaintiff  in  Error,  v.  City  of 
Chieago,  Defendant  in  Error. 

Gen.  No.  19,704.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  February  4,  1915. 

Statement  of  the  Case. 

Action  by  Mary  Geraldine  Neville  against  the  city 
of  Chicago  for  damages  for  injuries  resulting  from  a 

•See  lUlnolfl  Notes  Divest,  YoU.  XI  to  XY,  and  CamiilAtlw  Qnarteily.  «»— ^ 
mIa  and  section  number. 


Chicago — Fibst  District — Fbbbuaey,  1915.     373 

Neville  ▼.  City  of  Chicago,  191  lU.  App.  372. 

fall  on  a  defective  sidewalk.  From  a  judgment  in  favor 
of  defendant,  plaintiff  brings  error. 

The  essential  facts  are  stated  in  a  review  of  a  former 
trial  in  the  opinion  filed  in  Neville  v.  City  of  Chicago, 
154  HI.  App.  537.  Upon  the  second  trial,  it  was  clearly 
shown  that  the  sidewalk  upon  which  the  accident  oc- 
curred was  at  that  time  old  and  worn,  was  affected  by 
dry-rot  and  had  been  frequently  repaired.  While  sev- 
eral witnesses  called  by  defendant  testified  that  they 
had  never  seen  any  holes  in  the  sidewalk,  all  of  them 
practically  admitted  that  the  walk  was  in  the  condition 
above  stated.  The  manner  in  which  the  accident  oc- 
curred was  not  disputed.  The  real  dispute  in  the  case 
arose  upon  the  claim  of  the  plaintiff  that  certain  ail- 
ments that  developed  long  after  the  accident  were 
directly  caused  by  the  accident.  Most  of  the  evidence 
on  this  point  was  given  by  physicians.  Some  of  the 
evidence  of  these  physicians  was  opinion  evidence,  and 
some  was  as  to  matters  of  fact.  The  physician  who 
attended  the  plaintiff  at  the  time  of  the  accident  tes- 
tified only  as  to  the  plaintiff's  injuries  at  that  time  and 
his  treatment  for  a  week  or  two  thereafter.  At  the 
defendant's  request,  the  court  gave  to  the  jury  the  fol- 
lowing instructions : 

**The  court  instructs  you  that  you  are  to  judge  of 
the  credibility  of  doctors  and  experts  the  same  as  of 
the  credibility  of  other  witnesses.  You  are  not  bound 
to  take  as  absolutely  true  the  testimony  of  any  doctor 
or  expert,  but  you  are  authorized  to  consider  the  ap- 
parent consistency,  fairness  and  congruity  of  such  tes- 
timony; the  probability  or  improbability  of  the  same; 
the  motive,  temper,  feeling  or  bias  of  the  witness,  if 
any,  his  interest  or  lack  of  interest,  if  any,  in  the  result 
of  the  case ;  and  to  give  such  credit  to  such  testimony 
as,  under  all  the  circumstances,  you  believe  it  to  be 
entitled  to,  and  no  more." 

A.  W.  FuiiTON  and  T.  F.  Labamib,  for  plaintiff  in 
error. 
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Neville  ▼.  city  of  Chicago,  191  IlL  App.  372. 

William  H.  Sexton  and  N.  L.  Piotrowski,  for  de- 
fendant in  error;  David  E.  Levy,  of  counseL 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

1.  Witnesses,  |  263* — effect  of  calling  attention  to  witnesMet 
or  particular  testimony.  The  practice  of  calling  special  attention 
to  particular  witnesses  or  particular  testimony  in  Instructions  to 
the  jury  may  so  effect  the  result  as  to  constitute  reversible  error. 

2.  iNSTBucnoNs,  I  101* — credibility  of  particular  classes  of  per- 
sons. Where  other  Instructions  given  were  a  sufficient  guide  to 
the  jury  in  weighing  the  evidence,  Including  that  of  doctors,  a  spe- 
cial instruction  as  to  the  testimony  and  credibility  of  the  doctors 
was  held  to  be  reversible  error,  the  jury  being  Informed  that  they 
were  not  bound  to  take  as  absolutely  true  the  testimony  of  any 
doctor  or  expert,  which,  under  the  peculiar  circumstances  of  the 
case,  could  hardly  fall  to  convey  the  Impression  that  the  tes- 
timony of  the  doctors  should  be  scrutinized  more  closely  than  that 
of  other  witnesses. 

3.  iNSTBucnoNS,  §  95* — credibility  of  witnesses.  The  principle 
that  a  jury  Is  not  bound  to  accept  as  true  the  testimony  of  any 
witness,  If  there  are  any  facts  or  circumstances  tending  to  dis- 
credit his  evidence.  Is  not  peculiarly  or  especially  applicable  to  the 
testimony  of  doctors  or  experts,  so  that  such  experts  should  not 
be  singled  out  In  announcing  the  general  rule  to  the  Jury. 

4.  Municipal  Cobpobations,  fi  994* — what  constitutes  negligence 
in  care  of  side^oalk.  In  an  action  against  a  city  for  personal  in- 
juries from  a  fall  on  a  defective  sidewalk,  evidence  held  to  show 
defendant  negligent,  so  as  to  require  a  reversal  of  a  Judgment  on 
a  verdict  of  no^  guilty. 

•See  Dllnoli  Notes  JHseat,  Vols.  ZI  to  XY,  and  CamulattT*  Qnrterlj,  mm 
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Baphael  Jackson  and  Michael  Jackson,  trading  as  B. 
Jackson  &  Company,  Defendants  in  Error,  t.  Grand 
Grossing  Tack  Company,  PlaintiflP  in  Error. 

Gen.  No.  19,792.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  February  4, 
1915.  Rehearing  denied  and  additional  opinion  filed  February  8, 
1915. 

Statement  of  the  Case. 

Action  by  Raphael  Jackson  and  Michael  Jackson, 
trading  as  B.  Jackson  &  Company,  against  Grand 
Crossing  Tack  Company,  a  corporation.  Defendant 
entered  an  appearance  and  filed  a  written  demand  for 
a  jury  in  apt  time.  From  an  order  entered  on  motion 
of  plaintiffs  for  dismissal  of  the  suit  **  without  costs,  it 
appearing  to  the  court  that  no  costs  have  accrued  to 
either  party  to  this  cause, '*  defendant  brings  error. 

The  record  filed  in  the  Appellate  Court  consisted  of 
certified  copies  of  the  summons,  statement  of  claim, 
appearance,  aflSdavit  of  merits  and  judgment  of  dis- 
missal. No  bill  of  exceptions,  statement  of  facts  or 
stenographic  report  appeared  in  the  record. 

A«  W.  Martin  and  Edwabd  H.  S.  Mabtik,  for  plain- 
tiff in  error. 

Habby  C.  Lbbmon,  for  defendants  in  error. 

Mb.  PBEsromo  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1265* — necessity  of  sTiovHng  error  in 
proceedings  in  trial  court.    When  the  record  and  proceedings  of  a 

•See  nilnoia  Note*  Direct,  ToU.  XI  to  XY,  and  CmmilattTO  qamrUwij,  mud# 
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trial  court  are  sought  to  be  reviewed  by  writ  of  error,  the  burden 
is  on  the  plaintiff  in  error  to  show  that  the  proceedings  were  er- 
roneous, to  overcome  the  presumption  of  regularity  and  freedom 
from  error  indulged  in  on  review. 

2.  Appkal  and  ebbob,  §  1265* — presumptions  to  support  finding 
of  trial  court.  In  reviewing  a  judgment  by  writ  of  error  every 
reasonable  Intendment  not  negatived  by  the  record  will  be  indulged 
in  support  of  the  judgment  below. 

3.  Appeal  and  ebbob,  §  1303* — presumption  of  sufficiency  of  evi- 
dence to  sustain  finding.  Where  in  an  order  of  dismissal  the  trial 
court  found  no  costs  to  have  accrued  to  either  party,  the  finding 
is  presumed  to  be  based  upon  evidence  sufficient  to  sustain  it  in 
the  absence  of  a  statement  of  facts  or  stenographic  report  in  the 
record. 

4.  Appeal  and  ebbob,  |  1303* — effect  of  statutory  requirement 
as  against  finding.  The  fact  that  the  statute  requires  a  defendant 
demanding  a  jury  to  pay  a  fee  of  six  dollars,  does  not  overcome 
a  finding  of  the  court  to  the  contrary,  that  no  costs  had  accrued 
to  either  side  upon  the  entry  of  an  order  of  dismissal,  since  a  pre- 
sumption of  the  sufficiency  of  the  evidence  to  sustain  the  finding 
prevails  as  against  a  presumption  that  the  statutory  fee  was  paid 
in  a  given  case. 

5.  MtmiciPAL  CouBT  OF  Chicago,  §  26* — necessity  of  statement  of 
facts,  transcript  or  report  for  review.  If  a  party  has  not  pre- 
served the  evidence  for  review  In  the  manner  prescribed  by  stat- 
ute, he  is  not  in  a  position  to  question  the  sufficiency  of  the  evidence 
to  support  the  finding  of  the  trial  court. 

6.  Appeal  and  ebbob,  I  639* — impropriety  of  affidavits  to  support 
m4)tion  for  certificate  of  importance  and  appeal.  Affidavits  in  sup- 
port of  a  motion  for  a  certificate  of  importance  and  appeal  are 
wholly  out  of  place  in  the  Appellate  Court 

7.  Municipal  Coubt  of  Chicago,  §  19* — modification  of  judgment. 
.Municipal  Court  Act  (Kurd's  R.  8.,  sec.  284,  J.  ft  A.  f  3333)  pro- 
vides^ for  the  vacation,  setting  aside  or  modification  of  a  judgment 
after  the  expiration  of  thirty  days,  upon  a  proper  petition. 

8.  Costs,  §  65* — necessity  for  motion  to  retax  for  review.  The 
taxation  of  costs  is  a  matter  that  cannot  be  reviewed  by  an  Appel- 
late Court  without  a  motion  having  been  first  made  in  the  trial 
court  to  retax  the  costs. 

•iee  minol*  Notes  Divest,  Volt.  XI  to  XV,  and  CmniiUtlTe  Qnartoilj,  muam 
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HolUster  v.  Dlnsmore,  191  lU.  App.  377. 


H.   L.    Holllster,    Appellant,   y.    Samuel    Binsmorey 

Appellee. 

Gen.  No.  19,916.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Clabencb  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1913.  Reversed  and  remanded. 
Opinion  filed  February  4,  1915. 

Statement  of  the  Case. 

Action  by  H.  L.  Hollister  against  Samuel  Dinsmore 
in  trespass  on  the  case  and  in  trover.  The  trial  court 
held  "that  the  evidence  introduced  on  behalf  of  the 
plaintiff  did  not  tend  to  sustain  an  action  other  than 
in  assumpsit.  From  a  judgment  on  a  directed  ver- 
dict for  defendant,  plaintiff  appeals. 

Habbis  F.  Williams,  for  appellant;  Eldon  M. 
VoTAW,  of  counsel. 

No  appearance  for  appellee. 

Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Pledges,  |  24* — effect  of  conditional  delivery  of  stock  to  pledg- 
or. Where  It  appeared  that  defendant  executed  and  delivered  a 
note  to  plaintifT  and  deposited  with  him  as  collateral  security  a 
certificate  of  stock  in  a  corporation,  and  that  the  note  being  not 
paid  when  due,  defendant  called  at  plaintiff's  office  and  requested 
permission  to  take  the  collateral,  sell  it  and  bring  back  the  pro- 
ceeds, 8a3ring  that  he  had  a  chance  to  sell  all  his  stock  in  the  com- 
pany including  that  in  plaintiff's  hands,  but  that  the  purchaser 
wanted  all  or  none,  and  the  amount  then  due  to  plaintiff  was  com- 
puted and  a  demand  note  for  that  amount  made  out  and  signed  by 
defendant,  and  the  collateral  was  delivered  to  him  for  the  pur- 

•8m  minoto  Notes  DIsert,  VoU.  XI  to  XV.  and  CumutoUve  Quarterlj,  mom 
tople  and  Mctloii  number. 


378  ApPELLATB   CoTJBTS  of  IliLINOIS. 

Adam  v.  Columbian  Nat  Life  Ins.  Co.,  191  111.  App.  878. 

pose  and  upon  the  understanding  stated  and  defendant  sold  the 
stock  but  failed  to  account  for  the  proceeds,  held  that  the  delivery 
of  the  stock  by  plaintiff  to  defendant  was  not  an  unconditional 
delivery  of  the  same,  but  that  defendant  received  it  merely  as  the 
agent  of  the  plaintiff  for  the  special  and  limited  purpose  of  selling 
the  same  for  plaintiff's  benefit,  and  that  plaintifTs  lien  was  not 
thereby  lost,  and  the  failure  or  refusal  of  defendant  to  return 
either  the  stock  or  the  proceeds  constituted  a  conversion. 

2.  Tboveb  awd  oonvebsion,  §  34* — joinder  of  trover  and  otue. 
It  is  permissible  to  Join  counts  in  trover  and  in  case  in  the  same 
declaration. 

3.  Tboveb  aih)  convebsion,  fi  34* — propriety  of  declaration  in  case 
and  trover.  Upon  a  declaration  in  trespass  on  the  case  and  in 
trover  for  the  conversion  of  a  certificate  of  stock  intrusted  to  a 
pledgor  to  sell  and  account  for  the  proceeds  to  the  pledgee,  held 
the  trial  court  erred  in  finding  no  recovery  could  be  had  except  in 
assumpsit 

4.  Pledges,  §  46* — measure  of  damages  for  conversion  6y 
pledgor.  Where  a  pledgor  secures  possession  of  stock  in  a  cor- 
poration from  his  pledgee  for  the  purpose  of  effecting  a  sale  of 
the  same  and  accounting  for  the  proceeds  to  the  pledgee,  upon  his 
failure  to  do  so  the  measure  of  damages  is  the  value  of  the  col- 
lateral with  interest  from  the  time  of  the  conversion,  unless  such 
amount  exceeds  the  sum  due  the  pledgee,  and  such  value  is,  of 
course,  material  in  a  tort  action. 


B.  Stuart  Adam,  Administrator,  Appellee,  y.  Colum- 
bian National  Life  Insurance  Company,  Appellant. 

Oen.  No.  19,981.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Ck>urt  of  Cook  county;  the  Hon.  H. 
Steblino  Pomebot,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Reversed  and  remanded. 
Opinion  filed  February  4,  1916.  Rehearing  denied  and  additional 
opinion  filed  February  18,  1916. 

Statement  of  the  Case. 

Action  by  B.  Stuart  Adam,  suing  as  the  administra- 
tor of  the  estate  of  George  J.  Adam,  deceased,  against 

•See  lUlnols  Notes  Digest,  Tola.  ZI  to  XY,  and  CamnbitiTV  Qoartailj.  iwM 
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Colmnbian  National  Life  Insurance  Company,  to  re- 
cover on  a  life  insnrance  policy  for  $5,000.  From  a 
judgment  in  favor  of  plaintiff  for  the  full  amount  of 
the  policy  and  interest,  defendant  appeals. 

At  the  trial,  plaintiff  introduced  in  evidence  the 
policy,  receipts  for  all  the  annual  premiums  accruing 
during  the  lifetime  of  the  deceased,  proof  of  the  death 
of  the  insured,  the  appointment  of  an  administrator 
and  the  delivery  of  proofs  of  death  to  the  insurance 
company.  Defendants  then  offered  to  prove  that  the 
last  annual  premium,  due  on  December  6,  1911,  was 
never  in  fact  paid;  that  instead  of  paying  that  pre- 
mium the  insured  gave  his  promissory  note  for  the 
amount  thereof,  due  six  months  thereafter,  and  then 
extended  two  months  further,  which  note  contained  a 
recital  to  the  effect  that  it  was  given  **with  the  full 
knowledge  and  intent,  *'  on  the  part  of  the  insured, 
that  if  the  note  was  not  paid  when  due,  ''said  policy 
shall  become  absolutely  null  and  void,  subject  to  the 
legal  conditions  contained  therein  relating  to  cash 
value,  paid  up  and  extended  insurance,'^  without  fur- 
ther notice;  and  that  said  note  was  never  paid.  De- 
fendant offered  to  prove  further,  by  oral  testimony, 
that  at  the  time  such  note  was  given  it  was  fully  ex- 
plained to  the  insured  that  a  failure  to  pay  the  note  at 
maturity  * '  would  absolutely  void  his  policy. ' '  Plaintiff 
objected  to  all  this  offered  evidence  and  the  objections 
were  sustained  by  the  trial  court,  to  which  ruling  ex- 
ceptions were  duly  preserved.  No  other  defense  being 
made,  the  court  thereupon  instructed  the  jury  to  find 
a  verdict  for  plaintiff  for  the  full  amount  of  the  policy 
and  interest. 

Plaintiff  offered  in  evidence  five  receipts.  The  first 
read  as  follows:  *^ Received  the  annual  premium  due 
Dec.  6,  *07,  as  per  statement  in  the  margin  hereof,  on 
policy  No.,**  etc. ;  and  in  the  margin  was  the  following: 
**  Premium  for  one  year,  $163.00.*'  The  next  three 
were  in  the  same  form  and  each  was  marked  with  tJie 
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''date  when  paid.^^  The  fifth  *' receipt, *'  the  one  in 
question,  was  entirely  different  from  the  others.  WhUe 
it  was  labeled  a  ''premium  receipt"  across  the  margin, 
the  words  of  such  receipt  were  as  follows :  "The  pre- 
mium due  as  set  forth  below  has  been  settled  this 
day."  Beneath  this  statement  the  policy  number,  the 
"due  date"  and  the  amount  of  the  premium  were 
given. 

Holt,  Cxjtting  &  SroLEY,  for  appellant 

Albert  L.  Hopkins,  for  appellee ;  William  Bubbt,  of 
counsel.  , 

Mr.  PREsmiNQ  Justice  Fitch  delivered  the  opinion 
of  the  court 

At)straet  of  the  Beeislon. 

1.  Inbubancb,  §  149* — effect  of  recital  of  payment  of  firtt 
premium.  Insurance  companies  are  concluded  on  ground  of  public 
policy  by  a  recital  in  the  policy  to  the  effect  that  the  first  premium 
has  been  paid  and  will  not  be  heard  to  assert  to  the  contrary  for 
the  purpose  of  avoiding  the  contract  of  Insurance,  if  the  policy 
actually  has  been  delivered. 

2.  Insueance,  I  886* — explanation  of  premium  receipt  hy  paroU 
Where  a  contract  of  insurance  is  already  in  force  and  Is  a  con- 
tinuing contract  requiring  periodical  payments  to  be  made  to  keep 
it  alive  and  prevent  forfeiture,  and  a  receipt  is  given  merely  for 
the  purpose  of  acknowledging  the  payment  of  one  of  the  subse- 
quent premiums  as  required  by  the  terms  of  the  contract,  no  new 
contract  is  thereby  created  and  there  is,  therefore,  nothing  in 
such  case  to  prevent  the  application  of  the  ordinary  rule  permit- 
ting receipts  to  be  explained  or  contradicted  by  parol  evidence, 
to  show  that  a  subsequent  premium  was  not  in  fact  paid. 

3.  WoBDS  AND  PHRASES — to  "scttle"  not  equivalent  of  to  "pay/* 
The  word  "settle"  has  a  double  meaning  and  is  used  aUke  to  denote 
an  adjustment  of  a  demand  and  a  payment,  since  it  does  not  neces- 
sarily convey  the  meaning  of  "payment" 

4.  INSUBANCB,  I  886* — admiasihility  of  parol  evidence.  Wher^  it 
appeared  from  plaintiff's  evidence  that  while  each  of  four  receipts 

•See  Illinois  Notes  Dl^eH,  Vols.  XI  to  XV,  and  CamnUOtvo 
topic  and  aection  Bomber. 


Chicago — Fibst  District — Febbuaby,  1915.     381 

The  People  v.  Seymour,  191  IlL  App.  381. 

acknowledged  in  terms  that  an  annual  premium  of  a  certain  sum 
had  been  "paid"  to  a  life  insurance  company  and  the  fifth  merely 
stated  that  the  premium  due  on  a  certain  date  had  been  "settled/* 
and  after  this  "receipt"  had  been  offered  in  evidence  plaintifT  also 
introduced  a  copy  of  a  letter  written  by  plaintiff's  attorney  to  the 
company  stating  that  a  note  was  in  pasrment  of  the  premium  in 
question  and  authorizing  the  company  to  deduct  the  amount  due 
on  that  note  from  the  amount  claimed  to  be  due  under  the  policy, 
held,  from  plainUft's  own  evidence,  that  the  last  receipt  was  not 
given  to  evidence  a  cash  payment,  but  was  given  in  exchange  for 
the  note  of  the  insured;  and  the  execution  of  the  receipt  and  of 
the  note  were  parts  of  one  and  the  same  transaction,  so  that  de- 
fendant was  clearly  entitled  to  introduce  the  note  for  the  purpose 
of  showing  the  whole  transaction  and  to  explain  the  sense  in  which 
the  word  "settle"  was  used  in  the  last  receipt,  as  bearing  on  the 
fact  whether  the  last  annual  premium  of  a  policy  was  paid,  as  a 
condition  thereof,  the  question  of  the  efCect  of  such  a  condition 
not  being  presented  for  review. 


The  People  of  the  State  of  IHinois,  Defendant  In 
Error,  t.  Edward  M.  Seymour,  Plaintiff  in  Error. 

Gen.  No.  20,048. 

1.  CowTBMPT,  S  2* — nature  of  power  to  punish.  All  courts  of 
record  independent  of  statutory  provisions  have  an  inherent  power 
to  punish  contempts  committed  in  facie  curiw, 

2.  Contempt,  §  2* — power  of  court  to  punish  for.  The  power 
of  a  court  to  punish  for  contempt  necessarily  includes  all  acts  cal- 
culated to  impede,  embarrass  or  obstruct  the  court  in  administra- 
tion of  justice,  the  primary  question  being  in  such  cases  of  alleged 
contempt  whether  there  has  or  has  not  been  an  interference  with 
the  due  administration  of  justice. 

3.  Contempt,  §  61* — nature  of  proceedings.  Proceedings  for 
contempt  of  court  are  of  two  classes:  Those  which  are  criminal 
in  their  nature,  sometimes  called  common-law  contempts,  and  those 
which  are  intended  as  purely  civil  remedies,  which  ordinarily  arise 
out  of  the  alleged  violation  of  some  order  entered  in  the  course 
of  a  chancery  proceeding. 

•8«e  nilnols  Notes  IMs«st,  Yols.  XI  to  XT,  mad  CamvlatlTe  QoArtorly,  hum 
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4.  Contempt,  S  61* — effect  of  trial  on  answer.  Where  In  a 
case  of  common-law  contempt  the  answers  of  defendant  prove  false 
the  remedy  is  by  Indictment  for  perjury,  as  such  defendant  must  be 
tried  upon  his  answer,  and  found  guilty  or  purged. 

6.  Contempt,  %  68* — inadmUBibiUty  of  evidence  extrinsic  to 
answer.  In  cases  of  common-law  jurisdiction  for  contempt  the  de- 
fendant is  tried  on  his  answer  made  to  interrogatories  filed  and 
no  other  evidence  is  heard,  so  that  if  the  party  purges  himself  of 
the  contempt  by  his  answer  he  will  be  discharged. 

6.  Contempt,  §  68* — admissibiUty  of  affidavits.  In  a  proceed- 
ing for  contempt  for  violation  of  orders  in  chancery  the  court  will 
hear  affidavits  pro  and  con,  and  may  also  avail  itself  of  other  legal 
evidence  that  will  aid  the  court  to  determine  the  question  accord- 
ing to  right  and  justice. 

7.  Contempt,  §  1* — direct  contempt.  When  an  act  constituting 
contempt  of  court  is  committed  in  the  actual  presence  of  the 
court  while  sitting  as  such,  or  so  near  to  the  court  as  to  interrupt 
its  proceedings,  it  is  denominated  a  direct  contempt  and  is  pun- 
ishable in  a  summary  way  by  fine  or  imprisonment  or  both,  with- 
out any  preliminary  affidavit,  process  or  interrogatories,  whether 
it  be  a  civil  contempt  for  refusing  in  open  court  to  abide  by  an 
order  of  a  court  of  chancery  or  a  common-law  contempt,  criminal 
in  its  nature,  since  the  facts  constituting  the  alleged  contempt  are 
within  the  personal  knowledge  of  the  court. 

8.  Contempt,  §  64* — right  of  trial  by  jury.  In  a  proceeding  for 
a  contempt  of  court  there  is  no  constitutional  right  of  trial  by 
jury  involved. 

9.  Contempt,  S  61* — nature  of  proceedings.  While  proceedings 
for  common-law  contempt  are  in  their  nature  criminal,  they  are 
ftot  criminal  prosecutions  within  the  meaning  of  the  Bill  of  Rights, 
providing  that  in  all  criminal  prosecutions  the  accused  shall  have 
a  right  to  a  jury  trial,  a  copy  of  the  indictment  or  information, 
to  meet  the  witnesses  face  to  face  and  to  have  process  to  compel 
the  attendance  of  witnesses  in  his  behalf,  such  cases  not  being 
governed  by  the  ordinary  rules  of  criminal  procedure. 

10.  Contempt,  $  33* — interference  uHth  property  UOcen  under 
writ  of  restitution.  In  a  proceeding  for  common-law  contempt 
where  it  appeared  by  defendant's  answers  that  he  advised  a  person 
to  regain  possession  by  force  if  necessary  of  premises  from  which 
she  had  been  ousted  less  than  twenty-four  hours  before  by  a  writ 
of  restitution  that  had  not  yet  been  returned  by  the  bailiff,  and 
his  answers  did  not  deny  any  of  the  material  facts  nor  did  not 
present  any  other  facts  or  circumstances  that  were  sufficient  to 
explain  or  justify  his  wilful  and  unlawful  interference  with  the 
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ludgment  and  process  of  the  court,  it  constituted,  in  effect,  a  plea 
of  guilty  to  the  charge  of  contempt  in  spite  of  his  disavowal  of  any 
intention  to  commit  a  contempt,  the  disavowal  being  inconsistent 
with  his  acts  and  contradicted  by  them  so  that  the  court  properly 
found  him  guilty  upon  his  answer. 

11.  Witnesses,  {  249* — privilege  €U  to  incrimination  personal. 
The  right  of  a  defendant  to  refuse  to  answer  upon  the  ground  that 
it  may  tend  to  criminate  him  is  a  personal  privilege  which  must 
be  specifically  claimed  or  it  will  be  considered  as  waived. 

12.  Contempt,  §  61* — necessity  of  answering.  The  constitutional 
provision  "that  no  person  shall  be  compelled  in  any  criminal  case 
to  give  evidence  against  himself  has  no  application  to  a  contempt 
proceedings,  even  though  it  be  of  that  class  which  would  be  con- 
sidered as  criminal  in  its  nature. 

13.  Contempt,  78* — proper  order  as  to  punishment.  In  a  pro- 
ceeding for  a  common-law  contempt  punishment  is  held  not  ex- 
cessive, for  the  reason  that  the  judgment  provided  that  in  case  of 
default  in  payment  of  the  fine  he  should  stand  committed  until 
the  fine  should  be  paid  "or  until  said  respondent  shall  have  been 
discharged  according  to  law." 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  H. 
Gbaham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  February  4, 
1915.    Rehearing  denied  February  16,  1915. 

Statement  by  the  Court,  By  this  writ  of  error  it 
is  sought  to  reverse  a  judgment  of  the  Municipal  Court 
imposing  a  fine  of  fifty  dollars  upon  the  plaintiff  in 
error,  hereinafter  called  the  respondent,  for  contempt 
of  court.  The  writ  of  error  was  sued  out  of  the  Su- 
preme Court,  but  upon  motion  the  cause  was  trans- 
ferred to  this  court  in  October,  1913. 

The  following  facts  appear  from  the  aflSdavit  of  the 
relator  and  the  sworn  answer  of  the  respondent:  In 
February,  1913,  one  John  Konopa  was  the  owner  of 
certain  premises  in  Chicago,  occupied  by  Mrs.  Anna 
Przybylski.  The  Eagle  Brewing  Company,  claiming 
to  be  entitled  to  the  possession  of  said  premises, 
brought  a  forcible  detainer  suit  against  Mrs.  Przybyl- 
ski  in  the  Municipal  Court,  and  on  February  13, 1913,  a 

•See  nilnols  Notes  Divert,  Vols.  XI  to  XV.  and  CvmiilatlTe  Quarterly,  aame 
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judgment  for  possession  was  entered  against  her  by 
default.  She  made  a  motion  the  next  day  to  vacate  the 
judgment,  supported  by  affidavits,  which  motion  was 
heard  and  overruled.  On  February  20,  1913,  she  en- 
tered into  a  contract  with  Konopa  for  the  purchase 
of  the  premises  in  question  for  the  sum  of  six  thousand 
dollars,  payable  fifty  dollars  as  earnest  money,  thirty- 
nine  hundred  and  fifty  dollars  in  forty  days,  and  the 
remainder  by  assuming  the  payment  of  an  incumbrance 
of  two  thousand  dollars.  This  contract  was  in  the 
usual  form  of  contracts  for  the  purchase  and  sale  of 
real  estate,  and  contained  the  usual  provisions  regard- 
ing examination  of  the  abstract  of  title,  forfeiture  for 
nonperformance,  etc.  There  was  no  provision  in  it 
authorizing  the  purchaser  to  take  possession  of  the 
premises  prior  to  the  consummation  of  the  sale,  but  the 
sale  was  made  **  subject  to  existing  leases  expiring 
monthly,  the  purchaser  to  be  entitled  to  the  rents,  if 
any,  from  February  20,  1913.*'  Mrs.  Przybylsld  was 
in  possession  at  the  time  this  contract  was  made.  Five 
days  later  a  writ  of  restitution  was  issued  upon  the 
judgment  in  favor  of  the  Brewing  Company,  and  deliv- 
ered to  a  deputy  bailiff  named  Remus  to  be  executed. 
The  deputy  removed  Mrs.  Przybylski  and  her  effects 
from  the  premises  and  locked  the  doors,  but  did  not 
return  the  writ  to  the  clerk's  office,  nor  make  any  re- 
turn upon  the  same.  The  record  does  not  show  when, 
if  ever,  such  a  return  was  made.  The  day  after  she 
was  thus  dispossessed,  Mrs.  Przybylski  consulted  the 
respondent,  who  is  an  attorney  at  law,  but  who  had  not 
represented  her  in  the  forcible  detainer  proceedings. 
After  hearing  her  story  he  went  to  the  office  of  th.e 
clerk  of  the  Municipal  Court  and  made  inquiries  re- 
garding the  status  of  the  forcible  detainer  proceedings. 
He  was  informed  by  a  clerk  that  a  writ  of  restitution 
had  been  issued  and  executed  and  that  the  keys  to  the 
premises  in  question  had  been  delivered  to  the  attor- 
ney for  the  Brewing  Company,  but  that  Bemus,  the 
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deputy  bailiff,  still  had  the  writ  in  his  possession  and 
had  made  no  retnm  of  the  same.  The  respondent  in- 
quired as  to  the  names  of  the  persons  who  had  assisted 
Bemus  in  dispossessing  Mrs.  Przybylski,  but  was  re- 
ferred to  Eemus  for  information  upon  that  point.  Re- 
mus was  not  about,  however,  so  the  respondent  and 
Mrs.  Przybylski  sought  the  judge  who  had  entered  the 
judgment.  They  told  him  of  the  eviction,  and  of  her 
purchase  of  the  property  after  the  judgment  was  en- 
tered. The  judge  said  that  nothing  could  be  done 
except  upon  notice  to  opposing  counsel.  The  respond- 
ent admitted  in  his  answer  that  he  then  told  Mrs. 
Przybylski  to  go  back  to  the  premises,  and  if  no  cus- 
todian was  in  charge  of  the  same,  **to  pull  the  lock  off 
the  door,  put  her  beds  and  the  like  inside,  and  to  stay 
there  over  night,  or  until  the  further  order  of  the 
court,*'  and  that  he  sent  with  her  a  young  man  from 
his  office  to  see  that  these  directions  were  carried  out, 
instructing  him,  however,  not  to  create  any  disturb- 
ance, but  merely  to  make  sure  that  no  officer  of  the 
court  was  in  actual  possession.  Pursuant  to  his  ad- 
vice and  instructions,  Mrs.  Przybylski  took  possession 
of  the  premises.  The  next  day  she  was  again  dispos- 
sessed by  the  bailiff,  who  then  placed  a  custodian  in 
charge  of  the  premises.  She  made  another  attempt  to 
re-enter  by  force,  but  desisted  when  threatened  by  the 
custodian. 

On  May  3,  1913,  a  document  called  an  information 
was  filed  in  the  Municipal  Court,  signed  and  sworn  to 
by  the  attorney  for  the  bailiff  of  that  court.  This  in- 
formation states  that  on  February  25, 1913,  **a  writ  in 
words  and  figures  as  shown  by  a  copy  thereof  attached 
and  marked  Exhibit  A  and  made  a  part  of  this  infor- 
mation, *'  was  issued  out  of  said  court  **in  a  cause 
wherein  this  court  had  jurisdiction  of  the  parties 
thereto  and  the  subject-matter  thereof;  that  said  writ 
was  received  by  tiie  bailiff  and  was  delivered  to  a 
deputy  named  Eemus,  for  service;  that  on  February 
28,  1913,  Bemus  ^'dispossessed  the  defendant  therein 
Vol  CTiinnnri  ts 
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named  from  the  premises  described  in  said  writ,  but 
made  no  return  on  said  writ";  that  thereafter  the 
respondent,  Seymour,  became  the  attorney  for  the 
defendant  in  said  writ,  and  **with  full  notice  and  knowl- 
edge of  the  existence  of  said  writ  and  of  the  action  of 
the  deputy  bailiff  thereunder,  aild  without  leave  of  court, 
advised  and  directed  the  said  defendant  in  said  writ  by 
force  to  repossess  herself  of  said  premises  in  said  writ 
described,  and  to  withhold  possession  from  the  plaintiff 
in  said  writ  and  the  bailiff  of  this  court";  that  acting 
upon  his  advice,  '^the  defendant  in  said  writ  repos- 
sessed herself  of  said  premises,"  and  held  the  same 
until  she  was  **redispossessed"  by  the  bailiff;  that 
thereafter,  acting  upon  respondent's  advice,  she  broke 
open  the  rear  door  of  the  premises  and  was  about  to 
break  another,  when  she  was  threatened  with  bodily 
harm  by  the  custodian,  and  left  the  premises;  that 
during  all  these  transactions,  the  said  writ  was  in  the 
possession  and  under  the  control  of  the  deputy  bailiff 
**unretumed";  and  that  this  conduct  of  Seymour 
*  tended  to  belittle  this  court  and  obstruct,  embarrass 
and  impair  the  administration  of  justice,"  and  was  an 
unlawful  interference  with  the  duty  of  an  officer  of  the 
court. 

The  respondent  filed  a  motion  to  quash  the  informa- 
tion because  of  its  alleged  uncertainty  and  insufficiency. 
Upon  the  hearing  of  this  motion  it  appeared  that  the 
writ  referred  to  in  the  information  as  ** Exhibit  A" 
had  not  been  attached  as  an  exhibit,  but  upon  leave 
granted,  a  copy  of  the  writ  was  then  attached,  and 
thereupon  the  motion  to  quash  was  overruled  and  the 
respondent  was  ruled  to  answer  within  ten  days  the  in- 
formation as  thus  amended.  He  filed  an  answer  under 
oath,  setting  up,  in  substance,  the  facts  hereinabove 
stated  and  disclaiming  any  intention  on  his  part  of 
committing  a  contempt  of  court,  or  of  obstructing  the 
due  administration  of  justice.    Later,  interrogatories 
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were  also  filed  to  which  he  filed  answers  setting  up  the 
same  facts,  in  substance,  as  in  his  answer  to  the  infor- 
mation. After  an  examination  of  the  information  and 
the  sworn  answers,  and  after  arguments  of  counsel,  the 
court  found  that  the  answers  filed  *Mid  not  constitute  a 
full  and  complete  defense  to  the  charge  of  contempt 
made  in  the  information  filed,"  and  that  respondent 
was  guilty  of  contempt. 

SooTT  0.  Cavbtte  and  E.  M.  Sbymoub,  pro  sCj  for 
appellant. 

Maolay  Hoynb,  for  defendant  in  error ;  John  Stblk, 
of  counsel. 

Mb.  PBEsroiNG  JusTiOB  FiTOH  delivered  the  opinion 
of  the  court. 

The  briefs  of  the  respondent  were  evidently  pre- 
pared for  the  Supreme  Court,  and  were  filed  here 
without  revision  after  the  case  was  transferred.  In  con- 
sequence, we  have  been  obliged  to  sift  from  the  briefs 
and  arguments  such  contentions  as  seem  to  be  prop- 
erly before  this  court.  Briefly  stated,  these  contentions 
are  that  the  Municipal  Court  erred:  (1)  In  denying 
the  respondent's  motion  to  quash  the  information;  (2) 
in  compelling  him  to  give  evidence  against  himself; 
(3)  in  denying  him  a  jury  trial;  (4)  in  refusing  to  dis- 
charge him  upon  his  answer.  Underlying  each  and  all 
of  these  alleged  errors  is  the  theory  that  the  proceed- 
ing in  the  Municipal  Court  was  a  criminal  prosecution, 
that  all  the  technical  formalities  incident  to  the  trial 
of  criminal  cases  must  be  strictly  observed  in  a  con- 
tempt case,  and  that  the  failure  of  the  Municipal  Court 
to  accept  and  act  upon  that  theory  in  this  case  violated 
the  provisions  of  the  Constitution  of  the  United  States 
and  of  the  State  of  Illinois  relating  to  due  process  of 
law  and  to  the  right  of  trial  by  jury. 
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The  proposition  that  ''all  courts  of  record  have  an 
inherent  power  to  punish  contempts  committed  in  fade 
curice^'  (Rapalje  on  Contempts,  sec.  1)  is  too  firmly 
established  in  this  State  to  admit  of  argument.  In  the 
early  case  of  Clark  v.  People,  Breese,  340,  it  was  said 
that  such  a  power  '4s  an  incident  to  all  courts  of  jus- 
tice independent  of  statutory  provisions.'*  In  Dahnke 
V.  People,  168  111.  102,  it  was  said:  "In  Stuart  v.  Peo- 
ple, 3  Scam.  395,  we  held,  that  the  power  was  inherent 
in  every  court  of  justice  to  defend  itself  when  attacked, 
just  as  much  as  the  individual  man  has  a  right  to  de- 
fend himself  for  his  own  preservation;  and  we  also 
there  held,  that  in  the  power  to  punish  for  contempt  are 
necessarily  'included  all  acts  calculated  to  impede,  em- 
barrass or  obstruct  the  court  in  the  administration  of 
justice.  Such  acts  will  be  considered  as  done  in  the 
presence  of  the  court.'  *  *  *  It  has  been  said,  that 
the  power  of  the  court  in  the  matter  of  contempt  cannot 
be  defined  within  any  limits,  and  that  the  primary 
question  in  all  cases  of  alleged  contempt  is,  'whether 
there  has  or  has  not  been  an  interference  or  an  attempt 
to  interfere  with  the  due  administration  of  justice.' " 

Proceedings  for  contempt  of  court  are  of  two  dasses: 
Those  which  are  criminal  in  their  nature,  which  are 
sometimes  called  common-law  contempts,  and  those 
which  are  intended  as  purely  civil  remedies,  which 
ordinarily  arise  out  of  the  alleged  violation  of  some 
order  entered  in  the  course  of  a  chancery  proceeding. 
In  Hake  v.  People,  230  111.  174,  it  was  said  (p.  185) : 
"There  is  a  distinction  to  be  noted,  in  several  respects, 
between  practice  in  contempt  proceedings  in  a  court  of 
chancery  and  proceedings  to  punish  contempts  in  a 
court  at  law.  Where  the  proceeding  is  in  a  court  of 
equity,  the  contempt  is  punished  as  an  incident  to  the 
enforcement  of  orders  and  decrees  made  in  further- 
ance of  the  remedy  sought.  In  cases  of  common-law 
cognizance  the  contempt  usually  consists  in  sonae  act  in 
disregard  of  the  power  and  dignity  of  the  court,  and 
which  has  a  tiendency  to  interrupt  or  disturb  the  due 
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administration  of  justice.  In  cases  of  common-law 
jurisdiction  for  contempt  the  defendant  is  tried  upon 
his  answer  made  to  interrogatories  filed.  No  other 
evidence  is  heard.  If  the  answers  prove  false  the  rem- 
edy is  by  indictment  for  perjury,  but  if  the  party 
purges  himself  of  the  contempt  by  his  answer  he  will  be 
discharged.  In  a  proceeding  for  contempt  for  violation 
of  orders  in  chancery  the  court  will  hear  aflGidavits  pro 
and  con,  and  may  also  avail  itself  of  any  other  legal 
evidence  that  will  aid  the  court  to  determine  the  ques- 
tion according  to  right  and  justice.''  Many  Illinois 
cases  are  cited  in  which  this  distinction  was  recognized, 
and  the  reason  for  the  distinction  is  shown  by  a  quota- 
tion from  the  opinion  in  the  case  of  O^Brien  v.  People, 
216  111.  354,  wherein  it  was  said :  *  'When  the  contempt 
consists  of  something  done  or  omitted  in  the 
presence  of  the  court  tending  to  impede  or  interrupt 
its  proceedings  or  lessen  its  dignity,  or  out  of  its  pres- 
ence in  disregard  or  abuse  of  its  process,  the  proceed- 
ing is  punitive  or  criminal,  and  the  penalty  is  inflicted 
by  way  of  punishment  for  the  wrongful  act  and  to 
vindicate  the  authority  and  dignity  of  the  people,  as 
represented  by  their  judicial  tribunals.  In  such 
cases  the  application  for  attachment  may  be  made  in 
the  original  cause,  yet  the  contempt  proceeding  will  be 
a  distinct  case  criminal  in  its  nature.  Cases  of  this 
kind  are  clearly  distinguished  from  cases  where  the 
parties  to  a  civil  suit,  having  the  right  to  demand  that 
the  other  party  do  some  act  for  their  benefit,  obtain  an 
order  from  a  proper  court  commanding  the  act  to  be 
done,  and  upon  refusal  the  court,  by  way  of  executing 
its  orders,  proceeds  as  for  contempt,  for  the  purpose 
of  advancing  the  civil  remedy  of  the  other  party  to  the 
suit.  In  this  class  of  cases,  while  the  authority  of  the 
court  will  be  incidentally  vindicated,  its  power  has  been 
called  into  exercise  for  the  benefit  of  a  private  litigant 
and  not  in  the  public  interest,  merely.'' 

There  is  a  further  distinction  in  the  procedure  in 
contempt  cases  between  what  are  known  as  direct 
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contempts  and  those  which  are  called  constructive  con- 
tempts. When  the  act  constituting  a  contempt  is  com- 
mitted in  the  actual  presence  of  the  court  while  sitting 
as  such,  **or  so  near  to  the  court  as  to  interrupt  its 
proceedings,*^  it  is  denominated  a  direct  contempt 
{Stuart  V.  People,  supra;  Dahnke  v.  People,  supra). 
Such  contempts  are  punishable  in  a  summary  way  by 
fine  or  imprisonment  or  both,  without  any  preliminary 
aflSdavit,  process  or  interrogatories  (Rapalje  on  Con- 
tempts, sec.  93),  whether  they  be  civil  contempts  for-re- 
fusing  in  open  court  to  abide  by  an  order  of  a  court  of 
chancery,  as  in  the  case  of  Tolman  v.  Jones,  114  HL 
147,  or  common-law  contempts,  criminal  in  their  na- 
ture, such  as  that  involved  in  the  case  of  People  v. 
Gard,  259  111.  238,  for  the  reason  that  in  all  such  cases 
the  facts  constituting  the  alleged  contempt  are  within 
the  personal  knowledge  of  the  court,  and  the  respond- 
ent is  usually  present  in  the  court  room  at  the  time. 
Acts  which  are  committed  not  in  the  actual  presence  of 
the  court  nor  so  near  to  the  court  as  to  interrupt  its 
proceedings,  but  which  nevertheless  tend  to  obstruct, 
embarrass,  impede  or  prevent  the  due  administration 
of  justice,  are  denominated  constructive  contempts 
{Stuart  V.  People,  supra;  People  v.  Wilson,  64  lU.  195), 
because  they  are  only  constructively  in  facie  curies.  In 
such  cases,  the  facts  are  ordinarily  not  within  the  per- 
sonal knowledge  of  the  court  and  the  respondent  is  not 
ordinarily  in  court,  and  therefore  the  procedure  for 
the  punishment  of  such  contempts  is  necessarily  of  a 
different  and  more  formal  character.  Usually — ^but 
not  necessarily,  as  will  be  hereafter  shown — ^the  facts 
constituting  a  constructive  contempt,  whether  it  be 
of  a  civil  or  criminal  nature,  are  brought  to  the  atten- 
tion of  the  court  by  aflSdavit,  and  a  rule  is  then  entered 
against  the  alleged  offender  to  show  cause  why  he 
should  not  be  attached  and  punished  for  contempt. 
Eapalje  on  Contempts,  sees.  93,  103.  From  this  point 
on,  the  practice  in  cases  of  constructive  contempt  of  a 
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criminal  nature  is  essentially  different  from  that  which 
obtains  in  eases  of  constructive  contempt  for  failing  to 
comply  with  an  order  entered  in  a  chancery  ease.  If 
the  offense  charged  is  a  common-law  or  criminal  con- 
tempt as  above  defined,  the  respondent  may  file  a 
sworn  answer  to  the  rule,  or  he  may  insist  that  inter- 
rogatories be  filed  for  him  to  answer  under  oath,  and 
if  his  sworn  answer  in  either  case  is  sufficient  to  acquit 
him  of  the  charge  of  contempt,  he  must  be  forthwith 
discharged.  Hake  v.  People,  supra;  Oster  v.  People, 
192  HI.  473;  Welch  v.  People,  30  HI.  App.  399;  StvU  v. 
People^  173  HI.  App.  512.  In  such  cases,  the  hearing 
of  evidence,  or  counter-affidavits,  in  contradiction  of 
the  respondents'  sworn  answer,  is  '* without  warrant  of 
law"  {Welch  v.  People,  supra;  Stvll  v.  People,  supra). 
If,  on  the  other  hand,  the  alleged  contempt  be  of  the 
nature  of  a  civil  contempt,  as  above  defined,  the  answer 
of  the  respondent  is  not  conclusive,  but  the  court  may 
hear  affidavits,  or  any  proper  testimony,  to  enable  it 
to  determine  the  truth  of  the  matter  according  to  jus- 
tice and  equity  {Hake  v.  People,  supra). 

In  Oster  v.  People,  supra,  it  was  held  that  a  con- 
tempt proceeding  brought  in  the  name  and  on  behalf  of 
the  people  for  the  purpose  of  punishing  a  receiver  for 
his  alleged  participation  in  the  wrongful  removal  and 
secretion  of  certain  goods  in  his  custody,  with  the 
intention  of  depriving  the  court  of  the  control  thereof, 
was  criminal  or  quasi  criminal  in  its  nature,  and  that 
therefore  the  sworn  answer  of  the  receiver,  in  which  he 
3xplicitly  denied  any  participation  in  the  alleged  wrong- 
ful acts,  was  conclusive,  so  far  as  that  proceeding  was 
concerned,  and  entitled  the  respondent  to  a  discharge. 
In  that  case,  the  contempt  proceeding  was  commenced 
by  entering  an  order  for  an  attachment  against  the 
receiver,  in  the  course  of  a  hearing  upon  a  petition 
in  the  chancery  suit,  without  the  filing  of  any  prelimi- 
nary affidavit  or  information.  As  to  this  mode  of  pro- 
ceedingy  the  Court  said,  in  substance,  that  while,  as  a 
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general  rule,  an  attachment  for  a  contempt  of  court, 
committed  out  of  the  presence  of  the  court,  should 
be  based  upon  an  affidavit  as  to  the  truth  of  the  facta 
constituting  the  alleged  contempt,  still  the  filing  or 
presentation  of  such  an  affidavit  is  not  essential  to  the 
jurisdiction  of  the  court  where,  as  in  that  case  the  facts 
constituting  the  alleged  contempt  had  been  otherwise 
brought  to  the  attention  of  the  court,  and  the  respond- 
ent was  otiierwise  fully  advised — ^in  that  case,  by  the 
order  for  the  attachment — pf  what  he  would  be  called 
upon  to  meet  and  answer. 

It  is  ahnost  universally  held  that  a  proceeding  of 
this  nature  does  not  violate  any  constitutional  right  of 
trial  by  jury  (Eapalje  on  Contempts,  sec.  112),  nor 
does  it  contravene  the  constitutional  provision  that 
no  person  shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.  **In  matters  of  contempt 
a  jury  is  not  required  by  due  process  of  law*'  (People 
V.  Kipley,  171  111.  44,  70;  see  also,  O'Brien  v.  People, 
supra,  at  p.  370).  In  Storey  v.  People,  79  IlL  45,  52,  it 
was  said:  **The  common  law  mode  of  proceeding  in 
cases  of  contempt,  presents  no  question  of  fact  to  be 
tried  by  a  jury.  The  defendant  determines,  by  his 
own  answer,  wider  oath  whether  he  is  guilty  of  that 
which  is  charged  against  him  as  a  contempt  of  court, 
and  if  he  fail  thereby  to  purge  himself,  the  court  may, 
at  once,  impose  the  punishment"  The  opinion  of  the 
late  Judge  Gary,  in  the  case  of  Welch  v.  People,  supra, 
is  to  the  same  effect. 

From  an  examination  of  these  decisions,  as  well  as 
others  in  this  State  on  the  general  subject  of  con- 
tempts, it  will  be  seen  that  our  courts  have  generally 
been  careful  to  say  that  such  proceedings  as  the  one 
here  in  question  are  **m  the  nature' '  of  criminal  pro- 
ceedings; that  is,  that  for  certain  purposes  and  to  a 
certain  limited  extent,  they  will  be  considered  as  crim- 
inal cases.    The  fact  that  such  proceedings  are  thus 
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characterized  implies  that  they  are  not  considered  as 
criminal  cases  for  all  purposes.  So  far  as  we  are  ad- 
vised, it  has  never  been  held  in  this  State  that  they 
are  criminal  prosecutions  within  the  meaning  of  the 
ninth  section  of  the  Bill  of  Eights,  which  provides  that 
*'in  all  criminal  prosecutions''  the  accused  shall  have 
the  right  to  a  jury  trial,  a  copy  of  the  indictment  or 
information,  *'to  meet  the  witnesses  face  to  face''  and 
to  have  process  to  compel  the  attendance  of  witnesses 
in  his  behalf.  When  such  proceedings  are  prosecuted 
in  the  name  of  the  People,  for  the  purpose  of  inflicting 
punishment  for  wilful  contumacy,  they  are  said  to 
be  quasi  criminal  in  character  because  of  the  object 
sought  to  be  accomplished,  but  they  are  not 
criminal  prosecutions  in  the  ordinary  sense,  nor 
are  they  governed  by  the  ordinary  rules  of 
criminal  procedure.  It  is  necessary  that  the 
respondent  be  apprised  wii\  reasonable  certainty, 
by  affidavit,  information  or  rule  to  show  cause,  of  the 
nature  of  the  charge  against  him  and  of  the  facts  upon 
which  the  alleged  contempt  is  predicated,  and  it  is 
also  requisite  that  he  shall  have  a  reasonable  oppor- 
tunity to  answer  the  charge  by  a  written  answer  under 
oath.  If,  by  his  sworn  answer,  he  specifically  denies 
the  facts  upon  which  the  charge  is  founded,  or  if  he 
sets  up  other  facts  which,  if  true,  are  sufficient  to  ac- 
quit him  of  the  charge,  then  he  must  be  discharged, 
for  the  reason  that  his  answer  in  such  case  presents 
an  issue  of  fact  which  cannot  be  tried  by  the  court  in 
a  proceeding  of  this  character.  Whether  his  answer,  if 
true,  is  sufficient  to  acquit  him  of  the  charge  is  not 
a  question  of  fact,  but  a  question  of  law.  If  his  an- 
swer is  adjudged  by  the  court  to  be  insufficient  to 
acquit  him,  or  if  his  answer  admits  the  material  facts 
charged  to  be  true,  then  there  is  no  issue  of  fact  to  be 
tried,  and  in  such  case,  if  such  facts  constitute  a  wilful 
contempt  of  court,  the  order  imposing  punishment  for 
such  contempt  is  analogous  to  a  sentence  pronounced 
upon  a  plea  of  guilty  in  a  criminal  case.    Welch  v. 
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People,  supra.  There  being  nothing  in  such  case  for  a 
jury  to  try,  no  constitutional  right  of  trial  by  jury  is 
in  any  manner  involved. 

The  procedure  followed  by  the  Municipal  Court  in 
this  case  was  in  accord  with  the  practice  above  stated, 
and  this  being  true,  the  constitutional  requirement  of 
due  process  of  law  was  duly  observed.  Flannery  v. 
People,  225  HI.  62-72.  The  respondent  was  fully  ap- 
prised  by  the  information,  as  amended,  of  the  nature 
of  the  charge  against  him  and  of  the  facts  he  was 
called  upon  to  explain,  deny  or  justify.  The  facts 
stated  in  the  amended  information,  if  true,  constituted 
a  wilful  contempt  of  court  on  the  part  of  respondent 
He  was  given  every  opportunity  to  pui^e  himself  of 
the  alleged  contempt,  but  failed  to  do  so.  By  his  an- 
swers to  the  rule  and  to  the  interrogatories,  he  ad- 
mitted, in  effect,  that  with  full  knowledge  of  the  facts 
alleged  in  the  information  he  advised  Mrs.  Przybylski 
to  regain  possession,  by  force  if  necessary,  of  premises 
from  which  she  had  been  ousted  less  than  twenty-four 
hours  before,  under  a  writ  of  restitution  that  had  not 
yet  been  returned  by  the  bailiff.  His  answers  did  not 
deny  any  of  the  material  facts,  nor  did  they  present 
any  other  facts  or  circumstances  that  were  sufficient 
to  explain  or  justify  this  wilful  and  unlawful  interfer- 
ence with  the  judgment  and  process  of  the  court. 
Therefore,  in  effect,  he  pleaded  guilty  to  the  charge  of 
contempt.  His  disavowal  of  any  intention  to  commit 
a  contempt  is  inconsistent  with  his  acts  and  is  con- 
tradicted by  them.  Therefore  the  court  properly  found 
him  guilty  upon  his  own  answer.  The  alleged  consti- 
tutional questions  now  raised  by  him  were  mentioned 
for  the  first  time  in  the  Municipal  Court  after  the  court 
had  pronounced  its  finding,  in  a  written  motion  in  ar- 
rest of  judgment,  and  then  only  in  the  most  general 
terms.  He  did  not  at  any  time  claim  any  right  to  re- 
fuse to  answer  upon  the  ground  that  his  answer  might 
tend  to  criminate  him.    The  right  to  refuse  to  answer 
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upon  that  ground  is  a  personal  privilege,  and  must  be 
specifically  claimed  or  it  will  be  considered  as  waived. 
Bolen  V.  People,  184  111.  338;  Kanter  v.  Clerk  of  Cir- 
cuit Court,  108  111.  App.  287.  Moreover,  as  to  this 
point,  we  agree  with  the  Appellate  Court  of  the  Third 
District  in  holding  that  the  constitutional  provision 
that  **no  person  shall  be  compelled  in  any  criminal  case 
to  give  evidence  against  himself,"  has  no  application 
to  a  contempt  proceeding,  even  though  it  be  of  that 
class  which  is  considered  as  criminal  in  its  nature 
{O'NeU  V.  People,  113  HI.  App.  195).  Nor  does  the 
fact  that  the  conduct  of  the  respondent  may,  perhaps, 
have  amounted  to  a  criminal  offense, — as  to  which  we 
express  no  opinion, — and  may  have  been  punishable  as 
such,  relieve  the  respondent  from  liability  for  con- 
tempt of  court.  Flannery  v.  People,  supra;  0  'Neil  v. 
People,  supra.  The  point  made  that  the  punishment 
is  excessive  because  no  limit  is  fixed  for  imprisonment 
in  case  the  fine  is  not  paid  is  untenable,  for  the  reason 
that  the  judgment  provides  that  in  case  of  default  in 
the  payment  of  the  fine  he  shall  stand  committed  until 
the  fine  shall  have  been  paid,  **or  until  said  respondent 
shall  have  been  discharged  according  to  law."  This 
is  a  proper  judgment  in  such  cases.  Kettles  v.  People, 
221  HI.  221,  223;  McDonald  v.  People,  86  111.  App.  558. 
Finding  no  reversible  error  in  the  record,  the  judg- 
ment is  affirmed* 

Affirmed. 
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B«  Hart  et  aL,  Plaintiffs  in  Error,  y.  Northwestern 
Trust  &  Sayings  Bank,  Defendant  in  Error. 

Gem  No.  20,077. 

Pbincipal  aho  AOEifT,  S  131* — potoer  of  agent  to  collect  and  ffive 
receipt  Where  an  agent  was  sent  by  his  principal  to  a  bank  to 
collect  for  materials  furnished  by  the  principal  o«  a  building  and 
the  bank  drew  a  check  on  itself  and  handed  it  to  the  agent,  whq 
then  indorsed  it  with  his  principal's  firm  name,  indicating  that  it 
was  by  himself,  and  disappeared,  held  the  principal  could  not  re- 
cover the  sum  in  question  from  the  bank,  as  the  delivery  of  the 
check  to  the  agent  and  the  payment  of  it  by  the  bank  constituted 
one  transaction  amounting  to  a  collection,  the  check  being  an 
acknowledgment  of  indebtedness  and  the  agent's  Indors^nent  a 
receipt  of  payment 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hehbt  C. 
Bettleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  February  4,  1915. 

f 

Bakeb  &  HoLDEB,  for  plaintiffs  in  error. 
David  &  Zillman,  for  defendant  in  error. 

Mb.  Pbesidino  Justice  Fitch  delivered  the  opinion 
of  the  court. 

In  August,  1912,  the  owner  of  a  building  then  under 
construction  in  Chicago  was  indebted  to  the  plaintiffs 
in  error,  partners  doing  business  under  the  firm  name 
of  Hart  &  Page  Lime  Company,  in  the  sum  of  $285, 
for  the  value  of  certain  building  materials  furnished 
by  them.  The  owner  of  the  building  had  arranged 
with  the  defendant  bank  for  a  loan,  out  of  which  the 
amounts  due  for  materials  furnished  were  paid  to  the 
several  contractors  upon  their  filing  with  the  bank 
written  waivers  of  their  lien  rights  under  the  Mechan- 
ic's Lien  Act.  Plaintiffs  in  error  had  in  their  employ  a 
man  named  Boss.    His  duties  were  somewhat  general 

•See  Ulinolt  Notes  Digest.  Voli.  XI  to  XV.  and  CiuniilatlTe  Qnarterlj,  mum 
toplo  WMl  Metlon  number. 
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in  character.  He  attended  to  receiving  material  from 
freight  cars,  receipted  the  freight  bills,  directed  the 
nnloading  of  the  cars,  helped  to  unload  them,  attended 
to  the  deliveries  of  material,  employed  drivers,  and 
supervised  the  manner  of  loading,  the  number  of  teams 
and  number  of  trips  made  by  them ;  in  the  absence  of 
Mr.  Hart,  who  was  the  general  manager  of  plaintiff's 
Chicago  office,  he  took  charge  of  the  office;  and  he  did 
whatever  else  he  was  directed  to  do  by  Mr.  Hart. 

On  August  31,  1912,  Hart  sent  Ross  to  the  bank  to 
collect  the  bill  due  for  materials  furnished  to  the  build- 
ing above  mentioned.  Before  going  to  the  bank  for 
this  purpose,  Ross  prepared  a  written  waiver  of  lien, 
and  signed  it,  in  the  presence  and  with  the  approval  of 
Hart,  in  the  name  of  the  firm,  '*per  E.  F.  Ross."  He 
had  been  in  the  habit  of  making  out  and  signing  such 
waivers,  with  the  knowledge  and  consent  of  the  plain- 
tiffs in  error.  Ross  then  went  to  the  owner,  got  an 
order  from  him  for  the  pa>Tnent  of  the  bill,  and  went 
with  the  owner  to  the  bank,  where  he  presented  the 
lien  waiver  and  order,  and  asked  for  the  money.  The 
teller  in  charge  of  the  loan  department  of  the  bank 
made  out  a  check  of  the  bank  upon  itself  for  the  amount 
due,  payable  to  the  order  of  the  plaintiffs  in  error,  had 
it  signed  by  the  vice-president  of  the  bank,  and  handed 
it  to  Ross.  Ross  asked  for  the  money,  and  after  in- 
dorsing the  check  in  the  name  of  the  plaintiffs,  **per 
E.  F.  Ross,''  the  money  was  paid  him  by  the  paying 
teller.  Ross  then  disappeared,  and  the  money  was 
never  paid  to  the  plaintiffs.  Hart  testified  that  he  did 
not  know  what  became  of  Ross,  and  that  no  effort  had 
been  made  to  find  him.  Plaintiffs  sued  the  bank  for 
the  amount  of  the  check,  claiming  the  bank  had  cashed 
the  same  upon  an  unauthorized  indorsement.  After 
hearing  the  evidence  above  stated,  the  court  directed  a 
verdict  for  the  defendant.  The  plaintiffs  sued  out  this 
writ  of  error. 

The  plaintiffs  admitted,  both  on  the  trial  below  and 
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in  this  court,  that  when  Boss  was  sent  to  the  bank  he 
was  authorized  to  collect  the  $285  which  the  bank  paid 
him.  It  is  claimed,  however,  that  his  authority  to  col- 
lect did  not  authorize  him  to  indorse  the  check  which 
the  bank  gave  him — ^in  other  words,  that  his  authority 
as  the  agent  of  the  plaintiffs  ceased  when  he  received 
the  check, — and  that  therefore  the  bank  remained  liable 
to  the  plaintiffs,  notwithstanding  the  payment  to  Boss. 
The  contention  is  extremely  technical,  and  we  think  it 
is  without  substantial  merit.  Boss  had  no  authority  to 
receive  a  check  in  payment  of  the  account,  and  when 
the  check  was  handed  to  him  he  did  not  accept  it  in 
payment,  but  at  once  asked  for  the  money.  The  deliv- 
ery of  the  check  to  him  and  the  payment  of  it  by  the 
bank  upon  his  indorsement  all  constituted  one  transac- 
tion, and  amounted  to  a  collection  by  Boss  of  the 
amount  due.  The  check  was  not  that  of  a  depositor, 
drawn  against  his  deposit  in  the  bank.  It  was  the 
bank's  own  check,  drawn  upon  itself.  It  was  a  mere 
acknowledgment  of  indebtedness,  like  the  cashier's 
check  in  Clark  v.  Chicago  Title  d  Trust  Co.,  186  111. 
440,  and  the  indorsement  of  Boss  was,  in  effect,  but  a 
simple  receipt  for  such  indebtedness.  The  purpose  the 
bank  had  in  view  in  giving  the  check  to  Boss  and  re- 
quiring him  to  indorse  it  before  paying  over  the  money 
was,  evidently,  to  preserve  a  convenient  record  of  the 
transaction  by  retaining  the  cancelled  check  as  a 
voucher  for  the  payment. 

In  the  view  we  take  of  the  facts  and  the  legal  effect 
of  the  same,  we  deem  it  unnecessary  to  discuss  the  con- 
tention of  plaintiff's  counsel  that  authority  to  receive 
a  check  does  not  include  authority  to  indorse  it 

For  the  reasons  stated,  the  judgment  of  the  Munic- 
ipal Court  was  correct,  and  it  will  be  accordingly  af- 
firmed. 

Affirmed. 
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Ottillia  Dawson,  Defendant  In  Error,  t.  A.  Brom  Allen, 
Plaintiff  in  Error. 

Oen.  No.  20,0S9.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
February  4,  1915. 

Statement  of  the  Case. 

Action  by  Ottillia  Dawson  against  Dr.  A.  Brom  Allen 
for  injury  alleged  to  have  been  sustained  to  plaintiff's 
foot  through  the  carelessness  of  a  dentist  engaged  in 
extracting  a  tooth.  From  a  judgment  for  $300  in  favor 
of  plaintiff,  defendant  brings  error. 

Before  pulling  the  tooth,  the  plaintiff  was  an- 
aesthetized by  the  inhalation  of  nitrous  oxide  gas  ad- 
ministered by  a  trained  nurse  in  the  defendant's  oflSce. 
The  whole  time  during  which  the  plaintiff  was  in 
the  dentist's  chair  did  not  exceed  five  minutes,  and  the 
period  of  complete  unconsciousness  (during  which  the 
tooth  was  extracted)  did  not  exceed  forty  seconds.  The 
plaintiff  did  not  claim  there  was  anything  wrong  with 
the  operation  itself  or  the  administration  of  the  an- 
aesthetic. Her  claim  was  that  her  foot  was  injured 
at  that  time.  She  testified  that  before  the  operation 
her  foot  was  in  perfect  condition;  that  immediately 
after  the  operation,  she  felt  a  sharp  pain  in  her  left 
foot,  and  cried  out:  ''Oh,  my  foot";  that  defendant 
said:  ''Your  foot  is  all  right;  get  up  and  walk";  that 
she  walked  into  an  adjoining  room,  where  she  rested 
a  few  minutes  on  a  couch,  and  then  left  the  docto'^'s 
office,  suffering  great  pain.  This  happened  about  noon 
time.  She  went  about  her  usual  duties  during  the 
afternoon,  but  the  pain  in  her  foot  continued.  On 
arriving  at  her  home  she  removed  her  shoe  and  discov- 
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ered  a  bmise  on  the  instep,  about  in  line  with  the  but- 
tons of  the  shoe,  and  about  the  size  of  a  silver  dollar. 
A  doctor  was  called,  who  prescribed  hot  applications 
and  bandages.  She  claimed  she  was  unable  to  perform 
her  usual  work,  that  of  a  school  teacher,  for  a  period 
of  six  weeks,  and  expended  $27  for  doctor's  bills  and 
medicine.  The  defendant  and  his  assistant  both  tes- 
tified that  nothing  happened  while  the  plaintiflF  was  in 
the  chair  that  could  have  caused  the  injury  described 
by  her. 

In  the  argument  to  the  jury,  plaintiff's  counsel  said: 
*^  We  do  not,  I  contend,  have  to  go  further  than  to  show 
that  this  accident  happened  at  that  place.  It  happened 
in  her  helpless  condition.  It  was  something  that  would 
not  ordinarily  happen  in  a  dentist's  chair,  and  that 
is  all  we  have  to  show;  it  is  all  we  can  show,  it  is  all 
you  or  anybody  else  can  show  under  the  same  circum- 
stances." 

H.  L.  Howard,  for  plaintiff  in  error. 

Charles  W.  Lamboen,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Physicians  and  8uboeons,  S  14* — care  required  of.  Phy^l- 
6ians,  surgeons  and  dentists  are  responsible  only  for  the  failure  to 
exercise  such  reasonable  care  and  skill  as  those  In  good  practice 
ordinarily  use. 

2.  Dentists,  §  3» — what  constitutes  negligence  of.  Where  a 
dentist  gives  an  anesthetic  to  his  patient  for  the  purpose  of  ex- 
tracting a  tooth,  the  dentist  is  not  an  insurer  against  all  possible 
injuries  or  accidents,  and  a  presumption  of  negligence  on  the  part 
of  the  dentist  does  not  arise  from  proof  of  the  mere  fact  that 
plaintift  without  her  fault  sustained  an  injury  of  unusual  character 
while  she  was  in  the  care  and  control  of  the  dentist 

•See  Illinois  Notes  DIfrest,  Vols.  XI  to  XY,  and  CnmolatlYe  QnarUrlj,  msm 
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8.  Dentists,  (  8* — instruction  a$  to  presumption  of  negligence. 
In  an  action  for  an  injury  to  plaintiffs  foot  alleged  to  have  been 
sustained  while  under  the  care  of  a  dentist,  an  instruction  to  the 
Jury  that  if  they  believe  from  the  eyldence  that  plaintiff  was  hurt 
without  fault  on  her  part  while  she  was  under  the  control  of  de- 
fendant and  her  injury  was  of  such  a  nature  as  would  not  happen 
in  the  ordinary  course  of  things  under  such  circumstances,  then 
the  jury  have  a  right  to  presume  that  the  Injury  was  caused  by  de- 
fendant's negligence  and  that  the  burden  is  upon  the  defendant  to 
overcome  that  presumption,  held  erroneous  since  It  is  necessary  to 
show  that  the  injury  is  of  such  a  character  that  It  would  not 
ordinarily  occur  if  due  care  i$  used, 

4.  Dentists,  (  8* — when  doctrine  of  res  ipsa  loquitwr  appUes. 
The  doctrine  of  res  ipsa  toquitur  can  only  be  properly  Invoked 
where  there  is  some  evidence  tending  to  prove  that  an  injury  com- 
plained of  was  caused  by  something  under  the  defendant's  con- 
trol. 

5.*  Dentists,  S  8* — necessity  of  control  of  cause  of  injwry. 
Where  it  was  admitted  that  there  was  no  evidence  from  which 
to  deduce  any  theory  of  what  actually  caused  an  injury  to  plain- 
tiff's foot  alleged  to  have  been  sustained,  it  was  erroneous  for  the 
court  to  assume  by  its  Instructions  that  the  Injury  was  caused  by 
something  under  defendant's  control  while  plaintiff  was  under  his 
care  for  the  purpose  of  extracting  a  tooth,  since  it  might  have 
been  caused  by  pure  accident  or  by  something  not  at  all  within  the 
control  of  the  dentist,  the  cause  of  the  injury  being  a  question  of 
fact  and  one  of  the  main  issues  in  the  case. 

6.  Dentists,  S  Z^—necessity  of  control  of  oause  of  injury  'before 
presumption  of  negligence  may  arise.  In  an  action  for  injury  to 
plaintilTs  foot  while  she  was  in  a  dental  chair,  remarks  of  counsel 
voicing  the  theory  that  if  she  was  hurt  without  fault  on  her  part 
while  under  the  care  of  defendant,  and  her  injury  was  of  such  a 
nature  as  would  not  happen  in  the  ordinary  course  of  things  under 
such  circumstances,  the  Jury  had  a  right  to  presume  that  the  injury 
was  caused  by  defendant's  negligence,  placing  the  burden  on  de- 
fendant to  overcome  the  presumption  of  negligence,  held  preju- 
dicially erroneous  in  assuming  the  cause  was  within  defendant's 
controL 
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Frank   Parmelee   Company,    Plaintiff    in    Error,   y. 
Oeorge  W.  Jackson,  Inc.,  Defendant  in  Error. 

Oen.  No.  19,483. 

VEin>OB  Airo  PX7BCHASEB,  §  344* — recovery  of  money  paid  for  guar- 
anty policy  of  title.  Where  grantor's  first  deed  conveyed  an  entire 
lot  Including  an  intenrenlng  space  of  11  Inches  between  the  north 
100  feet  and  the  south  65  feet,  conveyed  In  grantor's  second  deed, 
and  the  purchaser  agreed  to  waive  the  survey  and  accept  a  guar- 
anty policy  of  title,  held,  under  the  evidence,  that  the  transaction 
proceeded  on  the  theory  that  the  policy  would  be  Issued  to  cover 
the  entire  property  as  described  in  the  first  deed,  Including  the  11 
Inches,  so  that  plaintiff  was  entitled  to  recover  a  fair  and  reason- 
able price  paid  to  secure  such  a  policy,  upon  defendant's  refusal  to 
provide  one  for  the  entire  property. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhlib,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  judgment  here.  Opinion 
filed  February  4,  1915. 

Shbeifp,  Dent,  Dobyns  &  Feeeman,  for  plaintiff  in 
error. 

Foreman,  Levin  &  Eobebtson,  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  by  the  Frank  Parmelee  Com- 
pany, a  corporation,  hereinafter  referred  to  as  the 
plaintiff,  against  George  W.  Jackson,  Inc.,  hereinafter 
referred  to  as  the  defendant,  to  recover  $353.80,  the 
price  paid  by  the  plaintiff  to  the  Chicago  Title  &  Trust 
Company  for  a  guaranty  policy  of  insurance  issued  by 
it,  guarantying  title  of  the  defendant  in  and  to  a  cer- 
tain piece  of  real  estate  known  as  '*Lot  6  in  Blanchard^s 
Subdivision  of  Block  4,  in  School  Section  Addition  to 
Chicago, '*  situated  in  the  city  of  Chicago,  county  of 
Cook,  State  of  Illinois,  for  which  the  plaintiff  paid  de- 
fendant $75,000. 
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The  controversy  which  led  to  the  beginning  of  this 
action  arose  out  of  a  real  estate  transaction  between 
the  plaintiff  and  the  defendant  Plaintiff  purchased 
from  the  defendant  certain  property  situated  in  the 
city  of  Chicago.  Defendant,  in  conveying  to  the  plain- 
tiff title  to  the  property  that  was  purchased,  executed 
two  deeds  which  we  shall  hereafter  designate  as  the 
first  and  second  deeds,  the  description  in  the  first  deed 
being  as  follows : 

'*Lot  six  (6)  in  Blanchard's  Subdivision  of  Block 
four  (4),  in  School  Section  Addition  to  Chicago,  in  Sec- 
tion sixteen  (16),  Township  thirty-nine  (39)  North, 
Eange  fourteen  (14)  East  of  the  Third  Principal 
Meridian,  situated  in  the  City  of  Chicago,  County  of 
Cook  and  State  of  Illinois. '* 

The  second  deed  contained  the  following  description: 

''The  north  one  hundred  (100)  feet  of  Lot  six  (6)  in 
Blanchard's  Subdivision  of  Block  four  (4)  in  School 
Section  Addition  to  Chicago;  the  West  half  of  the 
South  sixty-five  (65)  feet  of  Lot  six  (6)  in  Blanchard's 
Subdivision  of  Block  four  (4)  in  School  Section  Addi- 
tion to  Chicago ;  the  East  half  of  the  South  sixty-five 
(65)  feet  of  Lot  six  (6)  in  Blanchard's  Subdivision  of 
Block  four  (4)  in  School  Section  Addition  to  Chicago, 
all  in  Section  sixteen  (16),  Township  thirty-nine  (39) 
North,  Range  fourteen  (14)  East  of  the  Third  Prin- 
cipal Meridian/' 

Part  of  the  record  in  the  case  is  a  written  stipula- 
tion of  facts.  This  stipulation  shows  that  Lot  6  afore- 
mentioned is  a  tract  of  land  fronting  on  the*  north  on 
Jackson  boulevard,  on  the  south  on  Boston  avenue; 
that  Lot  6  is  otherwise  known  as  Nos.  751-753-755  West 
Jackson  boulevard,  and  750-752-754  Boston  avenue. 

The  only  oral  evidence  given  was  that  of  Fred  Norlin, 
a  surveyor,  who  testified  that  the  length  of  the  lot  con- 
veyed by  the  first  deed  was  165  feet  11  inches,  and  the 
width  50  feet  6^4  inches ;  that  there  was  on  this  lot  one 
building,  viz.,  a  factory  building  three  stories  high,  of 
brick  construction ;  that  the  said  building  was  148  feet 
10  inches  long,  and  49  feet  6^  inches  wide ;  and  that 
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the  north  front  of  the  building  came  right  up  to  the 
south  line  of  Jackson  boulevard. 

The  second  deed  conveyed  tk^  north  100  feet  of  Lot 
6  in  Blanchard's  Subdivision  of  Block  4,  etc.,  and  the 
west  and  east  one-half  of  the  south  65  feet  of  Lot  6  in 
Blanchard's  Subdivision  of  Block  4,  etc.  The  second 
deed  transferred  only  165  feet  of  land.  The  testimony 
of  Mr.  Norlin  showed  that  Lot  6  contained  165  feet  IJ 
inches.  The  second  deed  omitted  to  convey  the  11 
inches  between  the  north  100  feet  and  the  south  65  feet 
mentioned  in  the  second  deed.  The  first  deed,  however, 
conveyed  the  entire  Lot  6,  and  was  therefore  inclusive 
of  the  11  inches  omitted  in  the  second  deed.  The  build- 
ing covered  this  11  inches.  The  record  is  barren  of 
any  formal  written  contract  having  been  entered  into 
by  the  parties  for  the  sale  of  this  land.  We  must  rely 
upon  the  stipulation  of  facts,  the  testimony  of  Mr. 
Norlin,  and  the  correspondence  which  passed  between 
the  parties,  and  the  deeds  themselves,  to  determine 
what  contract  had  been  entered  into  between  the  parties 
with  reference  to  the  sale  of  this  land. 

At  the  time  of  the  trial  the  attorneys  for  defendant 
admitted  that  up  to  the  delivery  of  the  warranty  deeds 
on  or  about  September  1st,  Mr.  Milton  J.  Foreman 
was  agent  for  the  defendant  in  connection  with  the 
sale  of  the  real  estate  in  question  in  this  case,  and  that 
during  this  period  and  thereafter  up  to  and  including 
the  date  hereof,  Mr.  A.  B.  SheriflF  and  the  firm  of 
Sheriff,  Dent,  Dobyns  &  Freeman  were  agents  of  the 
plaintiff.  In  a  letter  dated  August  1, 1911,  Mr.  Milton 
J.  Foreman,  on  behalf  of  the  defendant,  sent  Mr.  Sher- 
iff on  behalf  of  the  plaintiff,  a  continuation  of  abstract 
of  title  to  the  north  100  feet  of  Lot  6,  and  to  the  east 
and  west  one-half  of  the  south  65  feet  of  same  lot.  On 
August  7,  1911,  the  Chicago  Title  &  Trust  Company 
gave  an  opinion  of  title  to  the*  north  100  feet  and  the 
south  65  feet  of  Lot  6,  in  which  it  found  that  the  de- 
fendant had  a  good  title  in  said  property,  subject^ 
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among  other  things,  ''to  the  rights  or  claims  of  parties 
in  possession  and  not  shown  of  record  and  questions 
of  survey."  (Italics  ours.)  It  is  evident  from  the  rec- 
ord that  these  opinions  of  title  must  at  once  have  been 
sent  to  Sheriff,  Dent,  Dobyns  &  Freeman,  for  on 
Augast  8th  we  have  a  letter  by  that  finny  addressed  to 
Mr.  Foreman,  which  reads  as  follows : 

''August  8, 1911. 
CoL  Milton  J.  Foreman, 
822  First  NatL  Bk.  Bldg., 
Chicago,  HI. 
Dear  Sir: — 

Referring  to  the  proposed  conveyance  from  George 
W.  Jackson,  Incorporated,  to  the  Frank  Parmelee  Com- 
pany of  the  real  estate  known  as  753  and  755  West 
Jackson  boulevard,  we  beg  to  say  that  we  will  waive 
the  survey  and  accept  a  guaranty  policy  in  the  sum  of 
$75,000.  The  policy  should  be  issued  to  Frank  Par- 
melee Company. 

A  letter  from  Chicago  Title  &  Trust  Company  under 
date  of  August  7th,  is  herewith  returned. 

Yours  very  truly, 
Sheriff,  Dbnt,  Dobyns  &  Fbbemak, 
By  L.  L.  Dent.^' 
This  letter,  it  will  be  seen,  has  reference  to  the  letters 
from  the  Chicago  Title  &  Trust  Company  of  August 
7th  and  which  the  record  shows  were  the  opinions  of 
title  hereinabove  referred  to.    This  letter  clearly  in- 
dicated that  the  question  of  survey  set  forth  in  the 
opinion  given  by  the  Chicago  Title  &  Trust  Company 
was  waived  imder  the  condition  that  a  guaranty  policy 
in  the  sum  of  $75,000  would  be  secured  by  the  defend- 
ant from  the  Chicago  Title  &  Trust  Company  in  favor 
of  the  plaintiff, 

■''  The  next  step  in  the  -transaction,  as  shown  by  the 
record,  was  the  passing  of  the  deeds,  viz.,  the  first  and 
second  deeds,  both  dated  August  18,  1911.  There  was 
no  oral  evidence  submitted  as  to  what  took  place  be- 
tiveen  the  parties  between  the  sending  of  the  letter 
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dated  August  8th  and  the  passing  of  the  deeds.  That, 
however,  there  was  an  obligation  of  some  kind  incurred 
is  clearly  evident  from  the  fact  that  on  September  13, 
1911,  Mr.  Foreman  addressed  a  letter  to  Mr.  Sheriff 
wherein  he  referred  to  a  letter  addressed  by  the  Chi- 
cago Title  &  Trust  Company  to  Messrs.  Foreman, 
Levin  &  Eobertson  under  same  date.  This  letter  was 
written  after  both  deeds  that  passed  between  the  par- 
ties had  been  placed  of  record,  and  finds  title  in  plain- 
tiff to  the  north  100  feet  and  to  the  south  65  feet  of 
Lot  6,  and  the  balance  in  Joseph  Hartmaim,  his  heirs 
or  devisees.  The  letter  of  August  8th  previously  re- 
ferred to  waived  the  question  of  survey  upon  the 
issuance  of  a  guaranty  policy.  K  a  survey  had  been 
made  at  the  time  of  the  transfer  of  the  property  in 
question,  it  would  have  been  discovered  that  Lot  6  was 
165  feet  11  inches  long;  but  the  letter  of  August  8th 
explains  why  the  survey  was  not  made,  viz.,  plaintiff 
accepted  in  lieu  thereof  a  guaranty  policy  for  $75,000. 
It  is  fair  to  presume,  therefore,  that  it  was  by  reason 
of  acting  favorably  on  the  letter  of  August  8th  sent  to 
the  defendant's  agent  by  the  plaintiff  that  the  plaintiff 
was  endeavoring  to  secure  the  guaranty  policy,  and 
that  as  a  result  of  this  endeavor,  the  opinion  of  title  in 
the  letter  of  September  13th  was  given  by  the  Chicago 
Title  &  Trust  Company  to  Mr.  Foreman  as  agent  of  the 
defendant.  The  acceptance  of  the  offer  of  August  8lh 
may  be  further  inferred  from  the  admissions  by  de- 
fendant in  its  affidavit  of  merits,  wherein,  while  it 
denies  that  defendant  agreed  to  supply  plaintiff  with 
a  policy  of  insurance  on  Lot  6,  yet  it  admits  that  it 
agreed  to  supply  plaintiff  with  a  policy  of  insurance 
on  the  property  described  in  the  second  deed.  This  is 
also  admitted  in  the  stipulation  of  facts  already  ad- 
verted to ;  and  furthermore,  in  the  letter  of  November 
11,  1911,  written  by  Mr.  Foreman  to  Mr.  Sheriff, 
wherein  it  is  stated  that  it  had  agreed  to  furnish  a 
guaranty  policy  covering  the  property  mentioned  in 
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the  opinion  of  title  already  set  forth  in  the  letter  of 
August  7th  by  the  Chicago  Title  &  Trust  Company  to 
defendant's  attorneys.  From  the  correspondence  and 
the  action  of  the  parties  there  can  be  no  doubt  that  the 
transaction  proceeded  upon  the  theory  that  the  guar- 
anty policy  would  be  issued,  the  only  question  being 
whether  the  policy  was  to  cover  the  property  described 
in  the  first  deed  or  the  property  described  in  the  sec- 
ond deed  as  the  north  100  feet  and  the  south  65  feet 
of  Lot  6. 

In  the  course  of  communications  between  the  parties, 
counsel  asked  for  the  tax  receipts,  and  these  were  sup- 
plied by  defendant's  representatives.  The  tax  receipts 
for  1909  were  two  in  number,  and  covered  the  north 
100  feet  and  the  south  65  feet  of  Lot  6,  respectively. 
The  tax  receipt  of  July  15,  1910,  was  for  taxes  on  the 
property  described  as  Lot  6,  and  did  not  make  any 
distinction  between  the  north  100  and  the  south  65  feet. 
The  property  therein  is  treated  as  one  piece.  These 
tax  receipts  were  furnished  by  the  defendant  and  taxes 
receipted  for  in  these  receipts  were  paid  by  the  de- 
fendant before  the  deeds  were  passed. 

The  three-story  brick  building  covered  the  lot  from 
the  north  end  to  within  12  feet  of  the  south  end, 
inclusive  of  the  11  inches  in  the  center  which  was  dis- 
covered by  the  survey  as  not  being  covered  by  the  sec- 
ond deed,  but  was  included  in  the  first  deed.  It  is  fair 
to  presume,  therefore,  that  in  conveying  Lot  6  with 
the  building  thereon,  without  the  exact  dimensions 
being  set  forth  in  the  description,  that  the  defendant 
not  only  intended  to  but  did  convey  165  feet  11  inches. 
When  on  August  8th  an  offer  was  made  of  $75,000  upon 
condition  of  defendant's  furnishing  plaintiff  a  guar- 
anty policy,  and  as  a  result  of  which  a  deed  was  given 
covering  Lot  6,  there  is  no  room  left  for  any  doubt  that 
plaintiff  expected  to  receive  a  guaranty  policy  on  Lot 
6,  and  that  it  had  the  right  to  receive  same  from  the 
defendant;  that  defendant,  by  acting  upon  said  letter 
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and  conveying  the  property  and  receiving  $75,000,  in 
view  of  the  facts  and  circumstances  in  evidence  in  this 
case,  led  the  plaintiff  to  believe  that  it  would  furnish 
such  a  guaranty  policy  covering  Lot  6  which  would 
protect  the  title  of  the  plaintiff  as  to  the  11  inches  not 
included  in  the  second  deed,  and  this  notwithstanding 
the  fact  that  a  second  deed  was  given  which  conveyed 
only  the  north  100  and  the  south  65  feet.  If  it  had  been 
intended  that  only  such  property  was  guarantied 
against,  there  was  no  necessity  for  the  first  deed.  We 
believe,  the  defendant  having  failed  to  furnish  a  guar- 
anty policy  covering  Lot  6,  plaintiff  had  the  right  to 
secure  same  from  the  Chicago  Title  &  Trust  Company. 
The  stipulation  of  facts  offered  in  evidence  admitted 
that  the  price  for  the  guaranty  policy  covering  Lot  6 
as  described  in  the  first  deed  was  fair  and  reasonable. 
The  court  therefore  incorrectly  applied  the  law  to  the 
facts.  In  law,  under  the  facts  and  circumstances  in 
evidence,  plaintiff  was  entitled  to  a  guaranty  policy 
covering  Lot  6,  and  the  judgment  of  the  court  should 
therefore  have  been  for  $353,80.  The  case  must  there- 
fore be  reversed.  There  being  no  dispute  on  the  facts, 
the  case  will  not  be  remanded  but  judgment  entered 
here  for  $353.80  in  favor  of  the  plaintiff. 

Judgment  reversed  and  judgment  here  for  $358M 
and  costs  of  suit. 
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James  Todd,  Defendant  in  Error,  t.  8.  Hamstrom, 
Plaintiff  in  Error. 

Oen.  No.  19,63S.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Sguixt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1918.  Affirmed.  Opinion  filed  February  4, 
1916. 

Statement  of  the  Case. 

Action  by  James  Todd  against  S.  Hamstrom  to 
recover  for  a  balance  alleged  to  be  dne  on  account  of 
extra  mason  work,  excavating  and  material  furnished 
upon  a  building.  From  a  judgment  for  $384.70  against 
defendant  in  favor  of  plaintiflF,  defendant  brings  error. 

Plaintiff  *s  statement  of  claim  set  out  in  detail  the 
extra  mason  work,  excavating  and  material  furnished 
for  and  at  the  request  of  the  defendant,  for  the  build- 
ing being  constructed.  It  further  stated  that  the  value 
of  the  said  extra  mason  work,  excavating  and  material 
was  figured  on  the  basis  of  prices  agreed  upon  in  the 
original  contract,  save  as  to  a  special  agreement  in 
regard  to  certain  brick,  with  reference  to  which  plain- 
tiff claims  that  in  order  to  secure  an  early  completion 
of  the  building  it  was  necessary  to  pay  for  222,000 
brick  $7  per  thousand  instead  of  $6,  and  that  defend- 
ant agreed  with  plaintiff  to  pay  one-half  of  said 
advance.  It  set  forth  in  detail  the  credits  by  cash  pay- 
ments, and  also  the  credits  by  reason  of  allowances  to 
the  plaintiff  in  the  use  of  a  cheaper  grade  of  brick  for 
face  and  mantel  work  than  had  been  provided  for  in 
the  contract,  the  change  in  the  character  of  the  brick 
being  made  imder  an  agreement  between  the  plaintiff 
and  the  defendant;  that  after  allowing  all  credits  there 
was  due  plaintiff  from  defendant,  because  of  the  extra 
mason  work,  excavating  and  material,  the  sum  of 
$408.70.   Plaintiff  further  set  forth  in  his  statement  of 


410  AppetiTiAtb  Cotjetb  of  Iujnois. 

Todd  y.  Harnstrom,  191  IlL  App.  409. 

claim  that  he  had  offered  to  submit  his  claim  to  one 
L.  Ostling,  mutually  selected  as  arbitrator,  but  that  the 
said  Ostling  neglected  and  refused  to  comply  with  the 
request  of  the  plaintiff  for  arbitration  of  the  amount 
due  plaintiff  for  said  extra  work  and  material. 

To  this  statement  of  claim,  defendant  filed  an  affida- 
vit of  merits  wherein  he  set  forth  that  the  contract 
provided  the  manner  in  which  alterations,  additions  or 
extra  work  should  be  appraised;  that  following  the 
manner  so  provided,  the  valuation  placed  on  said  extra 
work  was  $350;  *'that  an  accounting  was  had  between 
the  plaintiff  and  defendant  herein  on  or  about  October 
31, 1910;  that  the  value  of  all  alterations,  additions  and 
extras  was  fixed  and  agreed  upon  at  the  sum  of  $350; 
that  on  said  date  all  payments  and  all  items  and  mat- 
ters in  dispute  between  the  parties  hereto  and  all  al- 
lowances were  checked  over  and  agreed  upon,  and  thai 
on  said  date  it  was  found  and  agreed  that  the  sum  of 
$250.50  was  the  sum  then  due  and  owing  to  plaintiff 
which  said  sum  was  on  said  date  paid  to  said  plaintiff/* 
The  affidavit  of  merits  then  concluded  with  the  state- 
ment that  defendant  had  paid  all  claims  under  the  said! 
contract  and  for  extras  mentioned,  and  that  there  was 
nothing  due  plaintiff. 

Upon  the  issues  presented  by  the  affidavit  of  merits, 
defendant  testified  that  he  had  informed  plaintiff  that 
the  value  of  the  extra  work  and  material  furnished 
was  $350.  There  was,  however,  no  explanation  as  to 
how  this  figure  was  arrived  at.  Defendant  further 
testified  that  the  credits  to  be  allowed  by  reason  of  the 
different  quality  of  mantel  and  face  brick  used  should 
Jiave  been  $337.50  (which  was  $31.50  more  than  plain- 
tiff had  allowed  on  that  item) ;  that  in  addition  to  this, 
he  mentioned  to  plaintiff  three  items  aggregating 
$60.50,  for  certain  work  done  by  him  (defendant)  which 
should  have  been  performed  by  the  plaintiff  under  the 
original  contract;  and  an  additional  allowance  on 
brick,  of  $19.50,  claimed  by  him;  that  plaintiff  had 
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acquiesced  in  such  credits  and  that  an  accounting  on 
this  basis  showed  there  was  due  from  defendant  to  the 
plaintiff  the  sum  of  $250*50 ;  that  this  accounting  was 
had  on  October  31st,  and  that  he  then  handed  plaintiff 
a  check  for  that  sum;  and  further,  that  in  the  presence 
of  the  plaintiff  on  that  day  he  made  the  following 
memorandum  on  the  back  of  the  original  contract  (de- 
fendant's exhibit  5) :  ''Ck.  Oct.  31st,  1910  in  full  and 
extras,  $250.50. '^  Defendant  also  offered  in  evidence 
certain  documents  which  contained  figures  which  he 
claimed  to  be  evidence  of  the  accounting  arrived  at  be- 
tween the  plaintiff  and  the  defendant. 

Plaintiff  denied  categorically  the  testimony  of  the 
defendant  with  reference  to  having  entered  into  any 
agreement  whereby  all  payments,  items  and  matters  in 
dispute  were  checked  over  and  agreed  on,  and  that 
there  was  foimd  due  and  owing  plaintiff  the  sum  of 
$250.50.  He,  moreover,  denied  that  there  ever  was 
brought  to  his  attention  any  memorandum  to  the  extent 
of  $60.50  as  testified  to  by  the  defendant,  or  that  he 
allowed  a  credit  to  defendant  for  that  sum.  He,  more- 
over, denied  that  the  difference  in  favor  of  the  defend- 
ant by  reason  of  the  change  in  the  quality  of  face  and 
mantel  brick  was  $337.50,  or  that  there  was  a  further 
allowance  on  brick  of  $1,9.50;  he  furthermore  denied 
that  defendant  in  his  presence  called  his  attention  to 
the  fact  that  he  (defendant)  had  made  a  memorandum 
that  that  check  for  $250.50  was  a  settlement  in  full. 
The  exhibits  with  reference  to  these  items  of  $60.50, 
$19.50  and  $337.50  were  all  in  the  handwriting  of  de- 
fendant or  his  representative,  and  nowhere  did  any  of 
these  exhibits  bear  any  writing  or  memorandum  made 
by  the  plaintiff  or  his  representative,  save  exhibit  5, 
which  was  the  contract  itself. 

James  Ot.  Seikneb  and  Joel  C.  Cablson,  for  plaintiff 
in  error. 

Meek  &  MoDokald,  for  defendant  in  error. 
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Me.  Justice  Pam  delivered  the  opinion  of  the  court. 
AlMstrad;  of  the  Decision* 

1.  AoooTTNT  BTATED,  S  23* — burden  of  afflrmoHve  defense.  In  an 
action  for  work  done  and  material  fnrnisbed  on  a  building,  where 
tbe  defendant  Bet  up  in  his  affldaTit  of  merits  that  the  parties 
lirrlved  at  an  agreement  of  all  items  and  matters  in  dispute  and 
that  said  agreement  constituted  an  account  stated  and  that  the 
amount  arrived  at  in  a  certain  sum  having  been  paid,  the  agree- 
ment constituting  the  account  stated  having  been  fulfilled,  and 
that  there  was  nothing  further  due  plaintiff  from  defendant,  the 
affidavit  of  merits  not  denying  that  the  extra  work  and  material 
had  been  furnished  nor  the  value  thereof,  held  that  the  defense 
relied  upon  constituted  an  affirmative  one  of  an  account  stated 
upon  which  defendant  had  the  burden  of  prool 

2.  Assumpsit,  action  of,  §  89* — sufficiency  of  evidence  to  sup- 
port recovery.  Where  there  was  no  denial  of  plaintilTB  Itemized 
statement  of  claim  either  in  the  affidavit  of  merits  or  opening 
statement  for  the  defendant,  and  there  was  an  express  admission 
that  there  was  extra  labor  performed  and  extra  material  fur- 
nished, and  plaintiff  offered  testimony  tending  to  prove  his  claim 
as  set  out  In  a  statement  of  claim,  the  only  question  in  the  case 
being  whether  there  had  been  an  accounting  agreed  on  which  con- 
stituted an  account  stated,  evidence  held  to  fully  warrant  the  trial 
court's  finding  for  plaintiff. 

3.  AccoBD  AND  SATISFACTION,  §  8* — insufficiency  of  evidence  to 
establish.  In  an  action  for  work  done  and  material  furnished  upon 
a  building,  evidence  held  to  fall  to  overcome  a  finding  for  plaintiff 
as  against  a  defense  of  an  account  stated  and  settlement. 


Hary  Anne  Liehtenhan,  Appellee,  y.  Prudential  In- 
suranee  Company  of  Ameriea,  Appellant. 

Oen.  No.  19,773. 

1.  INSUBANCE,  S  191* — duty  of  insured  to  surrender  poUcy  for 
paid-up  endowment  or  cash  value.  Where  an  insurance  policy 
provides  that  if  it  shall  lapse  or  become  forfeited  It  may  he  sur- 
rendered for  a  nonpartlclpating  paid-up  endowment  or  tor  a  ^^■fth 
surrender  value  as  indicated  in  a  table,  the  language  creates  an 
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option  requiring  the  exercise  of  the  privilege  of  the  beneAciary  or 
insured  within  a  certain  time,  so  that  a  failure  to  exercise  the 
option  within  the  lilnlted  period  of  time  terminates  the  right  baaed 
on  such  language  in  the  policy. 

2.  Insurance,  9  191* — futility  of  wurrender  o/  aelf-exeoutiiig  poll' 
icy.  Where  a  policy  provided  that  if  it  should  lapse  or  become  for* 
felted  and  be  not  surrendered  for  a  paid-up  endowment  policy, 
the  company  would  write  in  lieu  thereof,  without  any  action  on  the 
part  of  the  insured,  a  nonpartidpating  paid-up  term  policy  Cor  a 
period  indicated  by  a  table  incorporated  therein,  fteU  the  language 
printed  in  Italics  in  the  policy  made  that  provision  of  the  policy 
self-executing,  so  that  nothing  was  left  for  the  insured  or  bene- 
ficiary to  do  to  get  the  benefit  thereof. 

3.  Insxtbancb,  S  191* — effect  of  provition  for  surrender  in  an 
otherwise  self-executing  policy.  Where  a  policy  provided  that  in 
case  of  lapse,  without  any  action  on  the  part  of  the  insured,  the 
company  would  write  a  nonparticipating  paid-up  term  policy  as 
indicated  by  an  incorporated  table,  the  language  that  "the  paid-up 
term  policy  will  be  delivered  on  the  legal  surrender  of  this  policy," 
does  not  change  the  effect  of  the  preceding  provision  for  a  self- 
executing  automatic  term  policy,  independent  of  any  act  on  the 
part  of  the  insured  or  beneficiary,  the  law  not  requiring  the  doliig 
of  a  useless  thing. 

4.  Death,  S  9* — elements  of  legal  presumption  of.  Where  a 
person  leaves  home  with  the  expectation  of  returning  thweto 
within  a  short  time  and  he  remains  away  and  his  absence  is  un- 
explained and  unaccounted  for  and  no  intelligence  is  received 
from  him  and  he  is  not  heard  from,  and  his  whereabouts  cannot 
be  ascertained  although  diligent  search  and  inquiry  are  made  in 
the  vicinity  of  his  home  and  at  such  places  as  he  would  be  likely 
to  go  and  from  such  persons  as  he  would  be  likely  to  meet  and 
know,  and  nothing  is  heard  from  or  of  him,  and  he  remains  away 
from  his  family  and  home  for  a  period  of  seven  years,  a  presump- 
tion arises  from  these  facts  that  he  is  dead,  unless  there  are  other 
facts  and  circumstances  shown  which  will  rebut  and  overcome  such 
presumption  of  death. 

5.  Death,  S  ^^—sufficiency  of  evidence  to  raise  legal  pre-emp- 
tion of.  In  an  action  on  an  insurance  policy,  based  on  the  legal 
presumption  of  death  after  the  expiration  of  seven  years  from  the 
time  of  the  disappearance  of  the  insured,  evidence  held  to  warrant 
the  jury  in  arriving  at  the  conclusion  that  he  was  dead. 

6.  Death,  %  Z^— sufficiency  of  evidence  to  show  diligent  search. 
In  an  action  on  a  policy  of  insurance,  inquiries  made  under  the 
facts  are  held  sufficient  for  the  jury  to  hold  that  a  diligent  search 
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had  been  made  Buch  as  to  raise  a  presumption  of  death  after  the 
expiration  of  seven  years  from  the  time  an  insured  had  disap- 
peared. 

7.  Municipal  Court  of  Chicago,  §  17* — effect  of  reading  inBtruo- 
tiona  from  memoranda.  Where  the  instructions  to  the  jury  in  the 
Municipal  Court  consisted  of  one  connected  oral  charge,  the  fact 
that  certain  paragraphs  were  presented  to  the  court  in  writing 
and  that  the  court  while  instructing  the  jury  may  have  read  from 
the  memorandum  containing  such  paragraphs,  does  not  make  that 
part  of  the  charge  a  written  instruction,  the  record  expressly  stat- 
ing and  showing  that  the  court  instructed  the  Jury  orally. 

8.  Death,  §  8* — inadmUHMlity  of  rumor  roithout  statement  of 
source.  It  is  improper  to  give  a  general  rumor  without  stating 
the  source  of  the  rumor  to  explain  the  disappearance  of  an  insured, 
as  against  the  presumption  of  death  arising  after  the  expiration 
of  seven  years. 

9.  Death,  §  8* — when  rumor  is  admissible  as  sTiotoing  reason 
for  disappearance  of  one  presumed  dead.  Where  the  record  shows 
that  whenever  a  witness  could  give  the  source  of  his  information 
as  to  a  rumor  as  affecting  the  reason  for  the  disappearance  of  an 
Insured,  the  court  permitted  him  to  state  the  source  thereof  and 
the  character  of  the  rumor,  held  that  the  jury  had  before  them  the 
evidence  as  to  the  rumor,  especially  since  the  fact  of  the  rumor 
was  made  the  subject-matter  of  part  of  the  oral  charge  of  the  court 
to  the  jury. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  E^wabd 
T.  Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  February  4, 
1915.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  by  the  Court.  This  is  an  action  brought 
in  the  Municipal  Court  of  Chicago  on  June  24,  1911, 
for  the  recovery  of  the  amount  due  Mary  Anne  Licht- 
enhan,  appellee  (and  hereinafter  referred  to  as  the 
plaintiff  or  beneficiary),  on  a  policy  of  insurance  is- 
sued by  the  Prudential  Insurance  Company  of  Amer- 
ica, appellant  (and  hereinafter  referred  to  as  the 
defendant  or  the  Company),  on  February  9, 1903,  upon 
the  life  of  George  Henry  Lichtenhan,  husband  of  the 
plaintiff  (and  hereinafter  referred  to  as  the  insured), 
in  favor  of  plaintiff,  his  wife.    Insured  disappeared 
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on  or  about  February  15,  1903,  and  has  never  been 
heard  frona  since  that  date,  but  the  plaintiff,  who  was 
the  beneficiary  in  the  policy,  paid  the  premiums  on 
same  up  to  February  9,  1905.  Suit  was  brought  upon 
the  assumption  that  the  insured  was  dead,  and  that  his 
death  occurred  at  the  expiration  of  the  seventh  year 
after  his  disapt)earance,  his  absence  having  been  con- 
tinuous and  unexplained,  and  without  any  intelligence 
of  his  whereabouts  having  been  received  by  friends, 
relatives  or  those  with  whom  he  would  have  been  likely 
to  communicate  concerning  his  whereabouts. 

The  statement  of  claim  and  affidavit  of  merits  filed 
by  the  respective  parties,  and  the  trial  of  the  case, 
presented  but  two  issues,  viz.: 

(1)  That  the  plaintiff's  evidence  did  not  bring  the 
case  within  the  doctrine  of  the  presumption  of  death 
after  an  absence  of  seven  years ;  (2)  that  the  insurance 
policy  was  not  in  force. 

The  case  was  tried  before  a  court  and  jury,  and  the 
issue  whether  or  not  the  policy  was  in  force  was  con- 
cededly  a  question  of  law.  The  other  issue  was  a  ques- 
tion of  fact  to  be  determined  by  the  jury  under  correct 
rulings  as  to  the  evidence  and  proper  instructions. 

The  court  held,  as  a  matter  of  law,  that  the  policy 
was  in  force,  and  referred  the  issue,  on  the  presump- 
tion of  death  after  an  absence  of  seven  years,  to  the 
jury.  The  jury  determined  that  issue  in  favor  of  the 
plaintiff,  and  assessed  her  damages  in  the  sum  of 
$1,162.50;  the  plaintiff,  however,  remitted  the  sum  of 
$50,  and  judgment  was  accordingly  entered  for 
$1,112.50,  from  which  judgment  this  appeal  has  been 
prosecuted. 

HoYNB,  O'CoNNOB  &  Irwin,  for  appellant;  Cabl  J. 
AppeiXi,  of  counsel. 

BosENTHAi.  &  Hamill,  f or  appellee ;  Leo.  F.  Wobmseb, 
Nicholas  B.  Jones  and  Cabboll  CabuthebSi  of  counsel. 


416  ApPlLZ^AiXB  OOTTBTS  07  lULINOIB. 

LIdhtenhan  ▼.  Prudential  Ins.  Co.,  191  111.  App.  412. 

Me.  JtTBTiGB  Pam  delivered  the  opinion  of  the  court. 
The  substance  of  defendant's  contention  on  this  ap- 
peal is  set  forth  in  its  brief  as  follows : 

(1)  Where  a  policy  of  insurance  gives  the  insured 
the  right  to  a  paid-up  term  policy  upon  surrender  of 
the  original  policy,  he  must  make  a  demand  for  such 
term  policy  and  surrender  the  old  one  before  he  is  en- 
titled to  sue  or  enforce  the  covenants  of  such  term 
policy. 

(2)  In  order  to  raise  the  presumption  of  death  from 
seven  years  ^  absence,  it  must  be  shown  that  it  is  such 
an  unexplained  absence  as  cannot  be  reasonably  ac- 
counted for  except  on  the  presumption  of  death ;  and 
it  must  be  shown  that  diligent  search  has  been  made, 
without  avail,  for  the  missing  person.  We  shall  con- 
sider these  contentions  ad  seriatim. 

In  arguing  its  first  contention,  defendant  insists  that 
the  policy  having  lapsed  for  failure  to  pay  the  prem- 
iums, plaintiff  could  only  have  based  her  action  upon 
a  clause  in  the  policy  which  specified  that  if  the  policy 
should  lapse  after  having  been  in  force  two  years,  the 
insured  should  have  several  options,  one  of  which  was 
to  demand  from  the  company,  upon  the  legal  surrender 
of  the  old  policy,  a  paid-up  term  policy  extending  the 
insurance  for  five  years  and  two  hundred  and  thirty 
days  from  the  date  to  which  the  premium  had  been 
paid;  and  further,  that  neither  the  insured  nor  his 
beneficiary  ever  exercised  such  option  or  demanded  a 
policy,  or  ever  surrendered  the  original  policy,  during 
such  five-year  term  or  thereafter,  and  that  therefore 
the  rights  of  the  plaintiff  as  beneficiary  under  the 
policy  had  been  terminated. 

In  its  brief  and  argument,  defendant  cited  many 
cases  on  this  point  and  quoted  liberally  from  several  of 
them,  but  at  the  oral  argument,  it  relied  in  the  main 
upon  the  case  of  Blume  v.  Pittsburg  Life  S  Trust  ,Co., 
263  111.  160,  which  case  had  been  previously,  by  leave 
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of  this  court,  added  to  the  list  of  authorities  cited  in 
its  brief.  However,  the  terms  of  the  policy,  a  construc- 
tion of  which  was  involved  in  that  case,  were  entirely 
different  from  the  terms  of  the  policy  in  the  case  at 
bar,  and  this  difference  in  the  terms  of  the  policies 
makes  the  decision  in  the  case  of  Blume  v.  Pittsburg 
Life  &  Trust  Co.,  supra,  inapplicable.  The  policy  in 
the  case  at  bar  contained  the  following  provision : 

'' PAID-UP  ENDOWMENT  POLICY  OR  EX- 
TENDED  INSURANCE.— If  this  Policy,  after  being 
in  force  two  full  years,  shall  lapse  or  become  forfeited 
for  the  non-payment  of  any  premium  on  the  date  when 
due,  as  specified  on  the  first  page  hereof,  or  of  any  note 
given  for  a  premium  or  loan  made  in  cash  on  such 
Policy  as  security,  or  of  any  interest  on  such  note  or 
loan,  it  may  be  surrendered  for  a  non-participating 
Paid-up  Endowment  Policy,  as  specified  in  the  follow- 
ing table,  to  mature  at  the  same  time  as  this  Policy; 
provided  the  Policy  be  legally  surrendered  to  the  Com- 
pany within  three  months  after  the  date  to  which  prem- 
iums have  been  duly  paid.  If  this  Policy,  having  lapsed 
or  become  forfeited  as  above,  be  not  surrendered  for 
a  Paid-up  Endowment  Policy,  the  Company  will  write 
in  lieu  of  this  Policy,  and  without  any  action  on  the 
part  of  the  insured,  a  non-participating  Paid-up  Term 
Policy  for  the  full  amount  insured  by  this  Policy,  such 
Paid-up  Term  Policy  to  be  dated  on  the  day  to  which 
premiums  have  been  duly  paid,  and  to  continue  in  force 
for  the  term  indicated  by  the  following  table.  *  *  • 
The  Paid-up  Term  Policy  will  be  delivered  on  the  legal 
surrender  of  this  Policy. 

*'0R  CASH  SURRENDER  VALUE.— If  this  Policy 
be  legally  surrendered  to  the  Company  within  three 
months  from  the  end  of  the  second  year  from  its  date 
or  any  year  thereafter,  all  premiums,  required  by  the 
terms  of  the  Policy,  to  the  end  of  that  year  have  been 
paid  in  full,  the  Company  will  pay  therefor  the  sum 
indicated  by  the  following  table.'' 

The  paragraph  entitled  **  Paid-up  Endowment  Policy 
or  Extended  Insurance"  provided  that  **If  this  policy, 

ToL  cr.yxxxi  t? 
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after  being  in  force  two  full  years,  shall  lapse  or  be- 
come forfeited  *  *  *  it  may  be  surrendered  for  a 
non-participating  paid-up  endowment  policy''  (italicis 
ours),  and  further,  that  the  old  policy  be  legally  sur- 
rendered to  the  Company  within  three  months  after 
the  date  to  which  the  premiums  had  been  duly  paid. 
And  the  second  paragraph,  headed  ''Or  Cash  Sur- 
render Value"  also  provided  that  if  the  policy  be  sur- 
rendered to  the  Company  within  three  months  from 
the  end  of  the  second  year  from  its  date,  the  premiums 
having  been  paid  in  full,  the  Company  would  pay  a 
certain  sum  indicated  in  the  table,  as  the  cash  sur- 
render value  of  the  policy. 

If  a  recovery  had  been  based  on  the  aforesaid  pro- 
visions in  the  policy  (and  it  is  conceded  that  it  was 
not),  then  the  decision  relied  upon  by  counsel  in  sup- 
port of  its  contention  {Blume  v.  Pittsburg  Life  d  Trust 
Co.,  supra)  would  apply.  The  policy  construed  in  that 
case  contained  the  words  ''may  be  surrendered,'*  and 
provided  that  it  should  be  legally  surrendered  within 
six  months,  which  corresponds  with  the  provision  just 
quoted  from  the  policy  in  the  case  at  bar,  save  that 
therein  the  option  was  to  have  been  exercised  within 
three  months.  Clearly  this  language  created  an  option 
which  gave  the  beneficiary  or  the  insured  a  privilege, 
and  provided  further  that  such  privilege  must  be  ex- 
ercised within  a  limited  time ;  consequently  the  failure 
to  exercise  that  option  within  the  limited  period  of 
time  terminated  the  right  based  upon  such  language  in 
the  policy.  But  the  rights  of  the  plaintiff  in  this  case 
were  not  based  upon  that  provision,  but  upon  the  fol- 
lowing : 

'*If  this  policy,  having  lapsed  or  become  forfeited 
as  above,  be  not  surrendered  for  a  Paid-up  Endowment 
Policy,  the  Company  will  write  in  lieu  of  this  Policy, 
without  any  action  on  the  part  of  the  insured,  a  non- 
participating  Paid-up  Term  Policy  for  the  full  amount 
insured  by  this  policy,  such  Paid-up  Term  Policy  to  be 
dated  on  the  day  to  which  premiums  have  been  duly 
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paid,  and  to  continue  in  force  for  the  term  indicated 
by  the  following  table. ^'  (The  italics  are  in  the  orig- 
inal policy) ; 

and  it  further  provided  the  length  of  the  term,  based 
upon  a  table  incorporated  as  a  part  of  the  policy.  The 
printing  of  the  words  ''without  any  action  on  the  part 
of  the  insured^'  in  italics  plainly  indicated  that  the 
advantage  of  securing  a  paid-up  term  policy  after 
the  policy  had  elapsed,  without  any  action  on  the  part 
of  the  insured,  was  held  out  as  an  inducement  to  take  a 
policy  in  the  form  it  was  written.  This  language  ''with- 
out any  action  on  the  part  of  the  insured  ^^  cleariy  made 
that  provision  of  the  policy  self -executing,  and  there 
was  nothing  left  for  the  insured  or  the  beneficiary  to 
do  in  order  to  obtain  the  benefit  thereunder.  In  the 
case  of  Blume  v.  Pittsburg  Life  &  Trust  Co.,  supra,  the 
policy  contained  no  such  provision,  consequently  that 
case  is  not  applicable. 

Defendant  contends  that  before  it  can  be  held  liable 
under  this  provision  in  the  policy  it  must  first  have 
issued  a  paid-up  term  policy,  and  that  it  was  not  bound 
to  issue  such  paid-up  term  policy  until  a  legal  sur- 
render of  the  policy  sued  on  in  this  case  had  been  made, 
basing  its  contention  upon  the  following  language  in 
the  policy:  "The  paid-up  term  policy  will  be  delivered 
on  the  legal  surrender  of  this  policy.'^  In  our  opinion, 
these  words  do  not  change  the  effect  of  the  preceding 
language  in  the  provision.  The  policy  already  provided 
that  without  any  action  on  the  part  of  the  insured  the 
Company  would  write  a  non-participating  paid-up 
policy  for  the  full  amount  for  a  certain  period  as  gov- 
erned by  the  table  incorporated  in  the  policy.  This 
language  clearly  indicated  that  the  provision  was  self- 
executing  and  automatic,  and  was  not  dependent  upon 
any  act  of  the  insured  or  the  beneficiary.  The  law 
does  not  favor  the  doing  of  any  useless  act,  and  the 
surrender  of  the  policy  would  be  clearly  a  formal  act 
of  no  consequence  and  imessential.    Devine  v.  Federal 
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Life  Ins.  Co.,  250  111.  203  (pp.  206,  207) ;  Rose  v.  Mutual 
Life  Ins.  Co',  of  New  York,  240  HI.  45  (pp-  51,  52).  The 
very  beginning  of  this  suit  was  a  notice  to  the  defend- 
ant that  plaintiff  was  claiming  the  benefit  of  this  pro- 
vision in  the  policy.  The  fact  was  admitted  that  the 
policy  had  been  in  force  two  full  years,  and  therefore 
the  court  properly  held,  under  the  provisions  in  the 
policy,  that  the  plaintiff  was  entitled  to  a  nonpartic- 
ipating  paid-up  term  policy  for  the  full  amount  of  this 
policy,  for  the  term  of  five  years  and  two  hundred  and 
thirty  days ;  and  the  mere  fact  that  the  actual  paid-up 
term  policy  itself  had  not  been  delivered  in  no  way 
deprived  the  plaintiff  of  her  right  to  bring  her  action, 
providing  the  plaintiff  had  maintained  her  contention 
that  the  insured  must  have  been  presumed  dead  be- 
cause of  his  continued  and  unexplained  absence  for 
more  than  seven  years,  and  that  notwithstanding  re- 
peated inquiries,  nothing  had  been  heard  or  seen  of 
him  since  his  disappearance,  by  his  friends,  relatives 
or  those  with  whom  he  would  naturally  have  com- 
municated. 

This  brings  us  to  the  second  issue  in  the  case  as  con- 
tended for  by  the  defendant,  viz.,  that  in  order  to  raise 
the  presumption  of  death  from  seven  years'  absence, 
it  must  be  shown  that  it  is  such  an  unexplained  ab- 
sence as  cannot  be  reasonably  accounted  for  except  on 
the  presumption  of  death ;  and  it  must  be  shown  that 
diligent  search  has  been  made,  without  avail,  for  the 
missing  person. 

Counsel  for  both  parties  agree  that  the  correct  rule 
of  law  as  to  the  presumption  of  death  after  a  continued 
and  unexplained  absence  for  seven  years  is  stated  in 
the  case  of  Kennedy  v.  Modern  Woodmen,  243  111.  560, 
wherein  it  was  said  (p.  566) : 

''The  law  is  well  settled  in  this  State  that  where  a 
person  leaves  home  with  the  expectation  of  returning 
thereto  within  a  short  time  and  he  remains  away  and 
his  absence  is  unexplained  and  unaccounted  for  and  no 
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intelligence  is  received  from  him  and  he  is  not  heard 
from,  and  his  whereabouts  cannot  be  ascertained  al- 
though diligent  search  and  inquiry  are  made  in  tiie 
vicinity  of  his  home  and  at  such  places  as  he  would  be 
likely  to  go  and  from  such  persons  as  he  would  be 
likely  to  meet  and  know  and  nothing  is  heard  from  or 
of  him,  and  he  remains  away  from  his  family  and  home 
for  the  period  of  seven  years,  a  presumption  arises 
from  these  facts  that  he  is  dead,  unless  there  are  other 
facts  ahd  circumstances  shown  which  will  rebut  and 
overcome  such  presumption  of  death.  Whiting  v. 
Nicholl,  46  111.  230;  Johnson  v.  Johnson,  114  id.  611; 
Reedy  v.  MUlizen,  155  id.  636;  Hitz  v.  Ahlgren,  170  id. 
60;  Policemen's  Benevolent  Assn.  v.  Ryce,  213  id.  9." 
This  has  been  the  law  in  our  State  since  the  decision 
by  Mr.  Chief  Justice  Breese  in  the  case  of  Whiting  v. 
Nicholl,  46  HI.  230,  wherein  he  said  (p.  241) : 

'*As  held  by  the  courts  of  this  country,  the  doctrine 
is,  that  a  person  once  found  to  be  alive,  is  presumed 
to  continue  to  live  until  there  be  proof  of  the  contrary. 
At  the  end  of  seven  years  from  the  time  he  was  last 
heard  of,  the  presumption  of  life  ceases,  and  the  op- 
posite presumption  of  death,  takes  its  place.  The  legal 
presumption,  as  we  understand  from  the  decisions 
quoted  by  appellee,  establishes  not  only  the  fact  of 
death,  but  also  the  time  at  which  the  person  shall  first 
be  accounted  dead.  This  is  an  arbitrary  presumption, 
but  rendered  necessary  on  grounds  of  public  policy,  in 
order  that  rights  depending  upon  the  life  or  death  of 
persons  long  absent  and  unheard  of,  may  be  settled  by 
some  certain  rule.*^ 

And  it  has  again  been  enumerated  in  the  case  of  Don- 
ovan V.  Major,  253  111.  179  (p.  182),  which  quotes  ap- 
provingly the  language  in  the  case  of  Whiting  v. 
Nicholl,  supra. 

Defendant  contends  that  the  evidence  introduced  by 
the  plaintiff  failed  to  set  forth  a  state  of  facts  which 
would  permit  the  court  to  apply  the  principle  of  law  as 
to  the  presumption  of  death,  as  set  forth  in  the  cases 
heretofore  cited,  and  that  the  court  erred  in  refusing 
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to  instruct  for  the  defendant,  both  at  the  close  of  the 
plaintiff's  case  and  at  the  close  of  all  the  evidence  in 
the  case,  as  requested  by  the  defendant  in  written  in- 
structions. 

As  to  this  contention  the  question  arises,  did  the  evi- 
dence present  a  state  of  facts  from  which  the  jury 
could  say  that  from  the  time  of  the  disappearance  of 
the  insured  his  absence  continued  for  seven  years  un- 
explained, and  that  though  diligent  efforts  had  been 
made  to  find  him,  nothing  had  been  heard  of  his  where- 
abouts by  those  who  would  naturally  have  heard  from 
him  if  he  had  been  alive?  If  so,  the  jury  would  hate 
been  entitled  to  indulge  in  the  presumption  of  death, 
as  stated  in  the  case  of  Donovcm  v.  Major,  supra,  which 
presumption  was  subject,  however,  to  rebuttal  by  facts 
or  circumstances  sufficient  to  overcome  it,  or  by  a  con- 
flicting presumption. 

The  evidence  shows  that  at  the  time  of  his  disap- 
pearance the  insured  was  a  man  about  thirty-nine  years 
of  age,  about  six  feet  two  or  three  inches  tall,  weighing 
about  225  pounds, — *'a  man  to  be  noticed  wherever  he 
would  be  seen  on  the  street,''  as  testified  by  one  of  the 
witnesses;  further,  that  he  had  been  married  to  the 
plaintiff  for  a  period  of  nine  years  and  resided  with 
her  continually  in  the  neighborhood  known  as  Hyde 
Park,  and  in  the  immediate  vicinity  of  his  place  of 
residence  at  the  time  of  his  disappearance,  viz.,  5646 
Jefferson  avenue ;  that  for  many  years  he  had  been  in 
the  ice  business  on  his  own  account,  and  at  the  time  of 
his  disappearance  was  the  owner  of  a  wagon  and  team 
of  horses;  that  he  was  last  seen  by  the  plaintiff  and 
members  of  his  family  at  about  ten  o'clock  on  the 
morning  of  either  the  fourteenth  or  fifteenth  of  Feb- 
ruary, 1903 ;  that  on  that  morning  he  brought  ice  to  his 
home  as  usual,  and  played  with  his  children,  and  be- 
fore leaving,  he  told  his  wife  (plaintiff)  that  he  would 
have  $40  for  her  that  night,  with  which  to  pay  the  rent; 
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that  he  was  a  man  of  cheerful  disposition,  very  fond 
of  his  children,  and  at  all  times  a  good  husband ;  that 
in  addition  to  his  own  children,  the  insured  provided 
for  the  children  of  the  plaintiff  by  a  former  marriage, 
who  lived  with  him,  and  that  he  never  made  any  com- 
plaint as  to  their  being  in  the  house,  but  cheerfully 
kept  up  the  household  expenses  of  this  large  family; 
that  at  the  time  of  his  disappearance  the  eldest 
daughter  of  the  plaintiff  was  married  and  was  also 
living  with  her  husband  at  the  home;  that  when  he 
was  last  seen  he  was  attired  in  his  ordinary  working 
clothes ;  that  plaintiff,  at  the  time  of  his  disappearance, 
made  inquiry  of  the  people  in  the  vicinity,  as  to  his 
whereabouts;  that  when  asked  on  cross-examination 
why  she  did  not  inquire  the  same  night,  she  answered, 
**I  was  too  sick  with  my  baby  for  to  go  out  and  make 
inquiries ;*'  that  neither  the  plaintiff  nor  her  children 
nor  any  of  the  neighbors  in  that  vicinity — of  whom  ten 
or  twelve  took  the  stand — had  ever  heard  of  or  from 
the  insured  from  the  time  of  his  disappearance,  viz., 
February  14  or  15,  1903 ;  that  the  insured  was  a  mem- 
ber of  a  fraternal  order  known  as  the  Knights  of 
Pythias,  and  one  witness  (McKenzie)  testified  that 
though  the  lodge  took  it  up,  nothing  was  ever  heard  of 
the  whereabouts  of  the  insured;  that  at  one  time,  the 
plaintiff  having  received  the  information  that  a  man 
answering  the  description  of  the  insured  had  died  in 
a  hospital  in  St.  Paul  or  Minneapolis,  Minnesota,  she 
addressed  a  letter  to  the  chief  of  police  of  Minneapolis, 
inclosing  a  photograph  of  the  insured,  but  that  she 
received  a  reply  stating  that  the  man  there  was  not  the 
insured;  that  inquiry  was  made  of  the  mother  of  the 
insured,  who  resided  in  the  old  Lichtenhan  homestead 
at  North  Germantown,  New  York,  and  also  of  his 
brothers  who  lived  in  New  York  City,  and  that  replies 
were  received  stating  that  nothing  had  been  heard  of 
or  from  him  and  that  they  knew  nothing  of  his  where- 
abouts ;  that  the  plaintiff  for  two  years  after  his  disap- 
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pearance  paid  the  premiums  on  the  policy  in  question, 
and  at  the  time  she  made  the  payments  she  informed 
the  representative  of  defendant  that  her  husband 
had  disappeared;  that  on  March  18,  1910,  she  ad- 
dressed a  letter  to  the  defendant  calling  its  attention 
to  the  fact  that  her  husband  had  been  absent  for  more 
than  seven  years,  and  also  calling  its  attention  to  the 
fact  that  she  had  tried  to  get  back  what  she  had  paid 
in  during  the  first  two  years,  but  that  she  could  not 
get  it,  having  been  told  that  the  policy  would  carry 
itself  for  more  than  five  years  without  paying  any 
more ;  that  to  this  letter  a  reply  was  received  on  March 
24th,  informing  plaintiff  that  it  was  making  an  exam- 
ination of  the  papers  and  would  let  her  hear  further; 
that  on  April  12, 1910,  plaintiff  received  a  communica- 
tion from  defendant,  stating  that  in  further  answer  to 
her  letter  of  March  18th  its  representative  would  call 
on  her,  and  asked  that  she  furnish  him  with  a  pho- 
tograph of  the  insured;  that  shortly  thereafter  a 
photograph  was  furnished  the  defendant;  that  from 
that  period  correspondence  continued  between  plaintiff 
and  defendant,  until  on  December  24th  she  was  in- 
formed that  nothing  could  be  considered  by  the  de- 
fendant until  proofs  of  death  were  submitted;  that 
from  this  time  on  her  matters  in  controversy  were 
taken  up  by  her  attorneys;  that  considerable  cor- 
respondence was  had  between  her  attorneys  and  the 
Company ;  that  from  the  time  of  his  disappearance  up 
to  and  including  the  time  of  the  trial  below  nothing 
had  been  heard  as  to  the  whereabouts  of  the  insured. 
The  evidence  with  reference  to  the  number  of  children 
the  insured  and  the  plaintiff  had  at  the  time  of  his  dis- 
appearance leaves  one  in  doubt  as  to  whether  there 
were  three  children  already  bom,  or  two,  and  another 
about  to  be  born- 
Tested  by  the  admitted  rule  of  law  governing  the 
question  of  the  presumption  of  death,  the  state  of  facts 
presented  by  this  testimony,  in  our  opinion,  dearly 
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entitled  the  plaintiff  to  the  legal  presumption  of  death, 
unless  there  were  other  facts  and  circumstances  to 
rebut  and  overcome  such  presumption  of  death.  De- 
fendant contends  that  there  were  such  facts  and  cir- 
cumstances in  evidence.  On  this  contention  it  relies 
upon  its  evidence  with  reference  to  a  certain  rumor 
that  prevailed  in  the  community,  that  the  insured  had 
committed  a  crime  against  nature  with  a  beast.  It  was 
brought  out  on  cross-examination  of  some  of  the  wit- 
nesses for  the  plaintiff,  and  on  direct  examination  of 
some  of  the  witnesses  for  the  defendant,  that  they  had 
heard  that  a  man  by  the  name  of  Redmond — the  owner 
of  the  stable  where  the  insured  had  kept  his  team  of 
horses — ^had  found  the  insured  in  the  act  of  committing 
the  alleged  crime.  Some  of  the  witnesses,  however, 
testified  that  they  had  not  heard  such  rumor,  others 
that  it  was  not  believed  in  the  community.  A  police 
officer  testified  that,  following  a  conversation  had  with 
Eedmond  on  or  about  the  time  of  the  disappearance 
of  the  insured,  he  looked  for  the  insured,  but  could 
not  find  him.  The  evidence  further  shows  that  no  com- 
plaint had  been  filed  by  the  said  Redmond,  nor  was  any 
warrant  ever  issued  for  the  arrest  of  the  insured;  it 
further  showed  that  Redmond,  at  the  time  of  the  trial, 
resided  in  Bankers,  Michigan,  which  fact  appeared 
from  the  testimony  of  a  witness  for  the  defendant. 
There  was  no  direct  positive  evidence  as  to  the  com- 
mission of  the  alleged  crime  by  the  insured.  Defend- 
ant did  not  see  fit  either  to  call  Redmond  or  take  his 
deposition,  though  it  did  take  the  deposition  of  Mary 
Lichtenhan,  a  sister  of  the  insured,  who  resided  in 
North  Germantown,  New  York.  Defendant  was  evi- 
dently content  to  rest  upon  the  testimony  as  to  the 
rumor  of  the  commission  of  the  crime;  in  fact,  during 
the  course  of  the  trial,  when  objection  was  raised  to  the 
admission  of  evidence  relating  to  this  rumor,  defend- 
ant promised  to  show  that  this  rumor  had  been  brought 
home  to  the  insured,  but  the  record  does  not  disclose 
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any  evidence  tending  to  show  that  fact.  Other  facts 
relied  upon  by  the  defendant  to  explain  the  absence  of 
the  insured  were:  that  a  sister  of  the  insured — ^who 
admitted  a  hostile  attitude  towards  the  plaintiff — tes- 
tified that  the  plaintiff  was  of  a  sarcastic  disposition; 
and  also  that  while  on  a  visit  at  the  home  of  the  insured 
several  years  prior  to  his  disappearance  she  had  heard 
from  the  plaintiff  that  the  insured  had  disappeared 
once  before  for  three  or  four  days ;  and  also  that  he 
had  another  wife  living  in  St.  Paul  from  whom  he  had 
not  been  divorced  prior  to  his-  marriage  to  plaintiff. 
That  such  conversation  ever  took  place  was  denied, 
however,  by  the  plaintiff.  Defendant  relied  further 
upon  the  fact  that  plaintiff  had  secured  a  decree  of 
divorce  from  the  insured  two  or  three  years  after  his 
disappearance. 

Whether  or  not  the  aforesaid  rumor,  the  aforesaid 
testimony  of  the  sister  of  the  insured  and  the  fact  of 
the  divorce  explained  or  fairly  tended  to  explain  the 
continued  absence  of  the  insured  for  seven  years,  was 
clearly  a  question  for  the  jury.  The  jury  by  their  ver- 
dict determined  the  issue  presented  on  this  question, 
in  favor  of  the  plaintiff,  and  we  believe,  under  the  evi- 
dence, that  they  were  fully  warranted  in  arriving  at 
that  conclusion. 

Defendant  further  urges  that  the  failure  of  the  plain- 
tiff to  notify  the  police  and  insert  advertisements  in 
newspapers  showed  that  she  had  not  made  diligent 
inquiry  as  to  the  whereabouts  of  the  insured.  While 
other  persons  situated  as  plaintiff  might  have  followed 
that  course,  yet  the  failure  to  do  so  need  not  be  re- 
garded by  the  jury  as  conclusive  evidence  that  she  did 
not  make  diligent  search ;  nor  can  we  say,  as  a  matter 
of  law,  that  her  failure  to  do  so  was  determinative  of 
her  right  to  claim  the  legal  presumption  of  death  under 
the  other  facts  and  circumstances  in  evidence.  The 
evidence  showed  that  the  insured  disappeared  sud- 
denly; further,  that  there  was  never  anything  heard 
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in  the  vicinity  regarding  him  or  his  whereabouts,  even 
np  to  the  time  of  the  trial  ten  years  after  his  disap- 
pearance ;  that  inquiries  were  made.  The  fact  that 
plaintiff  was  sick  with  her  baby  may  have  accounted 
for  her  failure  to  notify  the  police.  No  facts  or  cir- 
cumstances in  the  evidence  tended  to  show  where  the 
insured  might  have  been  or  could  have  gone,  save  his 
last  known  residence  in  Chicago,  and  the  home  of  his 
childhood.  North  Germantown,  New  York,  where  the 
mother  of  the  insured  still  maintained  the  old  family 
home.  The  testimony  clearly  showed  that  none  of  the 
relatives  knew  his  whereabouts.  When  plaintiff  heard 
of  the  death  of  a  man  in  St.  Paul  answering  the  de- 
scription of  the  insured  she  at  once  acted  upon  it.  The 
insured  was  a  man  of  such  stature  and  appearance  as 
to  be  easily  distinguished  or  recognized  by  his  many 
acquaintances  in  the  vicinity  where  he  resided,  or  by 
any  of  his  brothers  and  sisters  or  by  his  family,  had 
they  ever  seen  or  heard  of  him  since  the  time  of  his 
disappearance.  We  are  therefore  of  the  opinion  that 
the  inquiries  made  under  this  state  of  facts  were  suf- 
ficient for  the  jury  to  hold  that  a  diligent  search  had 
been  made. 

In  the  case  of  WMting  v.  Nicholl,  46  111.  230,  and  the 
Policemen's  Benevolent  Ass'n  v.  Ryce,  213  111.  9,  and 
the  case  of  Kennedy  v.  Modern  Woodmen,  243  HI.  560, 
the  legal  presumption  of  death  was  sustained,  and,  in 
our  opinion,  the  facts  in  the  case  at  bar,  measured  by 
the  facts  and  principles  of  law  as  laid  down  in  the 
aforesaid  cases,  also  sustain  the  legal  presumption  of 
death.  We  are  therefore  clearly  of  the  opinion  not 
only  that  the  court  would  have  erred  to  have  instructed 
the  jury  to  find  for  the  defendant  either  at  the  close 
of  the  plaintiff's  case  or  at  the  close  of  all  the  evidence, 
but  further,  that  under  the  facts  and  circumstances  in 
evidence  in  this  case,  the  jury  were  fully  warranted 
in  finding  the  issues  for  the  plaintiff. 

There  remains  but  the  question  whether  or  not  the 
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court  correctly  instructed  the  jury  as  to  the  law.  The 
instructions  to  the  jury  consisted  of  one  connected  oral 
charge.  The  record  shows  that  they  were  divided  into 
paragraphs  numbered  from  one  to  fourteen.  In  the 
course  of  its  brief,  defendant  makes  the  erroneous 
statement  that  in  addition  to  the  oral  charge,  the  court 
gave  the  jury  certain  written  instructions.  The  record 
shows  that  the  subject-matter  of  the  charge  covered 
by  paragraphs  11, 12  and  13  was  presented  to  the  court 
in  writing,  and  that  before  reading  same,  defendant, 
by  its  counsel,  objected  thereto.  The  record  further 
shows  that  there  was  no  exception  taken  at  the  close 
of  the  charge.  Following  this  in  the  record,  we  have 
the  additional  language: 

''But  the  court  overruled  said  objections  to  the  fore- 
going instructions  numbered  11, 12, 13  and  14,  to  which 
ruling  of  the  court  in  overruling  said  objections  the 
defendant  by  its  attorneys  duly  excepted. '* 
Opposite  this  paragraph  in  the  record  is  written  in 
pencil  the  word  ''out.''  The  fact  that  these  paragraphs 
were  presented  to  the  court  in  writing  and  that  the 
court  while  instructing  the  jury  may  have  read  from 
the  memorandum  containing  these  paragraphs,  does 
not  make  that  part  of  his  charge  a  written  instruction. 
The  record  expressly  states  and  shows  that  the  court 
instructed  the  jury  orally.  It  is  a  grave  question 
whether  or  not  defendant  has  duly  preserved  an  ex- 
ception under  the  law  governing  objections  and  excep- 
tions to  oral  instructions.  The  record  does  not  show 
that  any  specific  objections  were  made,  save  those 
made  before  the  jury  were  instructed  as  to  the  subject- 
matter  contained  in  paragraphs  11,  12  and  13;  and 
nowhere  in  the  record  is  there  a  statement  to  the  court 
indicating  the  reason  why  such  portion  of  the  charge 
was  objectionable,  so  as  to  give  the  court  an  opportu- 
nity to  correct  same  if  there  was  any  error.  We  be- 
lieve the  case  of  Pecararo  v.  Halberg,  246  HI.  95,  and 
cases  therein  cited,  preclude  defendant  from  urging 


Chicago— FntST  Distbict — Febeuakt,  1915.      429 

Lichtenhan  v.  Prudential  Ins.  Co.,  191  111.  App.  412. 

any  error  on  this  state  of  the  record.  However,  we 
need  not  rely  upon  that  point  in  order  to  dispose  of 
defendant's  contention  that  the  court  did  not  correctly 
instruct  the  jury  on  the  law  as  applied  to  the  facts  in 
the  case. 

Defendant  complains  that  the  subject-matter  of  the 
oral  charge  as  contained  in  paragraphs  11  and  12 
peremptorily  instructed  the  jury  to  start  out  with  the 
presumption  that  the  insured  was  dead,  instead  of 
telling  them  first  to  determine  if  there  was  proof  suf- 
ficient to  raise  such  presumption.  Defendant  contends 
that  this  instruction  does  not  bring  to  the  attention  of 
the  jury  that  the  absence  must  be  unexplained,  and, 
furthermore,  that  it  did  not  require  them  to  regard  a 
diligent  search  as  a  necessary  element,  before  the  legal 
presumption  of  death  could  be  indulged  in.  We  do  not 
agree  with  counsel  that  the  instruction  contains  that 
vice.  That  portion  of  the  court's  charge  was  but  part 
of  a  connected  oral  charge  to  the  jury.  In  paragraphs 
6,  7,  8  and  9,  the  jury  were  expressly  told  that  mere 
absence  for  seven  years  without  having  been  seen  or 
heard  from  by  relatives  or  friends  was  not  sufficient  to 
raise  the  presumption  of  death,  if  the  jury  further  be- 
lieved the  evidence  showed  good  reason  for  the  failure 
of  the  insured  to  communicate  with  his  relatives  or 
friends ;  furthermore,  that  if  the  jury  believed  from  the 
evidence  that  the  insured  had,  prior  to  the  time  he  left 
Chicago  in  1905,  committed  a  criminal  or  disgraceful 
act  and  left  for  fear  of  apprehension  and  punishment 
or  disgrace  for  committing  such  act,  they  might  con- 
sider such  circumstance  as  to  whether  or  not  it  was 
sufficient  to  account  for  the  failure  of  the  insured  to 
communicate  with  his  relatives  or  friends;  further- 
more, that  if  they  further  believed  from  the  evidence 
that  there  were  reasons  shown  from  the  evidence  why 
the  insured  would  not  want  his  family,  relatives  and 
friends  to  know  his  whereabouts,  then  the  presumption 
of  death  from  the  absence  of  said  party  for  seven  years 
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or  more  did  not  exist;  further,  they  were  expressly 
told  that  where  a  party  ^s  absence  from  home  for  more 
than  seven  years,  during  which  time  he  has  not  been 
heard  of  by  his  family,  relatives  or  friends,  is  explained 
by  facts  and  circumstances  connected  with  his  leaving 
home,  or  the  evidence  showed  reasons  why  he  left  home 
and  desired  to  conceal  himself,  then  there  was  no  pre- 
sumption of  death  because  of  the  said  absence. 

We  have  already  held  that  the  evidence  fairly  tended 
to  show  that  diligent  inquiry  had  been  made,  and  we 
believe  the  language  of  the  charge,  in  view  of  the  evi- 
dence in  the  case,  clearly  told  the  jury  that  before  the 
legal  presumption  of  death  arose  it  was  necessary  for 
the  plaintiff  to  show  that  diligent  search  or  inquiry  had 
been  made.  An  instruction  almost  in  the  precise 
language  of  paragraph  11  of  the  court's  charge  was 
approved  in  the  case  of  Policemen's  Benevolent  Ass'n 
V.  Ryce,  213  HI.  9,  under  a  state  of  facts  much  the  same 
as  in  the  case  at  bar.    On  page  15  the  Court  said : 

**The  language  of  the  instruction  is  substantially  the 
same  as  that  which  has  been  used  by  this  court  in  a 
number  of  cases.  In  Hitz  v.  Ahlgren,  170  111.  60,  we 
said  (p.  63) :  'The  rule  in  this  State  is,  that  the  ab- 
sence of  a  person  for  seven  years  from  his  usual  place 
of  abode  or  resort,  and  of  whom  no  account  can  be 
given,  and  from  whom  no  intelligence  has  been  received 
within  that  time,  raises  the  presumption  that  he  is 
dead.'  To  the  same  effect  is  Reedy  v.  Millizen,  155  lU. 
636;  Johnson  v.  Johnson,  114  id.  611.'' 

Defendant  complains  of  paragraph  12  of  the  court's 
charge.  This  was  but  part  of  a  connected  charge  and 
was  proper,  in  view  of  paragraphs  6,  7  and  8.  Fuller 
V.  New  York  Life  Ins.  Co.,  118  C.  C.  A.  227,  199  Fed. 
897. 

Defendant  also  complains  of  a  part  of  paragraph  10. 
Viewed,  however,  in  the  light  of  the  entire  paragraph 
and  as  a  part  of  a  connected  charge,  there  was  no  error 
in  the  giving  thereof. 
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Defendant  further  complains  of  paragraph  13,  but 
we  do  not  find  any  merit  in  such  contention. 

We  are  firmly  of  the  opinion,  after  a  careful  con- 
sideration of  the  record,  that  the  court  in  its  one  con- 
nected oral  charge  fairly  stated  to  the  jury  the  law 
applicable  to  the  facts  and  circumstances  in  evidence. 

Defendant  also  complains  of  rulings  of  the  court 
sustaining  objections  to  certain  questions  asked  on 
cross-examination  of  witnesses  for  the  plaintiff,  with 
reference  to  a  general  rumor  or  talk  affecting  the 
reason  for  the  disappearance  of  the  insured.  Evidence 
of  this  nature  was  held  to  be  improper  in  the  cases  of: 
Kermedy  v.  Modern  Woodmen,  243  111.  560;  Johnson 
V.  Johnson,  114  111.  611.  Moreover,  the  record  shows 
that  whenever  a  witness  could  give  the  source  of  his 
information  as  to  the  rumor,  the  court  permitted  the 
witness  to  state  the  source  thereof  and  the  character 
of  the  rumor.  The  jury  therefore  had  before  them  the 
evidence  as  to  this  rumor.  This  is  further  evident  from 
the  fact  that  this  rumor  was  made  the  subject-matter 
of  part  of  the  oral  charge  of  the  court  to  the  jury. 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  will  be  affirmed. 

Affirmed. 


Mary  Murphy,  Appellee,  v.  Chicago  City  Bailway  Com- 
pany, Appellant. 

Gen.  No.  19,834.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Ben- 
jamin W.  Pope,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  February 
4,  1915.     Rehearing  denied  February  16,  1916. 
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Statement  of  the  Case. 

Action  by  Mary  Murphy  against  Chicago  City  Eail- 
way  Company  to  recover  damages  for  personal  in- 
juries sustained  as  the  result  of  a  collision  between 
two  of  defendant's  cars  while  plaintiff  was  a  passenger. 

At  the  time  of  the  accident  plaintiff  was  seated  at 
the  rear  of  the  car,  and  upon  the  first  crash  jumped 
up.  A  second  crash  following  threw  her  back  onto  the 
seat  causing  the  injuries  complained  of. 

It  was  claimed  in  behalf  of  plaintiff  that  a  retro- 
flexion of  the  uterus,  discovered  by  her  physician  six 
weeks  after  the  accident,  was  caused  by  injuries  then 
received.  One  of  the  defendant's  physicians,  who  had 
examined  her  within  thirty-six  hours  after  the  acci- 
dent, testified  to  finding  no  evidence  of  pelvic  disturb- 
ance or  conditions  indicating  that  a  retroflexion  of 
the  uterus  was  present.  Other  witnesses  in  behalf  of 
the  defendant  testified  that  her  condition  was  the  re- 
sult of  overwork,  lack  of  sufficient  nourishment  and 
anemia,  and  that  retroflexion  of  the  uterus  could  not 
result  from  an  injury  unless  the  injury  was  of  a  severe 
crushing  or  piercing  character;  that  the  condition  of 
retroflexion  is  usually  the  result  of  a  gradual  wearing 
down  of  the  ligaments  supporting  that  organ,  and  that 
it  frequently  occurred  among  overworked,  overtired, 
under  nourished  and  anemic  women. 

Plaintiff  testified  that  prior  to  the  accident  she  had 
been  in  good  health,  and  her  physician's  testimony 
was  to  the  effect  that  the  condition  of  retroflexion  found 
upon  his  examination  made  six  weeks  or  two  months 
after  the  accident  was  due  to  some  external  violence, 
and  that  such  violence  so  weakened  the  uterine  struc- 
tures that  the  uterus  prolapsed ;  and  further  that  there 
was  a  relation  between  the  condition  of  the  plaintiff 
at  the  time  of  the  trial  and  the  accident  in  question. 

From  a  judgment  for  plaintiff  for  twenty-seven 
hundred  and  fifty  dollars,  defendant  appeals. 
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Charles  LeRoy  Brown,  for  appellant;  Leonard  A. 
Busby  and  James  G.  Condon,  of  counsel. 

Thomas  E.  Eooney  and  Ferdinand  Goss,  for  appellee. 
Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Deeision. 

1.  Damages,  §  15* — when  condition  proximate  result  of  accident. 
In  an  action  for  personal  injuries  sustained  in  a  collision  between 
cars,  on  one  of  which  plaintiff  was  a  passenger,  which  injuries  were 
alleged  to  have  resulted  in  a  retroflexion  of  the  uterus,  the  evidence 
was  held  sufficient  to  present  a  question  for  the  Jury  as  to  whether 
the  accident  was  the  proximate  cause  of  the  condition  found,  as 
against  defendant's  claim  that  such  condition  was  the  result  of 
natural  causes. 

2.  Appeal  and  isbor,  §  1241* — when  party  cannot  complain  of 
refusal  of  instruction.  A  party  presenting  several  instructions  em- 
bodying the  same  proposition  In  varying  language  cannot  complain 
because  the  court  refused  one  which  he  considered  most  Important 
where  the  others  were  given. 

3.  Appeal  and  error,  §  1514* — when  statements  of  counsel  not 
prejudicial.  Statements  in  the  closing  argument  of  counsel  for  the 
plaintifF  held  not  prejudicial  in  view  of  the  character  of  a  quesClon 
interjected  by  counsel  for  the  defendant,  and  the  nature  of  the 
closing  argument  made  by  the  latter,  the  amount  of  the  verdict 
clearly  showing  that  the  Jury  were  not  swayed  by  sympathy,  pas- 
sion nor  prejudice. 


Jennie  Philippe,  Appellee,  y.  John  J.  Gnrran  and  Isa- 
bella Curran,  Appellants. 

Gen.  No.  19,871.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus 
F.  RoBiiTSON,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  February  4,  1915. 

•S«e  niinoto  Notes  DlicMt,  Vols.  XI  to  XT,  and  OvmnlfttlTO  Qiurtaly,  «uiie 
Dd  ■eetkn  nnmber* 

Vol.    CliZXXXI    28 


434  AppfjjiAtb  Coxtbts  of  IiiLinois. 

Philippe  y.  Curran  et  al.,  191  IlL  App.  483. 


Statement  of  the  Case. 

Action  by  Jennie  Philippe  against  John  J.  Curran 
and  Isabella  Curran  upon  bond.  From  a  judgment 
for  $5,669.28  against  defendants  in  favor  of  plaintiff, 
defendants  appeal. 

John  J.  Curran  purchased  a  piece  of  real  estate  as- 
sumed a  mortgage  for  $4,000  and  executed  a  mortgage 
for  the  purchase  price  of  $30,000,  no  cash  passing.  He 
and  the  other  defendant  entered  into  a  penal  bond  to 
erect  a  building  on  the  property  within  a  year  to  cost 
not  less  than  $10,000.  The  building  was  not  erected. 
Plaintiff  purchased  the  property  at  a  foreclosure  sale 
and  a  deficiency  decree  was  entered  for  $5,435.49. 
Plaintiff  then  brought  action  to  recover  damages  for 
the  failure  to  erect  on  the  premises  foreclosed,  an  im- 
provement at  a  cost  of  not  less  than  $10,000,  as  pro- 
vided for  in  the  bond. 

WiLiiiiLM  A.  EoGAN,  for  appellants. 

BiTHEB,  GoFP  &  Francis,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  ther  Decision. 

1.  MxjwiciPAL  CJouBT  OP  CHICAGO,  9  lZ*—suffMency  of  aHldavit  of 
merits  to  raise  general  issue.  An  affidaylt  of  merits  that  defendant 
is  not  liable  to  the  plaintifT  on  the  bond  described  in  plaintiff's  state- 
ment of  claim  in  any  sum  or  amount  is,  in  effect,  a  plea  of  the  gen- 
eral issue  presenting  the  issues  of  the  case  in  the  Municipal  Court, 
as  it  by  necessary  implication  denies  the  statement  of  facts  making 
up  the  issue  presented  by  the  plaintiff's  statement  of  claim. 

2.  Municipal  Court  of  Chicago,  §  13* — effect  of  allegations  of 
law  and  conclusions.  An  allegation  in  a  statement  of  claim  in  the 
Municipal  Court  that  the  amount  of  plaintiff's  damages,  under  a 
bond,  \i  fixed  by  a  deficiency  decree  rendered  in  certain  foreclosure 
proceedings,  to  foreclose  a  trust  deed  to  secure  the  payment  of  a 
note  given  in  part  payment  of  the  purchase  price  of  the  property 

•See  niinoto  Notes  Dlsett.  Vols.  XI  to  XV,  and  Comnlatlvv.  Qoartariyt  mom 
tople  and  MCtlon  nrnnber. 
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mentioned  in  the  bond  sued  upon,  is  a  conclusion  and  a  statement 
of  the  law  of  the  case. 

3.  Municipal  Court  of  Chicago,  §  13* — allegations  not  requiring 
denial.  A  statement  that  a  deficiency  decree  was  entered  in  a  fore- 
closure proceeding  for  a  certain  sum,  which  is  the  amount  of  the 
damages  sustained  by  the  plaintiff  by  reason  of  the  defendant's  not 
erecting  a  building  in  accordance  with  a  contract  and  the  conditions 
of  a  bond,  does  not  constitute  a  statement  of  fact,  such  as  to  require 
denial  in  an  affidavit  of  merits  under  the  procedure  in  the  Municipal 
Court 

4.  Municipal  Coubt  of  Chicago,  S  13* — matters  of  conjecture. 
Where  tbe  statement  of  claim  as  filed  in  the  Municipal  Court  alleged 
that  if  a  certain  building  had  been  erected  the  property  would  have 
been  of  sufficient  yalue  to  have  satisfied  a  certain  note  and  costs 
and  expenses,  it  is  merely  indulging  in  conjecture  and  does  not  set 
forth  a  fact  requiring  denial  in  an  affidavit  of  merits. 

5.  Debt,  action  of,  §  21* — improper  evidence  of  damages.  In 
an  action  on  a  bond  conditioned  to  erect  a  building  on  real  estate 
to  a  certain  value,  the  admission  of  the  deficiency  decree  to  establish 
the  amount  due  is  held  erroneous,  as  not  constituting  the  measure 
of  damages. 


Ada  Billings  et  al.,  y.  John  Burke,  Exeentor,  Appellee, 
on  appeal  of  Ella  H.  Sharpe,  Appellant. 

Gen.  No.  19,968. 

1.  Wills,  S  192* — necessity  of  specific  objection  to  admission  of 
transcript  of  evidence  at  probate.  An  objection  to  the  admission  of 
a  transcript  of  the  evidence  of  attesting  witnesses  at  probate  should 
be  specific  in  the  contest  of  a  will  in  chancery. 

2.  Wills,  §  19i^— admissibility  of  original  transcript.  Under  the 
Statute  of  Wills,  ch.  148,  sec.  7  (J.  &  A.  ^  11548),  the  original  tran- 
script of  the  testimony  of  attesting  witnesses  to  a  will,  when  pro- 
duced and  properly  identified,  is  as  clearly  competent  as  a  certified 
copy,  since  no  end  of  Justice  would  be  subserved  in  refusing  the 
proof,  once  the  record  be  in  court 

3.  Wills,  S  194* — incompleteness  of  testimony  as  affecting  ad- 
missibility of  originaJ  transcript  of  evidence  at  probate.  If  the 
original  transcript  of  the  testimony  of  attesting  witnesses  states  on 

•See  nilnoto  Notes  DivMt,  Vol*.  XI  to  XV.  and  CvmnUUive  Qoartorly,  mmm 
topic  and  Metlon  nnmbor. 
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its  back  it  is  only  a  partial  proof  in  the  way  of  a  designation  of 
a  continuance  for  further  hearing,  such  an  unexplained  designation 
does  not  change  the  character  of  the  instrument  competent  as  evi- 
dence under  the  Statute  of  Wills,  ch.  148,  sec.  7  (J.  &  A.  t  11548). 

4.  Wuxs,  S  195* — weight  of  transcript  of  evidence  at  probate.  A 
transcript  of  the  testimony  of  attesting  witnesses  in  the  probate 
of  a  will  is  in  the  nature  of  an  eis  parte  declaration  in  a  contest  of 
a  will  In  chancery. 

5.  "WILLS,  §  70* — sufficiency  of  execution  to  comply  with  statute. 
Where  It  clearly  appears  from  the  transcript  of  attesting  witnesses 
that  they  were  present  and  saw  the  testatrix  sign  the  will,  in  their 
presence  and  that  they  believed  the  testatrix  to  be  of  sound  mind 
and  memory  at  the  time  of  signing,  the  transcript  of  the  record 
meets  the  requirements  of  the  Statute  of  Wills,  ch.  148,  sec.  2  (J. 
AA.%  11643). 

6.  Wills,  §  203* — instructions  as  to  effect  of  admission  of  tran- 
script at  probate.  An  Instruction  that  the  introduction  of  evidence 
of  the  transcript  of  the  testimony  of  the  subscribing  witnesses  to 
the  will,  together  with  the  purported  will  itself,  make  iEt  prima 
facie  case  establishing  the  will,  and  that  after  a  prima  facie  case 
has  been  made,  the  burden  of  proof  as  to  the  whole  case  is  upon 
those  who  are  contesting  the  will  to  prove  the  allegations  of  their 
bin  as  to  the  lack  of  testamentary  capacity  of  the  testator  or  as  to 
undue  Influence,  by  a  preponderance  of  the  evidence,  held  properly 
given  by  the  tri%l  court 

7.  Wills,  S  203* — instructions  inapplicable  to  case.  In  a  contest 
of  a  will  In  chancery,  the  court  may  refuse  an  Instruction  which  is 
not  applicable  to  the  case  at  bar. 

8.  Wills,  S  186* — when  burden  of  proof  rests  on  contestants.  On 
a  bill  In  chancery  to  contest  a  will,  where  the  will  and  the  testimony 
of  the  subscribing  witnesses  given  when  the  will  is  admitted  to  pro- 
bate make  a  prima  facie  case  of  its  validity  for  the  proponents,  the 
burden  rests  upon  the  contestants  to  prove  their  allegations  by  a 
preponderance  of  the  evidence. 

9.  Wills,  §  196* — insufficiency  of  evidence  to  overthrow  will  a<^ 
mitted  to  probate.  Upon  a  contest  of  a  will  in  chancery,  evidence 
held  to  fall  to  sustain  by  a  preponderance  the  contention  that  a 
testatrix  was  of  unsound  mind  and  memory  at  the  time  of  the  mak- 
ing of  a  will  as  against  the  proponent's  prima  facie  case  made  by 
the  Introduction  of  the  will  and  a  transcript  of  the  testimony  of 
attesting  witnesses  at  probate. 

10.  Wills,  §  196* — effect  of  interest  as  to  weight  of  evidence  in 
will  contest.  Where  a  contract  had  been  entered  Into  providing 
for  a  distribution  to  a  witness,  who  was  not  an  heir,  in  a  will  con- 

•See  nilnoto  Notes  Dlcest,  Vols.  XI  to  JLV,  and  Ciimiil»tlTe  Quarterly,  nmi 
topic  and  Mction  number. 
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test,  the  testimony  of  such  witness  may  be  regarded  by  the  Jury 
in  the  light  of  the  Interest  disclosed  by  the  aforesaid  contract 

11.  Wills,  §  195* — insufficiency  of  evidence  to  overthroto  validity. 
On  a  bill  in  chancery  to  contest  a  will  evidence  held  to  fall  to  show 
by  the  required  preponderance  that  testatrix  at  the  time  of  making 
a  will  acted  under  the  restraint  or  under  influence  of  the  defendant 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Maitgan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  February  4, 
1915.    Rehearing  denied  February  16,  1915. 

Statement  by  the  Court.  This  is  a  bill  in  chancery 
brought  in  the  Circuit  Court  of  Cook  county  by  the  heirs 
at  law  of  Lena  Kennedy,  deceased,  to  contest  tbe  last 
will  and  testament  of  the  said  Lena  Kennedy,  The 
grounds  upon  which  it  was  sought  to  be  set  aside  were,, 
a  want  of  testamentary  capacity  in  the  testatrix  and 
that  she  was  unduly  influenced  in  the  making  of  same 
by  John  Burke,  named  therein  as  chief  beneficiary  and 
sole  executor.  Upon  the  bill  and  answer,  an  issue  at 
law  was  made  up  as  to  whether  or  not  the  instrument 
in  writing  produced  under  the  bill  was  the  will  and  tes- 
tament of  the  said  Lena  Kennedy,  deceased.  This 
issue  was  tried  by  a  jury  who  returned  a  general  ver- 
dict in  favor  of  the  validity  of  the  will.  The  court  also 
submitted  to  the  jury  three  special  interrogatories  to 
be  answered  by  them,  which  the  jury  answered,  and 
by  their  answers  found  specifically:  (1)  That  the 
writing  read  in  evidence  was  the  last  will  and  testa- 
ment of  the  said  Lena  Kennedy,  deceased;  (2)  that 
at  the  time  of  the  execution  thereof  the  said  Lena  Ken- 
nedy was  of  sound  mind  and  memory;  and  (3)  that 
no  undue  influence  was  exercised  over  the  said  Lena 
Kennedy  that  resulted  in  the  making  of  the  said  pur- 
ported will. 

Complainants  moved  the  court  to  set  aside  the  ver- 
dict and  special  findings  of  the  jury,  but  the  court 
overruled  said  motion  and  complainant's  motion  for  a 

•See  Illinois  Notes  Diirest,  YoU.  XI  to  XV»  and  Cuiniil»tlTe  Quarterly,  mum* 
tople  and  Mction  number. 
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new  trial,  and  entered  a  decree  upon  the  verdict  and  find- 
ings of  the  jnry,  from  which  decree  complainant  pros- 
ecuted this  appeal.  Hereafter  we  shall  refer  to  the 
appellants  as  the  complainants,  and  to  the  appellee  as 
the  defendant. 

Joseph  P.  Mahonby,  for  appellant;  Edwin  B. 
BoDLBY,  of  counsel. 

Demino  &  Jarbett  and  Haight,  Bbown  &  Haight, 
for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
Though  many  errors  were  assigned,  only  three  are 
argued  in  complainant's  brief,  which  are  as  follows: 

(1)  That  the  court  erred  in  admitting  in  evidence 
the  document  known  as  defendant's  Exhibit  B,  because 
said  document  was  not  sufficiently  authenticated  and 
identified  as  a  certificate  of  the  oath  of  the  witnesses  at 
the  time  of  the-  first  probate,  as  contemplated  in  sec- 
tion 7,  chapter  148,  Statute  of  Wills  (J.  &  A.  Tf  11548). 

(2)  That  the  trial  court  erred  in  giving  a  certain 
instruction  on  behalf  of  the  defendant,  and  in  the  re- 
fusal of  one  offered  on  behalf  of  the  complainants. 

(3)  That  the  verdict  is  clearly  and  manifestly 
against  the  weight  of  the  evidence. 

We  shall  discuss  these  points  in  the  order  named. 

Section  2  of  our  Statute  on  Wills  (chapter  148,  p. 
2376,  Kurd's  Revised  Statutes  of  Illinois  for  1911,  J. 
&  A.  Tf  11543)  provides  as  follows: 

*'A11  wills,  testaments  and  codicils  •  •  •  shall 
be  reduced  to  writing,  and  signed  by  the  testator  or  tes- 
tatrix, or  by  some  person  in  his  or  her  presence,  and 
by  his  or  her  direction,  and  attested  in  the  presence 
of  the  testator  or  testatrix,  by  two  or  more  credible 
witnesses,  two  of  whom,  declaring  on  oath  or  affir- 
mation, before  the  county  court  of  the  proper  county 
(Probate  Court  in  Cook  County)  that  they  were  pres- 
ent and  saw  the  testator  or  testatrix  sign  said  will, 
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testament  or  codicU,  in  their  presence,  or  acknowledged 
the  same  to  be  his  or  her  act  and  deed,  and  that  they 
believed  the  testator  or  testatrix  to  be  of  sound  mind 
and  memory  at  the  time  of  signing  or  acknowledging 
the  same,  shall  be  sufficient  proof  of  the  execution  of 
said  will,  testament  or  codicil,  to  admit  the  same  to 
record :  Provided,  that  no  proof  of  fraud,  compulsion 
or  other  improper  conduct  be  exhibited,  which,  in  the 
opinion  of  said  county  (or  Probate)  court,  shall  be 
deemed  sufficient  to  invalidate  or  destroy  the  same.'* 
(Language  in  parentheses  is  ours.) 

Section  7  of  the  same  statute,  under  which  the  con- 
test of  the  will  in  question  has  arisen  and  the  issue  of 
law  made  up  to  be  tried  by  the  jury,  provides  as  fol- 
lows : 

((•  •  •  ^^  in  all  g^ch  trials  by  jury  as  afore- 
said the  certificate  of  the  oath  of  the  witnesses  at  the 
time  of  the  first  probate,  shall  be  admitted  as  evidence 
and  to  have  such  weight  as  the  jury  shall  think  it  may 
deserve/* 

The  document  designated  as  defendant's  Exhibit  B, 
the  admission  of  which  in  evidence  by  the  court  is 
assigned  as  error  by  the  complainant  herein,  was  a 
transcript  of  the  testimony  of  the  attesting  witnesses 
at  the  time  of  the  probate  of  the  said  will.  An  exami- 
nation of  defendant's  Exhibit  B  shows  that  it  is  a  tran- 
script of  evidence  taken  in  the  Probate  Court  of  Cook 
county  before  Judge  John  H.  Batten,  acting  judge,  on 
May  17,  A.  D.  1900,  in  the  matter  of  proof  of  last  will 
and  testament  in  the  matter  of  the  estate  of  Lena  Ken- 
nedy, deceased.  It  shows  that  Simeon  Loudenback  and 
Annie  Mahoney,  the  two  attesting  witnesses  to  the  last 
will  and  testament,  were  duly  sworn  and  testified  in 
open  court ;  then  follows  the  direct  and  cross-examina- 
tion of  both.  After  the  last  question  appears  the 
following: 

*' Further  hearing  in  the  above  entitled  cause  con- 
tinued to  June  21,  at  10:30  a.  m." 

At  the  end  of  the  transcript  appears  the  affidavit  of 
the  stenographer  who  took  the  testimony  of  the  wit- 
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nesses,  sworn  to  before  the  clerk  of  the  Probate  Court. 
This  transcript  clearly  shows  that  the  evidence  of  the 
subscribing  witnesses  was  given  under  oath  in  open 
court,  and  transcribed  by  the  stenographer  who  took 
the  same.  The  deputy  clerk  of  the  Probate  Court  took 
the  stand  and  testified  that  defendant's  Exhibit  B 
was  the  testimony  of  the  witnesses  written  up  by  the  ste- 
nographer in  shorthand  at  the  time  the  testimony  was 
given  by  the  witnesses,  and  then  typewritten  by  the 
stenographer  who  took  the  testimony;  that  it  was  the 
original  on  file,  and  was  the  only  transcript  of  the  tes- 
timony of  the  witnesses  to  the  will  of  Lena  Kennedy 
in  the  files  of  the  Probate  Court  of  Cook  county. 

The  objection  raised  below  was  that  no  showing 
had  been  made,  i.  e.,  no  proper  identification  of  the 
document ;  furthermore,  that  it  was  incompetent,  irrel- 
evant and  immaterial. 

In  urging  their  contention  that  the  court  erred  in 
overruling  their  objection  and  admitting  defendant's 
Exhibit  B  in  evidence,  complainants  rely  in  the  main 
upon  the  case  of  Harp  v.  Parr,  168  HI.  459.  In  that 
case  proof  was  made  in  the  form  of  an  aflSdavit,  sworn 
to  by  the  subscribing  witnesses,  instead  of  by  questions 
and  answers  given  under  oath.  The  point  made  in 
that  case  was,  that  the  court  erred  in  admitting  the 
original  aflSdavits  in  evidence  instead  of  certified  copies 
thereof,  urging  that  in  section  7  (J.  &  A.  T[  11548)  afore- 
mentioned, the  words  ''certificate  of  oath"  intended 
that  proof  be  made  in  the  form  of  a  copy  of  the  original 
affidavit  in  the  Probate  Court,  properly  certified  by  the 
clerk  of  the  Probate  Court. 

Complainants,  in  citing  the  case  of  Harp  v.  Parr, 
supra,  no  doubt  wished  to  have  it  appear  to  this  court 
that  the  objection  made  below  was  upon  the  basis  that 
a  certified  copy  by  the  clerk  of  the  court,  of  the  tran- 
script of  the  testimony,  was  not  offered  in  evidence  in- 
stead of  the  original  transcript  itself.  This  authority 
does  not,  howeveri  sustain  complainants  in  that  oon- 
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tention.  The  cases  of  Harp  v.  Parr,  supra,  and  Potter 
V.  Potter,  41  HI.  80,  state  that  such  objection  is  extreme- 
ly technical,  and  not  having  been  made  below,  cannot 
be  urged  on  appeal;  the  reasoning  being  further  ap- 
parent in  th^  language  of  Chief  Justice  Walker  in  the 
case  of  Potter  v.  Potter,  supra,  (p.  83) : 

"The  statute  has  made  a  certified  copy  of  the  affi- 
davit evidence,  but  the  original  could  prove  no  more 
or  less  than  a  copy;  and,  unless  an  objection  was  made 
that  it  was  the  original,  and  not  a  copy,  when  it  was 
offered,  there  was  no  error  in  admitting  it.  The  ob- 
jection, however,  was  general,  and  we  must  presume  it 
was  intended  to  apply  to  its  relevancy  to  the  issue.*' 

That  is  true  also,  as  we  read  the  record,  in  the  case 
at  bar. 

There  was  no  specific  objection  made  to  the  admis- 
sion of  defendant's  Exhibit  B.  Moreover,  we  believe 
that  the  original  transcript  of  the  testimony  of  the 
attesting  witnesses,  having  been  produced  in  court  and 
properly  identified,  was  clearly  competent.  As  was 
said  in  the  case  of  Potter  v.  Potter,  supra:  *'The  cer- 
tified copy  could  contain  no  more  than  the  original." 

Though  it  be  argued  that  the  only  purpose  of  the 
provision  for  a  certified  copy  was  to  protect  the  rec- 
ords of  the  court  that  they  may  remain  permanently 
in  the  place  assigned  by  law  for  their  security,  yet, 
once  they  are  in  court,  they  may  be  used  as  a  matter 
of  proof.  In  this  view,  we  are  fortified  by  the  case  of 
Stevison  v.  Earnest,  80  111.  513,  wherein  Mr.  Justice 
Scholfield  said  (p.  517) : 

**The  copy  is  receivable  in  evidence,  not  because  it 
is  better  evidence  than  the  original,  but  because  it  is 
presumed  the  original  cannot  be  obtained.  •  •  * 
What  end  of  justice  can  be  subserved  when  the  records 
of  one  court  are  actually  present  in  another  court,  by 
refusing  to  receive  them  in  evidence  and  requiring 
them  to  be  returned  to  their  proper  custody,  there  to 
be  copied,  and  then  receiving  the  copy  in  evidenced 

Another  objection  to  the  admission  of  this  transcript 
in  evidence  was  that  it  stated  on  its  back  that  it  was 
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but  partial  proof  of  the  will.  This  unexplained  desig- 
nation did  not  change  the  nature  or  character  of  the 
instrument.  If  the  proof  of  the  will,  i.  e.,  the  testimony 
of  the  attesting  witnesses,  did  not  meet  the  require- 
ments of  section  2  of  our  statute  (J.  &  A,  |f  11543), 
complainants  have  failed  to  show  that  fact.  Our  exam- 
ination, however,  of  this  transcript  shows  that  it  meets 
all  of  the  requirements  of  said  section  2.  It  clearly 
appears  from  the  transcript  of  the  attesting  witnesses 
that  they  were  present  and  saw  the  testatrix  sign  the 
said  will,  in  their  presence,  and  that  they  believed  the 
testatrix  to  be  of  sound  mind  and  memory  at  the  time 
of  signing. 

In  the  case  of  Baker  v.  Baker,  202  HI.  595,  it  was  held 
that  the  certificate  of  the  oath  of  the  witnesses  at  the 
time  of  the  first  probate  is  an  ex  parte  declaration  on 
oath,  of  the  attesting  witnesses,  required  by  section  2 
(J.  &  A.  U  11543),  supra;  and  furthermore,  a  transcript 
of  the  testimony  of  the  attesting  witnesses  is  in  the 
nature  of  such  an  ex  parte  declaration. 

We  are  clearly  of  the  opinion  that  defendant's  Ex- 
hibit B,  namely,  the  transcript  of  the  attesting  wit- 
nesses to  the  will  in  question,  was  a  compliance  with 
the  provision  of  section  2,  supra,  and  under  the  proof 
in  the  case  at  bar  was  such  a  certificate  of  oath  as  was 
contemplated  under  section  7  (J.  &  A.  T[  11548),  supra, 
and  therefore  properly  admitted  in  evidence. 

The  second  contention  of  counsel  for  complainants 
was,  that  the  court  erred  in  the  giving  of  a  certain  in- 
struction for  the  defendant  and  in  the  refusing  of  an- 
other offered  on  behalf  of  the  complainants.  The  in- 
struction complained  of  is  as  follows : 

'^The  jury  are  instructed  that  the  introduction  in 
evidence  of  the  transcript  of  the  testimony  of  the  sub- 
scribing witnesses  to  the  will,  together  with  the 
purported  will  itself,  make  a  prima  facie  case,  establish- 
ilig  the  will,  and  that  after  a  prima  facie  case  has  been 
made  the  burden  of  proof  as  to  the  whole  case  is  ui)on 
those  who  are  contesting  the  will  to  prove  the  allega- 
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tions  of  their  bill  as  to  the  lack  of  testamentary 
capacity  of  the  testator  or  as  to  undue  influence,  by  a 
preponderance  of  the  evidence/'     (Given) 

In  the  case  of  Baker  v.  Baker,  202  HI.  595,  the  Court 
said  (p.  615) : 

'*The  uniform  holding  of  this  court  has  been  that 
the  certificate  of  the  oaths  of  the  witnesses  on  a  bill 
in  chancery  to  contest  a  will  makes  a  prima  facie  case 
for  the  proponents.  In  Pendlay  v.  Eaton,  130  111.  69, 
we  said  (p.  71) :  'The  defendant  put  in  evidence  the 
will  and  the  testimony  of  the  subscribing  witnesses 
given  when  the  will  was  admitted  to  probate,  which 
was  prima  facie  evidence  of  its  validity.'  *'  (Citing 
ca^es.) 

Counsel  cannot  complain  of  an  instruction  that  fol- 
lows a  principle  of  law  that  has  been  uniformly  upheld 
by  our  Supreme  Court  as  evidenced  by  the  following 
cases:  Entwistle  v.  Meikle,  180  111.  9;  Harp  v.  Parr, 
supra;  Taylor  v.  Cox,  153  111.  220 ;  Graybeal  v.  Gardner 
146  111.  337;  Wilbur  v.  Wilbur,  129  111.  392;  Dickie  v. 
Carter,  42  111.  376.  And  the  cases  cited  by  counsel  for 
complainant  do  not  announce  a  different  principle  of 
law. 

In  refusing  to  give  instruction  No.  7,  oJBfered  on  be- 
half of  the  complainants,  we  believe  the  court  ruled 
correctly,  because  the  said  instruction  was  clearly  not 
applicable  to  the  facts  in  the  case  at  bar. 

There  remains  but  the  contention  of  the  complain- 
ants, that  the  verdict,  being  clearly  and  manifestly 
against  the  weight  of  the  evidence,  the  court  erred  in 
overruling  their  motion  to  set  aside  the  verdict  and 
grant  a  new  trial  and  in  entering  a  decree  thereon. 

The  issue  of  law  made  up  upon  the  bill  and  answer, 
presented  to  the  jury  for  their  determination  the  fol- 
lowing questions: 

(1)  Whether  or  not  at  the  time  the  testatrix  made 
the  will  in  question  she  was  of  sound  mind  and  dispos- 
ing memory;  and 

(2)  whether  she  was  acting  of  her  own  free  will 
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and  accord  and  not  by  reason  of  the  restraint  or  undne 
influence  on  the  part  of  the  defendant,  John  Burke. 

We  have  already  held  that  the  transcript  of  the  evi- 
dence of  the  attesting  witnesses  was  properly  admitted 
in  evidence  as  a  compliance  under  section  7,  and  that 
the  admission  of  said  transcript,  together  with  the  will 
itself,  made  out  a  prima  facie  case  in  favor  of  the  val- 
idity of  the  will,  and  that  the  burden  of  proof  was  then 
upon  the  contestants  to  prove  the  allegations  in  their 
bill,  by  a  preponderance  of  the  evidence. 

As  to  the  charge  that  the  testatrix  was  of  unsound 
mind  and  memory  at  the  time  of  the  making  of  the  will, 
the  only  evidence  adduced  on  the  part  of  the  complain- 
ants was  the  testimony  of  Mrs.  Van  Deusen,  the 
daughter  of  the  husband  of  the  testatrix,  by  a  former 
marriage,  although  many  other  witnesses  were  called 
by  the  complainant ;  and  she  testified  to  certain  facts 
from  which  complainants  argue  that  a  natural  infer- 
ence therefrom  tended  to  show  that  the  testatrix  was 
of  unsound  mind  and  memory ;  most  of  the  happenings 
testified  to  by  Mrs.  Van  Deusen,  however,  occurred 
many  years  prior  to  the  making  of  the  will. 

As  against  this  testimony  to  overcome  the  prima 
facie  case  already  established,  there  is  the  testimony 
of  one  of  the  attesting  witnesses,  Simeon  Loudenback, 
who  took  the  stand,  and  both  on  direct  and  cross-exam- 
ination testified  that  at  the  time  the  will  was  drawn 
the  testatrix  was  clear  in  mind,  definite  in  purpose, 
and  thoroughly  conscious  of  her  acts.  In  addition  to 
this  testimony,  there  is  also  the  testimony  of  Dr.  Todd, 
who  attended  the  testatrix  from  January,  1900,  until 
the  time  of  her  death  in  March,  1900 ;  that  he  attended 
her  about  the  time  her  will  was  drawn;  and  that  he 
never  saw  anything  to  indicate  mental  derangement 
in  the  testatrix,  save  on  the  last  day  before  her  death, 
when  uremic  poisoning  had  set  in,  which  brought  with 
it  a  drowsiness  which  remained  to  the  end;  that  prior 
to  his  last  visit,  she  was  of  sound  mind. 
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Clearly,  on  this  evidence,  complainants  have  failed 
to  sustain  by  a  preponderance  of  evidence  the  conten- 
tion that  testatrix  was  of  unsonnd  mind  and  memory 
at  the  time  of  the  making  of  the  will  in  question. 

On  the  issue  whether  or  not  the  testatrix  had  been 
unduly  influenced  by  John  Burke,  the  defendant  here- 
in, the  complainants  depended  in  the  main  on  the  testi- 
mony of  Mrs.  Nora  Kennedy  Van  Deusen,  Gertrude 
White,  Minerva  Nooks  and  Anna  M.  Wild.  In  our 
opinion,  the  most  that  can  be  said  of  the  testimony  of 
these  four  witnesses  is,  that  it  tended  to  support  the 
charge  that  the  testatrix  was  unduly  influenced  in 
the  making  of  her  will  by  the  defendant.  On  behalf  of 
the  defendant,  however,  the  testimony  of  Simeon  Lou- 
denback,  Margaret  Raymond,  Harriet  Orleane  Capps,  in 
our  opinion,  fairly  tended  to  show  that  the  testatrix 
was  acting  of  her  free  will  at  the  time  the  will  was 
drawn  and  was  not  under  any  restraint  or  undue  in- 
fluence of  the  defendant,  John  Burke. 

The  jury  might  well  regard  with  suspicion  the  tes- 
timony of  Mrs.  Van  Deusen,  the  chief  witness  for  com- 
plainant. On  cross-examination,  it  developed  that  a 
contract  had  been  entered  into,  providing  for  a  distri- 
bution of  whatever  was  recovered  by  reason  of  the 
successful  contest  of  the  will.  Under  this  contract, 
Mrs.  Van  Deusen,  although  not  entitled  to  any  share 
therein  by  reason  of  heirship,  was  to  receive  one-third 
of  the  entire  amount  recovered  as  a  result  of  the  con- 
test; one-third  was  to  be  used  in  paying  attorneys' 
fees;  and  the  remaining  one-third  was  to  be  divided 
among  six  heirs  at  law.  Under  this  contract  Mrs.  Van 
Deusen  undertook  to  secure  the  evidence  for  a  success- 
ful contest  of  the  will.  The  jury  had  the  right  to  regard 
her  evidence  in  the  light  of  her  interest  in  the  case  by 
reason  of  the  aforesaid  contract ;  and  further,  the  jury 
might  well  have  received  with  suspicion  the  testimony 
of  Anna  M.  Wild,  which  deals  mainly  with  statements 
alleged  to  have  been  made  to  her  by  the  defendant  after 
this  contest  of  the  will  had  been  begun,  because  of  the 
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inherent  improbability  that  the  defendant  in  a  will 
contest  would  make  the  statements  attributed  to  him 
by  the  said  Anna  M.  Wild. 

After  a  careful  analysis  of  all  the  testimony  upon 
this  point,  we  are  firmly  of  the  opinion,  not  only  that 
the  complainants  failed  to  prove  by  a  preponderance 
of  the  evidence,  as  was  required  of  them,  that  the  tes- 
tatrix at  the  time  of  the  making  of  the  will  acted 
under  restraint  and  undue  influence  of  the  defendant, 
but  that  the  clear  preponderance  of  the  evidence  showed 
that  the  testatrix  at  the  time  of  the  making  of  the  will 
in  question  was  acting  of  her  free  will  and  was  not 
unduly  influenced  in  the  making  thereof,  by  the  de- 
fendant. We  are  therefore  of  the  opinion  that  the 
jury  arrived  at  a  proper  verdict  and  that  the  court 
properly  overruled  complainants'  motion  to  set  it 
aside. 

Findiag  no  reversible  error,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 

Affirmed. 


B.  P.  Lamont,  Trustee,  Defendant  In  Error,  t.  United 
States  Reduction  Company,  Plaintiff  in  Error. 

Gen.  No.  20,064.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  February  4,  1915. 

Statement  of  the  Case. 

Action  by  E.  P.  Lamont,  as  trustee,  against  United 
States  Reduction  Company,  a  corporation,  for  rent 
under  a  written  lease.  From  a  judgment  for  $207.88 
against  defendant  in  favor  of  plaintiff,  defendant 
brings  error. 
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On  March  14,  1911,  plaintiff  leased  the  defendant 
space  in  a  building  known  as  the  Western  Electric 
Building,  located  at  410  South  Clinton  Street,  in  the 
city  of  Chicago,  for  a  period  of  two  years  from  May  1, 
1911,  at  a  rental  of  $100  per  month.  A  written  lease 
was  executed  to  evidence  the  agreement  between  the 
parties ;  it  was  negotiated  through  Alexander  Friend, 
a  member  of  the  firm  of  Alexander  Friend  &  Company, 
real  estate  agents.  About  the  end  of  March  or  the  be- 
ginning of  April, — at  least,  prior  to  the  beginning  of 
the  term  of  the  written  lease  entered  into  between  the 
parties — defendant  discovered  it  needed  more  space. 
Defendant  contended  that  because  of  this  fact,  the 
president  and  secretary  (Henry  Lindenberger  and  Leo 
Wenk,  respectively)  of  defendant  called  at  the  office 
of  Alexander  Friend  &  Company,  the  renting  agents 
of  plaintiff,  and  took  up  with  Mr.  Alexander  Friend 
the  question  of  securing  additional  space.  Both  Mr. 
Lindenberger  and  Mr.  Wenk  testified  that  after  having 
arrived  at  an  agreement  as  to  the  exact  character  of 
the  additional  space  to  be  added  to  what  had  already 
been  rented  under  the  written  lease,  Mr.  Lindenberger 
stated  to  Mr.  Friend  that  he  would  be  willing  to  take 
the  original  space  and  the  new  space  for  a  term  of  one 
year,  at  a  monthly  rental  of  $125;  that  Mr.  Friend 
replied  that  it  was  immaterial  whether  he  made  a  lease 
for  one  or  five  years,  and  agreed  that  defendant  should 
have  the  entire  space  for  one  year  at  a  rental  of  $125 
per  month;  that  thereupon  Mr.  Wenk,  who  had  the 
written  lease  with  him,  handed  it  to  Mr.  Friend ;  that 
Mr.  Friend  took  it  and  said:  **I  will  mail  you  a  new 
lease  for  a  period  of  one  year.*' 

Mr.  Friend,  a  witness  on  behalf  of  the  plaintiff,  testi- 
fied that  at  the  time  the  additional  space  was  discussed, 
he  did  not  remember  Mr.  Lindenberger  being  present; 
he  stated  positively,  however,  that  he  did  not  discuss 
the  question  with  Lindenberger  or  state  to  him  that  he 
could  have  a  lease  for  the  old  space  and  the  additional 
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space  at  a  rental  of  $125  per  month  for  one  year, 
but  stated  that  he  did  have  an  interview 
with  Mr.  Wenk  on  this  subject;  that  after  dis- 
cussing the  question  of  space,  it  was  agreed  that 
the  rental  of  the  original  space  and  the  new 
was  to  be  $125  per  month,  and  that  the 
term  of  rental  should  be  for  the  same  period  as  the 
written  lease,  namely,  two  years,  in  other  words,  that 
it  was  merely  adding  $25  to  the  written  lease  for  the 
additional  space  not  included  in  the  written  lease ;  and 
that  he  was  to  prepare  a  new  lease  for  a  term  of  two 
years,  for  the  new  arrangement,  upon  the  delivery  of 
which  the  written  lease  would  be  taken  up ;  he  f uther- 
more  denied  that  Wenk  at  any  time  surrendered  the 
old  lease  to  him,  or  that  defendant's  copy  ever  came 
into  his  possession;  that  no  new  lease,  however,  was 
actually  drawn ;  defendant  took  possession  of  the  orig- 
inal space  provided  under  the  written  lease  and  the 
additional  space,  on  May  1, 1911,  and  continued  in  ac- 
tual physical  possession  thereof  until  April  30,  1912, 
paying  during  said  year  the  sum  of  $125  per  month 
rent. 

Defendant  contended  that  the  check  in  payment  of 
the  last  month's  rent  contained  the  words  ^'in  full  of 
lease  expiring  April  30,  1912."  Two  witnesses  testi- 
fied that  these  words  were  on  the  check  before  it  was 
delivered  and  accepted  by  the  plaintiff;  while  two 
witnesses  for  the  plaintiff,  through  whose  hands  the 
check  passed  in  the  course  of  business  of  Alexander 
Friend  &  Company,  denied  that  these  words  were  on 
the  check  when  it  was  received  from  the  defendant. 

SiLBEB,  Isaacs,  Silbee  &  Woley,  for  plaintiff  in  error ; 
Maktin  J.  Isaacs  and  James  D.  Woley,  of  counsel. 

Winston,  Payne,  Steawn  &  Shaw,  for  defendant  in 
error;  James  H.  Winston,  of  counsel. 

Mb.  Justiob  Pam  delivered  the  opinion  of  the  court 
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Abstract  of  the  Decision. 

1.  Landlord  aitd  tenant,  {  325* — inaufflciency  of  evidence  to 
Bhoto  surrender.  In  an  action  for  rent  under  a  written  lease  where 
defendant  claimed  that  the  written  lease  had  been  surrendered  and 
canceled  and  that  a  new  parol  agreement  had  been  entered  into, 
the  evidence  was  field  insufficient  to  sustain  defendant's  contention. 

2.  Evidence,  |  476* — number  not  determinative  of  iceight  of 
evidence.  The  preponderance  of  the  evidence  is  not  necessarily 
determined  by  the  number  of  witnesses  alone,  as  the  appearance  and 
demeanor  of  the  witnesses  on  the  stand  may  be  taken  into  consider- 
ation. 

3.  Landlord  and  tenant,  {  326* — determination  of  question  as  to 
lenffth  of  term  of  parol  lease,  A  reviewing  court  will  not  disturb  the 
finding  of  the  trial  court  on  a  question  of  fact  as  to  whether  or  not  a 
parol  lease  was  for  one  or  two  years,  unless  it  is  clearly  and  mani- 
festly '^«:ainst  the  weight  of  the  evidence. 

4.  Landlord  and  tenant,  S  325* — sufficiency  of  evidence  to  estab- 
lish parol  lease.  A  finding  of  the  trial  court  that  parol  lease  was 
for  two  years,  held  not  so  clearly  and  manif^estly  against  the  weight 
of  evidence  as  to  require  its  disturbance  by  an  Appellate  Court 

5.  Frauds,  statute  of,  S  96* — ivhen  part  performance  of  oral 
lease  insufficient  at  law.  Part  performance  under  a  parol  lease  for 
two  years  does  not  operate,  in  an  action  at  law,  to  take  the  lease  out 
of  the  Statute  of  Frauds. 

6.  Landlord  and  tenant,  {  452* — ineffectiveness  of  parol  lease  to 
modify  written  lease,  A  parol  lease,  invalid  under  the  Statute 
of  Frauds,  cannot  operate  as  a  waiver,  surrender  or  cancellation  of 
a  prior  written  lease. 

7.-  Landlord  and  tenant,  9  449* — what  constitutes  surrender. 
Where  a  lessee  elects  to  avoid  a  parol  lease,  he  cannot  claim  benefit 
pf  it  as  a  consideration  for  the  cancellation  and  surrender  of  a 
written  leasa 

8.  Landlord  and  tenant,  |  452* — ineffectiveness  of  executory 
parol  lease  to  cancel  written  lease.  Under  the  contention  that  a 
parol  lease  is  not  void  but  only  voidable,  still  it  does  not  become 
a  good  consideration  for  the  cancellation  of  a  written  lease  unless 
it  has  been  fully  executed  or  put  in  writing,  as  contemplated  by  the 
agreement 

9.  Landlord  and  tenant,  {  452* — sufficiency  of  parol  agreement 
to  abrogate  written  lease,  A  lease,  even  though  under  seal  may  be 
abrogated  by  parol  agreement 

•See  iniBole  Notes  Dlveet,  YoU.  XI  to  XY»  and  CnmiilAtiTe  Qnaaieriy,  — >t. 
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Margaret  McDonnell,  Defendant  In  Error,  y.  W.  Irying 
Osborne  et  al.,  Reeeirers,  Plaintiffs  in  Error. 

Gen.  No.  19,440.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Ck)urt  of  Cook  county;  the  Hon.  Ciabence  N. 
Goodwin,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  with  finding  of  fact  Opinion 
filed  February  24,  1916. 

Statement  of  the  Case. 

Action  by  Margaret  McDonnell  against  W.  Irving 
Osborne,  George  G.  Moore  and  D.  B.  Hanna,  receivers 
of  the  Chicago  &  Milwaukee  Electric  Railway  Com- 
pany, to  recover  damages  for  personal  injuries 
sustained  on  being  struck  by  a  train  while  crossing  de- 
fendant's tracks  with  the  intention  of  becoming  a 
passenger  upon  the  train  inflicting  the  injury.  From 
a  judgment  in  favor  of  plaintiff  for  seventeen  hundred 
dollars,  defendant  brings  error. 

Bull  &  Johnson,  for  plaintiffs  in  error. 

McCaskill  &  MoCASKHiL,  for  defendant  in  error. 

Mb.  PBBsmiNG  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Release,  |  26» — when  error  to  submit  ixiHdity  of  release  to 
jury.  Where  a  person  employed  as  a  maid  in  the  household  of  an 
attorney  was  injured  by  one  of  defendant's  trains,  was  offered  a 
certain  amount  in  full  settlement  of  all  claims,  which  was  fully  ex- 
plained to  her  by  her  employer,  who  advised  her  to  accept  the  settle- 
ment, and  she  thereupon  accepted  such  sum  and  signed  a  release, 
after  same  had  been  read  to  her  by  her  employer,  in  the  absence  of 
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any  representative  of  defendant,  nothing  having  been  said  or  done 
which  could  possibly  have  been  construed  Into  a  trick  or  device  to 
deceive,  and  the  evidence  being  clear  that  she  understood  what  she 
was  signing.  It  was  held  error  to  submit  the  validity  of  the  release 
to  the  jury. 

2.  Casbikbs,  I  422* — when  intending  passenger  guilty  of  contrihtt- 
tory  negligence.  Where  a  person  Intending  to  become  a  passenger 
upon  an  Interurban  train  was  struck  by  the  train  while  attempting 
to  cross  the  tracks  In  front  of  It,  and  her  own  evidence  disclosed 
that  she  knew  of  the  approach  of  the  train  and  signaled  it  before 
she  reached  an  Intervening  track  which  she  was  obliged  to  cross, 
and  continued  to  look  at  It  up  to  the  time  she  was  struck,  having 
misjudged  Its  distance  and  speed.  It  was  held  that  contributory  negli- 
gence was  shown  as  a  matter  of  law. 


G.  A.  Crancer  Company,  Plaintiff  In  Error,  r.  C.  P» 
Williams  et  aL,  Defendants  in  Error. 

Oen.  No.  19,614.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbindiyille,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
February  24,  1916. 

Statement  of  the  Case. 

Action  of  replevin  by  the  G.  A.  Crancer  Company, 
against  C.  P.  Williams,  C.  L.  Williams  and  Werner 
Bros.  Express  and  Storage  Company  to  recover  a 
piano  sold  by  plaintiff  to  C.  L.  Williams  under  a  con- 
ditional sale  contract  which  contained  a  provision  pro- 
hibiting the  removal  of  the  piano  from  the  residence 
of  the  purchaser  in  Norfolk,  Nebraska,  without  the 
vendor's  consent.  The  piano  was  removed  without 
such  consent  and  placed  with  the  Storage  Company  in 
Chicago.  Later  defendant  C.  P.  Williams  brought  at- 
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tachineiit  proceedings  against  C.  L.  Williams,  and 
claimed  to  have  obtained  a  judgment  in  rem,  and  a 
special  execution  thereon  under  which  the  piano  was 
levied  on  and  sold,  he  bidding  in  the  property  and 
leaving  it  in  charge  of  the  Storage  Company. 

Thereupon  the  plaintiff  commenced  a  replevin  pro- 
ceeding to  recover  the  piano.  The  Storage  Company 
was  dismissed  out  of  the  case.  On  trial  without  a  jury 
the  court  found  that  the  right  of  possession  of  the 
property  replevied  was  not  in  the  plaintiff  and  entered 
judgment  for  one  cent  damages  and  costs  in  favor  of 
C.  P.  and  C.  L.  Williams  and  awarded  the  writ  of 
retorno  hqbendo,  from  which  judgment  plaintiff  pros- 
ecutes error. 

J.  W.  Sutton,  for  plaintiff  in  error;  Martin  L. 
WiLBOBN,  of  counsel. 

Ekic  Winteks,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

1.  Replevin,  {  15 £♦ — when  joint  judgment,  for  defendants  erron- 
eous. In  a  replevin  proceeding  by  the  vendor  against  the  purchaser 
of  personaVty  under  a  conditional  sale  contract  and  one  claim- 
ing title  thereto  under  an  execution  sale  on  Judgment  against  such 
purchaser,  a  joint  Judgment  for  damages  in  favor  of  the  defendants 
is  erroneous,  since  if  the  execution  purchaser  obtained  title  under 
the  execution  sale  he  alone  was  damaged  by  the  detention  of  the 
property  under  the  replevin  writ. 

2.  Costs, when  judgment  in  favor  of  nonappearing  party  er- 
roneous. A  Judgment  for  costs  in  favor  of  a  defendant  who  entered 
no  appearance  is  erroneous. 

3.  Execution,  §  206* — when  purchaser  claiming  under  must 
prove  judgment.  Where  in  an  action  of  replevin  by  the  vendor  of 
personalty  the  defendant  claims  title  under  an  execution  sale  upon 
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a  judgment  against  the  vendee,  he  must  proye  the  existence  of  the 
judgment  upon  which  the  execution  issued,  and  proof  of  the  execu- 
tion alone  will  not  suffice. 

4.  Judgment,  {  692* — iohat  evidence  insuUllcient  to  prove  existence 
of.  The  introduction  in  eyidence  of  the  "half  sheet,"  a  term  used 
in  the  Municipal  Court  to  designate  the  record  of  its  proceedings 
including  the  Judgment,  which  consists  of  a  jumble  of  letters  con- 
veying no  meaning  unless  explained,  is  insufficient  to  prove  the 
existence  of  a  judgment,  especially  where  no  explanation  was  oftere4 

5.  Judgment^  9  242* — when  entry  invalid.  A  record  consisting 
of  a  Jumble  of  figures  conveying  no  meaning  unless  explained  ip 
invalid  as  an  entry  of  judgment  under  Btein  v.  Meyers,  253  IlL  199, 
and  subsequent  decisions. 

6.  Sales,  9  AZ^^—righta  of  l>ofM  fide  purchaser  from  vendee  on 
tonditionai  sale.  Where  a  conditional  sale  is  made  aiid  thd  vehdor 
retains  the  title  in  himself,  but  delivers  the  chattel  to  the  vendee  so 
as  to  clothe  him  with  apparent  ownership,  the  bona  fide  purchaser 
or  execution  creditor  of  the  latter  is  entitled  to  be  protected  as 
against  the  claim  of  the  original  vendor. 

7.  Execution,  9  193* — tohen  attaching  creditor  J>ecomes  an  exe- 
cution creditor.  An  attaching  creditor  becomes  an  execution  creditor 
after  sale  on  execution,  and  consequently  the  principles  governing 
the  rights  of  attaching  creditors  are  inapplicable  after  sale  on 
execution. 

8.  Execution,  {  193* — wh£n  purchaser  at  own  saite  a  Vona  fide 
purchaser.  The  execution  creditor  of  a  purchaser  of  personalty 
under  a  conditional  sale  contract  is  not  prevented  from  being  a 
bona  fide  purchaser  as  against  the  original  vendor  merely  because  he 
was  a  purchaser  at  his  own  execution  sale. 

9.  Sales, '9  436* — when  execution  creditor  of  vendee  of  conditional 
sale  contract  protected.  Where  the  vendor  under  a  condiUonaJ  sale 
contract  vested  the  purchaser  with  the  indicia  of  ownership  he 
cannot,  as  against  a  bona  fide  purchaser  on  execution  against  the 
vendee  under  said  contract,  contend  that  since  the  latter  had  no  title 
the  ^ecution  purchaser  acquired  nona 
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Leyltan  Lumber  Company,  Defendant  in  Error,  t.  Max 
Yegendorf  et  al..  Plaintiffs  in  Error. 

Oen.  No.  19,723.    (Not  to  be  reported  in  fnll.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas  F. 
Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reyersed  and  remanded.  Opinion  filed 
February  24,  1916. 

Statement  of  the  Case. 

Action  by  Levitan  Lumber  Company  against  Max 
Tegendorf  and  another  to  recover  the  sum  of  $65.15, 
averred  by  the  statement  of  claim  to  have  been  **the 
current  market  price  of  lumber  delivered  to  a  build- 
ing of  the  defendant,  Max  Yegendorf/'  for  which  it 
was  alleged  both  he  and  one  Balonik,  his  contractor, 
promised  to  pay.  Yegendorf 's  affidavit  of  defense  al- 
leged that  the  goods  were  not  ordered  by  nor  delivered 
to  him,  but  were  sold  to  Balonik,  and  that  he  never  so 
promised.  From  a  judgment  for  plaintiff,  defendant^ 
Yegendorf,  brings  error. 

William  J.  Dillon,  for  plaintiffs  in  error. 

Heldman,  Jackson  &  Graff,  for  defendant  in  error; 
Lewis  F.  Jacobson,  of  counsel, 

Mb.  Pbesidinq  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  aito  kbbob,  §  372*— M?/ien  invalidity  of  contract  under 
Btatute  of  Frauds  not  considered.  Where  the  question  as  to  the 
invalidity  of  an  oral  contract  under  the  Statute  of  Frauds  was  not 
raised  below»  it  wiU  not  be  considered  for  the  first  time  in  the  Ap- 
pellate Court 
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2.  Saues,  I  832* — when  judgment  for  value  of  goods  sold  must  he 
reversed,  Where  in  an  action  to  recover  for  the  reasonable  yalue 
of  lumber  alleged  to  haye  been  sold  and  delivered  to  defendant  there 
was  no  evidence  whatever  of  quantity,  quality  or  value  of  same,  a 
judgment  in  favor  of  plaintiff  must  be  reversed,  there  being  no  con- 
tention that  a  price  was  agreed  upon  between  the  parties. 

3.  Sales,  9  327* — what  evidence  insuJSlcient  to  prove  quantity  and 
value  of  goods  sold.  In  an  action  for  the  reasonable  value  of  goods 
alleged  to  have  been  sold  to  defendant,  proof  merely  of  the  amount 
of  the  bill  entered  on  plaintiff's  books  is  insufficient  to  prove  the 
quantity,  quality  or  value  of  the  goods  sold. 


B.  A«  Thorpe,  Defendant  In  Error,  t.  Cameron-Sehroth 
Company,  Plaintiff  in  Error. 

Gen.  No.  19,806.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  with  finding  of  fact  Opinion 
filed  February  24,  1916. 

Statement  of  the  Case. 

Action  by  B.  A,  Thorpe  against  Cameron-Sehroth 
Company,  a  corporation,  to  recover  a  commission  for 
procuring  a  tenant  for  defendant. 

Both  Thorpe  and  another  real  estate  firm,  J.  J,  Har- 
rington &  Company  were  authorized  to  procure  a 
tenant,  and  both  presented  one  Renter's  name  to  the 
defendant  as  a  prospective  tenant,  the  former  by  letter 
of  January  7,  1913,  and  the  latter  by  a  letter  dated 
January  2,  1913,  each  asking  in  his  letter  to  be  pro- 
tected as  to  commissions  in  ease  a  lease  was  effected. 
In  a  letter,  of  January  8th  acknowledging  receipt  of 
Thorpe's  letter,  W.  A.  Cameron,  the  president  of 

•Sm  nilnolB  NotM  DiffMt,  YoU,  XI  to  XT,  and  CiimiilaftlT«   Qnartorljr,  ammm 


4^  AjTKTJiATg  COUBTB  07  ^LUlf OIS, 

/* 
Thorpe  v.  Cameron-Schroth  Co,  191  111.  App.  45&    ' 

defendant,  said:  **We  will  protect  yon  in  this  mut- 
ter.'* Abont  the  middle  of  February,  shortly  after 
the  deal  was  closed  with  Renter  throngh  the  firm  of 
Harrington  &  Company,  Cameron  received  a  bill  for 
commissions  from  Thorpe.  Thereupon  he  wrote  his 
agents,  Harrington  &  Company,  that  in  looking  over 
his  files  he  had  found  correspondence  with  Thorpe 
above  referred  to  and  that  he  had  overlooked  it  in 
negotiating  with  Harrington  &  Company.  No  special 
reference  was  made  to  the  fact  he  had  also  overlooked 
the  said  letter  previously  received  from  Harrington 
&  Company. 

From  a  judgment  for  plaintiff,  defendant  brings 
error. 

Wjuaam  a.  Jennings,  for  plaintiff  in  error. 

Hbnby  Hobnbe,  for  defendant  in  error;  AiiNOiiD 
Heap,  of  counsel. 

Mb.  Pbesidinq  Jitstice  Babnes  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  Bboksbs,  9  88* — tohen  evidence  insufficient  to  show  liabiUttf  for 
commiaaion.  Where  each  of  two  brokers,  In  whose  hands,  property 
had  been  placed  for  the  purpose  of  securing  a  tenant,  submitted  the 
name  of  the  same  person  as  a  prospective  tenant,  each  asking  that 
he  be  protected  as  to  his  commissions  in  case  a  lease  was  effected, 
^0  which  the  principal  assented  in  writing,  and  the  deal  was  closed 
through  one  of  them,  who  received  the  commissions,  in  an  action 
by  the  other  to  recover  his  commissions  it  was  held  that  the  mere 
assent  of  the  principle  to  protect  him  as  to  his  commissions,  and  a 
subsequent  letter  by  the  principal  to  the  successful  l^roker  that  he 
had  overlooked  his  correspondence  with  plaintiff  In  making  the 
negotiations,  was  held  Insufficient  in  itself  to  show  liability. 

2.  Bbokebs,  §  37» — when  not  the  procuring  cause,  A  broker  la 
not  entitled  to  a  commission  for  securing  a  tenant  whose  name  he 
submitted  to  his  principal,  where  the  evidence  showed  that  he  was 
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not  the  first  to  call  euch  person's  attention  to  the  property  and  that 
all  of  the  negotiations  which  culminated  in  the  deal  were  con* 
ducted  by  another  broker  who  was  also  the  first  to  submit  the  prop- 
erty to  the  prospectiye  tenant  and  the  first  to  give  his  name  to  his 
principaL 

8.  Bbokebs,  9  51* — H<MHty  for  commisHon  when  property  placed 
in  hands  of  several  brokers.  One  who  places  his  property  in  the 
bands  of  seyeral  brokers  for  the  purpose  of  securing  a  tenant,  in 
the  absence  of  any  specific  agreement  to  the  contrary,  is  obligated 
to  pay  commissions  only  to  the  one  who  was  the  procuring  cause  ot 
the 


Anna  M.  Baxworthy  and  Thomas  F.  Hnnt,  Administra^ 
tors.  Appellees,  t.  C.  C.  Heisen,  Sr.,  Appellant. 

Gen.  No.  19,978. 

1.  Masteb  Ain>  SEBVAKT,  §  856* — tohen  relationship  of  independ^ 
ent  contractor  to  he  determined  from  contract.  The  question  as 
to  whether  one  contracting  to  perform  certain  work  in  the  construc- 
tion of  a  building  was  an  independent  contractor  must  be  deter- 
mined as  a  matter  of  law  from  the  terms  of  the  contract  under  which 
the  work  was  to  be  performed. 

2.  Masteb  Ain>  SEsyANT,  §  856* — when  relation  of  independent 
contractor  established.  Contract  under  which  one  of  the  parties 
agreed  to  do  the  stone-setting  on  a  building  under  construction  for  a 
stipulated  sum,  construed  as  rendering  such  party  an  independent 
contractor,  especially  under  eyidence  that  he  hired,  paid,  controlled, 
ilirected  and  discharged  the  men  employed  in  stone-setting,  and  that 
neither  he  nor  they  were  under  the  direction  or  control  of  the  other 
party  to  the  contract  or  his  agents. 

3.  Mastvb  and  servant,  §  133* — tohen  duty  to  furnish  safe  place 
cannot  be  delegated  to  independent  contractor.  The  duty  of  a  mas- 
ter to  furnish  his  employee  a  safe  place  to  work  cannot  be  delegated 
to  an  independent  contractor,  so  as  to  relieye  him  from  liability. 

4.  BiASTEB  AND  SERYANT,  §  156* — tohcn  mostCT  liable  for  injury  to 
servant  by  defective  instrumentality  owned  by  independent  con- 
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tractor.  Where  the  owner  of  a  building  In  coarse  of  construction 
undertook  to  do  the  work  of  stonensutting,  letting  the  work  of  stone- 
setting  to  an  independent  contractor,  and  an  employee  of  the  former 
was  killed  by  the  breaking  of  a  guy  wire  supporting  a  derrick 
owned  and  operated  by  the  independent  contractor,  thus  permitting 
the  fall  of  stone  being  hoisted,  it  was  held  that  the  master  was  liable, 
under  evidence  that  he  was  in  possession  of  the  premises,  and  that 
he  and  his  superintendent  were  frequently  around  the  derrick  and  in 
a  position  to  observe  the  character  and  condition  of  the  guy  rope, 
and  that  the  defects  therein  were  patent 

5.  Evidence,  §  396* — when  opinions  incompetent,  Opinions  of 
witnesses  having  no  scientific  knowledge  on  the  subject  are  incom- 
petent as  to  the  tensile  strength  of  a  steel  cable. 

6.  Appeal  and  ebbob,  §  1474* — when  admission  of  opinion  evi- 
dence harmless.  The  admission  of  opinions  incompetent  because 
of  the  lack  of  scientific  knowledge  on  the  subject  by  the  witnesses 
giving  them  is  harmless  where  their  testimony  conformed  to  that  of 
a  competent  witness  whose  testimony  was  not  contradicted  or  im- 
peached. 

7.  Witnesses,  §  99* — when  administrator  may  call  party  as  a  wit- 
ness. In  an  action  by  an  administrator  for  the  wrongful  death  of 
an  employee  of  the  owner  of  a  building,  the  plaintiff  may  call  the 
codefendant  of  such  owner,  who  was  an  independent  contractor 
owning  the  defective  instrumentality  causing  the  injury,  as  his 
witness. 

8.  Trial,  §  246* — when  verdict  for  codefendant  not  inconsistent. 
Where  in  an  action  against  the  owner  of  a  building  under  construc- 
tion and  his  independent  contractor,  who  owned  and  operated  the 
defective  instrumentality  causing  the  injury,  the  declaration  averred 
a  state  of  facts  showing  the  duty  of  both  to  have  inspected  the  appli- 
ance, a  verdict  in  favor  of  the  independent  contractor  is  not  in- 
consistent with  a  verdict  against  the  owner,  independently  of 
whether  a  verdict  alone  without  judgment  thereon  could  affect  a 
judgment   against   such  owner. 

9.  INBTBUCTIONS,  §  131* — whcn  not  erroneous  as  omitting  essential 
elements.  An  Instruction  directing  a  verdict  for  plaintiff  which 
requires  the  jury  to  find  all  facts  essential  to  liability  on  the  part 
of  defendant  is  not  reversibly  erroneous  because  it  requires  a  finding 
of  other  additional  facts  not  essential  to  the  creation  of  such  lia- 
bility. 

10.  Masteb  and  servant,  9  786* — when  instruction  does  not  ignore 
doctrine  of  assumed  risk.  An  instruction  in  an  action  fat  the 
wrongful  death  of  an  employee,  which  requires  the  jury  to  find  that 
the  deceased  not  only  did  not  know  but  "in  the  exercise  of  ordinary 
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care  could  not  have  known  of  the  defective  condition  of  the  appli- 
ance causing  injury/'  is  not  erroneous  as  ignoring  the  doctrine  of 
assumed  risk  because  it  does  not  also  require  a  finding  that  de- 
ceased did  not  have  equal  opportunity  of  knowing. 

IL  iNSTBUcnoNS,  S  65* — when  not  erroneous  aa  aasuming  facta. 
An  InBtructlon  concluding  with  the  words  "if  you  find  all  the  fore- 
going facts  from  the  evidence/'  etc.,  1b  not  erroneous  as  assuming 
the  existence  of  such  facts. 

12.  iNSTBuonoNS,  S  81* — when  not  erroneous  as  singling  out 
facts.  An  instruction  which  merely  recites  such  facts  as  were  nec- 
essary to  be  proved  under  the  averments  of  the  declaration  is  not 
subject  to  criticism  as  unduly  singling  out  and  giving  undue  promi- 
nence to  such  facts. 

13.  iNSTBuonoNS,  S  88* — when  not  erroneous  on  preponderance 
of  evidence.  An  instruction  directing  a  verdict  in  case  the  Jury 
found  "from  a  preponderance  of  the  evidence"  instead  of  "by  a  pre- 
ponderance of  the  evidence*'  is  not  ground  for  reversal. 

14.  Appeal  and  ebsob,  §  1633* — when  instruction  harmless.  An 
instruction  directing  an  assessment  of  damages  if  the  Jury  found 
"the  defendants  or  either  of  them  was  guilty  of  the  negligence 
charged  against  them  or  either  of  them"  is  not  ground  for  reversaL 

16.  Instructions,  S  151* — when  refusal  proper.  The  refusal  of 
an  instruction  covered  by  Instructions  given  is  not  erroneous. 

16.  Masteb  and  servant,  S  802* — when  instruction  as  to  duty  to 
loam  properly  refused.  In  an  action  for  the  wrongful  death  of  an 
employee,  an  instruction  that  the  master  was  not  bound  to  warn  de- 
cedent of  open  and  obvious  danger  is  properly  refused  where  the 
declaration  was  not  predicated  upon  any  claim  to  the  contrary,  no 
such  question  being  involved  in  the  case. 

Appeal  from  the  Circuit  Ck)urt  of  Cook  county;  the  Hon.  S.  C. 
8TOUGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded  on  original 
hearing.    Affirmed  on  rehearing.    Opinion  filed  February  24,  1916. 

WiNSTOK,  Payne,  Strawn  &  Shaw,  for  appellant; 
Edwabd  W.  Evbbett  and  Charles  J.  McFaddbn,  of 
counseL 

David  K.  Tone  and  H.  M.  Ashton,  for  appellees. 

Mb.  Pbesiding  Justice  Babnbs  delivered  the  opinion 
of  the  conrt. 

•Bee  nilnols  Notes  DIgeeft,  Vols,  XI  to  XV,  and  CnmolaltTo  Qwwtorly.  mubo 
topio  and  teotlon  number. 
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This  was  a  suit  to  recover  damages  on  account  of  the 
death  of  appellee's  intestate,  Thomas  Eaxworthy,  oc- 
casioned, as  alleged  in  the  declaration,  by  the  negli- 
gence of  appellant  and  his  codefendant,  Alexander 
Shand,  whom  the  jury  found  not  guilty.  The  verdict 
as  to  Shand  was  set  aside,  and  the  case  as  to  him  was 
then  dismissed.  This  appeal  is  from  a  judgment 
against  Heisen. 

Eaxworthy 's  death  resulted  from  the  breaking  of  a 
cable  used  as  a  guy  line  to  the  mast  of  a  derrick,  thus 
causing  the  fall  of  a  stone  that  was  being  foisted  ia 
the  course  of  building  construction.  The  derrick  was 
used  to  raise  cut  stone  into  place  for  setting,  and  was 
owned  and  operated  by  Shand  who  had  a  contract  with 
Heisen,  the  owner  of  the  building,  to  do  the  stone-set- 
ting. The  stone-cutting  was  done  by  Heisen 's  em- 
ployees. Eaxworthy  was  one  of  his  stone-cutters.  The 
stone,  when  drawn  to  the  building,  was  unloaded  be- 
tween it  and  the  sidewalk  where  it  was  cut,  and  then 
ioisted  by  the  derrick  operators  into  place.  At  the 
time  of  the  accident  the  derrick  was  on  the  fourth  floor 
and  Eaxworthy  where  the  stone  was  being  cut 

The  declaration  consists  of  an  original  and  two  ad- 
ditional counts.  All  are  predicated  on  negligence  in 
the  use  and  permitting  the  use  of  il  defective  cable, 
described  as  **old,  rusty,  insecure  and  imperfect,'*  the 
first  count  also  alleging  that  it  was  **not  strong  enough 
to  sustain  the  strain''  it  was  subjected  to.  Each  avers 
these  undisputed  facts :  That  Heisen  was  erecting  the 
building;  that  Eaxworthy  was  in  his  employ,  and  that 
Shand  was  the  owner  of  the  derrick  and  appliances, 
and,  together  with  his  men,  operated  them.  The  claim 
of  joint  liability  rests,  in  the  first  count,  on  the  aver- 
ment that  Shand  and  his  men  were  under  the  supervi- 
sion and  direction  of  appellant  in  operating  the  derrick ; 
in  the  first  additional  count,  on '  the  averment  that 
they  were  jointly  co-operating  in  cutting  stone,  hoist- 
ing and  placing  it  in  said  building^  and^  in  the  second 
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additional  count,  on  the  averments  that  Shand,  for  a 
compensation  paid  by  appellant,  was  engaged  in  hoist- 
ing and  installing  stone  and  that  appellant  was  sim- 
nltaneonsly  engaged  in  chiseling  and  assembling  it  to 
be  hoisted;  that  the  intestate,  appellant's  servant,  was 
working  beneath  the  derrick  where  he  was  liable  to  be 
killed  or  injured  in  case  the  derrick  cable  was  insuffi- 
cient to  withstand  the  strain  of  lifting  the  stone,  and 
that  these  facts  were  known  to  both  appellant  and 
Shand,  and  not  to  deceased. 

The  agreement  between  Heisen  and  Shand  was  in 
writing  and  purports  to  have  been  entered  into  by 
Heisen  as  owner  and  party  of  the  first  part,  and  Shand 
as  *^ stone-setting  contractor''  and  party  of  the  second 
part.  The  material  parts  thereof  for  determining  the 
relation  of  the  parties  read :  *  *  That  the  party  of  the 
second  part  shall  furnish  all  labor,  materials,  tools, 
derricks,  power,  etc.,  for  the  setting  of  the  cut  stone. on 
the  building  •  •  •  also  the  stone-setting  contractor 
agrees  to  supply  all  anchors  for  all  the  cut  stone  set 
by  him  *  *  *  It  is  understood  and  agreed  by  the 
owner  that  all  stone  must  be  fitted  for  the  iron  work 
by  the  stone-cutter  contractor;  also  the  owner  agrees 
to  furnish  on  the  mortar  boards,  ready  for  use,  all 
necessary  mortar  for  stone-setting." 

The  contract  also  provides  for  a  stipulated  sum  for 
such  work,  for  its  prompt  dispatch,  and  that  the  owner 
may  take  possession  and  complete  the  work  in  case  said 
contractor  neglects  or  abandons  it.  A  supplemental 
written  agreement  provides  that  Shand  shall  set  the 
stone  in  twenty-five  panels  on  the  building  providing 
the  psnel  stones  were  delivered  in  front  of  each  open- 
ing where  they  belonged,  the  cutting  of  stone  and  brick 
to  be  done  by  others. 

The  relationship  between  Heisen  and  Shand  was  to 
be  determined  as  a  matter  of  law  from  the  terms  of 
'their  contract  {Pioneer  Fireproof  Const.  Co.  v.  Hann 
sen,  17.6  HI.  100 ;  Foster  v.  City  of  Chicago,  197  111.  264), 
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which  hardly  admits  of  any  other  constmction  than 
that  Shand  was  an  independent  contractor  to  do  the 
stone-setting,  and  snch  constmction  is  home  ont  hy 
conclusive  evidence  that  Shand  hired,  paid,  controlled, 
directed  and  discharged  the  men  employed  in  the 
stone-setting,  and  that  neither  he  nor  they  were  tmder 
the  direction  or  control  of  Heisen  or  his  agents.  Pio- 
neer Fireproof  Const.  Co.  v.  Hansen,  supra. 

Shand 's  status  heing  that  of  an  independent  con- 
tractor it  is  unnecessary  to  consider  questions  argued 
and  that  might  arise  if  the  relationship  between  Heisen 
and  Shand  was  that  of  principal  and  agent. 

Appellees  claim,  however,  that  appellant  was  never- 
theless liable  under  his  duty  to  furnish  his  employee 
a  reasonably  safe  place  to  work,  and  the  suit  was  tried 
partly  on  that  theory.  Appellant  contends  that  he  was 
relieved  from  such  liability,  if  the  injury  was  the  result 
of  Shand 's  negligence,  because  the  latter  was  an  inde- 
pendent contractor,  and  cites  familiar  cases  where,  in 
view  of  such  a  relation,  the  doctrine  of  respondeat  sti- 
perior  was  held  not  to  apply.  But  none  of  these  cases 
was  a  suit  by  a  servant  against  his  master  for  failure 
to  furnish  a  safe  place  to  work  where  both  the  servant 
and  independent  contractor  (also  alleged  to  be  negli- 
gent) were  working  on  a  building  in  the  master's  pos- 
session and  control. 

It  is  a  well-recognized  principle  that  the  duty  of  a 
master  to  furnish  his  employee  a  safe  place  to  work 
cannot  be  delegated  to  an  independent  contractor,  so  as 
to  relieve  him  from  liability.  16  Am.  &  Eng.  l^ncyc.  of 
Law,  197 ;  Bailey  on  Personal  Injuries,  vol.  1,  sec.  44 ; 
Bernlieimer  Bros.  v.  Eager,  108  Md.  551-561.  A  more 
difficult  question  is  the  extent  of  the  master's  liability 
for  defective  instrumentalities  used  by  independent 
contractors  that  may  endanger  the  safety  of  his  em- 
ployees. Our  attention  has  not  been  directed  to  a  case 
in  this  State  where  the  question  has  arisen  upon  the 
combination  of  facts  here  presented.    But  the  duty  of 
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inspection  by  the  master  has  nnder  very  similar  cir- 
cumstances been  extended  in  other  jurisdictions  to 
such  instrumentalities.  Jas,  Griffith  £  Sons  Co.  v. 
Brooks,  197  Fed.  723;  Trainor  v.  Philadelphia  d  R. 
R.  Co.,  137  Pa.  St.  148;  Oulf,  C.  <&  S.  F.  Ry.  Co.  v. 
Delaney,  22  Tex.  Civ.  App.  427.  In  each  of  the  cases 
referred  to,  the  injury,  as  here,  resulted  from  the  fall- 
ing of  a  derrick  by  reason  of  its  being  insecurely 
fastened,  the  derrick  was  controlled  and  operated  by 
an  independent  contractor,  the  premises  were  in  pos- 
session of  and  control  of  the  owner,  and  the  person  in- 
jured or  killed  was  an  employee  of  the  latter  engaged 
about  the  premises.  We  are  not  disposed  under  such 
a  combination  of  circumstances  to  question  the  exist- 
ence of  such  a  duty  or  that  the  employer  may  be  liable 
for  a  breach  thereof.  In  the  present  case  there  was 
evidence  of  possession  by  the  employer  and  that  his 
superintendent  and  himself  were  frequently  around 
the  derrick  in  a  position  to  observe  the  character  and 
condition  of  its  guy  rope,  and  thus  to  know  of  the  dan- 
gers attendant  upon  the  use  of  one  that  was  defective 
or  insuflScient.  There  was  also  evidence  tending  to 
show  that  the  defects  complained  of  were  patent. 

The  theory,  therefore,  upon  which  the  case  was  tried 
being  tenable,  we  will  consider  certain  assignments  of 
error  that  relate  thereto,  and  first  those  relating  to  the 
admission  of  improper  evidence.     -^ 

On  the  question  of  the  insufficiency  of  the  cable  to 
withstand  the  strain  put  upon  it,  appellees  called  wit- 
nesses to  prove  the  tensile  properties  of  a  hard  steel 
cable  of  that  size,  among  them  two  who  from  lack  of 
any  scientific  knowledge  of  the  subject  were  manifestly 
disqualified  to  give  an  opinion  on  it.  Objections  to 
their  testimony  and  the  motion  to  strike  it  out  as  hear- 
say and  incompetent  should  have  been  sustained;  but, 
inasmuch  as  their  testimony  on  the  subject  conformed 
to  that  of  a  competent  witness  whose  testimony  was 


464  Appellate  Coubts  of  Illinois. 

Raxworthy  et  al.  v.  Heisen,  191  111.  App.  4^7. 

not  contradicted  or  impeached,  we  do  not  regard  the 
error  in  such  rulings  as  reversible. 

Appellant  urges  that  under  the  statute  plaintiffs 
suing  as  administrators  could  not  call  defendant  Shand 
as  a  witness.  It  is  enough  to  say  on  that  point  that  the 
statute  does  not  prevent  an  administrator  suing  a 
party  from  calling  the  latter  as  his  own  witness. 

Appellant  also  urges  that  the  judgment  cannot  stand 
against  Heisen  because  there  was  a  verdict. of  not 
guilty  as  to  Shand.  Eegardless  of  the  question  wheth- 
er a  verdict  alone,  without  a  judgment  thereon,  could 
have  such  effect,  the  position  is  nevertheless  untenable 
if,  as  in  the  present  case,  the  declaration  alleges  a  state 
of  facts  on  which  each  defendant  may  be  independently 
liable.  If  it  was  the  duty  of  both  defendants  to  in- 
spect the  derrick  and  its  supports,  then  there  is  no 
room  for  this  contention,  nor  that  negligence  by  appel- 
lant in  that  respect  was  not  the  proximate  cause  of  the 
injury. 

Other  matters  discussed  in  the  brief,  namely,  wheth- 
er the  deceased  was  not  guilty  of  contributory  negli- 
gence and  whether  the  breaking  of  the  cable  was  caused 
by  hidden  or  latent  defects,  were,  under  the  evidence, 
questions  of  fact  for  the  jury,  and  we  cannot  say  that 
their  verdict  was  manifestly  against  the  preponder- 
ance thereof. 

Complaint  is  also  made  of  the  giving  and  refusing 
of  instructions,  which  we  shall  refer  to  by  their  re- 
spective numbers. 

It  is  urged  that  instruction  No.  1,  given  at  plaintiffs' 
request,  ignored  the  doctrine  of  assumed  risk,  assumed 
the  existence  of  facts  that  were  disputed,  singled  out 
and  gave  undue  prominence  to  certain  facts,  and  was 
ambiguous  and  confusing. 

While  it  is  not  free  from  objection,  we  do  not  think 
it  contains  reversible  error.  It  directs  a  verdict 
against  Heisen  for  plaintiffs  upon  certain  hypotheses, 
including  all  that  were  essential  to  the  issues  presented 
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and  some  that  were  not.  In  the  latter  respect  it  is  ob- 
jectionable. It  enumerates  among  the  hypotheses  joint 
operation  by  Heisen  and  Shand  in  trimming,  hoisting 
and  setting  stone,  and  Heisen 's  general  supervision 
of  such  work.  There  not  being  suflBcient  evidence  to 
support  either  of  these  facts,  they  properly  had  no 
place  in  the  instruction.  But  whether  they  existed  or 
not,  the  ground  of  Heisen 's  liability  was  the  same  in 
either  event  and  depended  upon  neither.  It  depended 
wholly  on  the  undisputed  facts  of  Heisen 's  possession 
of  the  building  and  the  relationship  of  master  and  serv- 
ant between  him  and  deceased,  and  on  the  contro- 
verted facts  whether  the  cable  was  defective  as  alleged 
and  Heisen  knew  or  ought  to  have  known  of  it,  and 
whether  deceased  was  ignorant  of  it  and  without  equal 
means  of  knowing  it,  and  not  upon  Heisen 's  particular 
relations  to  Shand  or  the  latter 's  work.  We  fail  to 
see,  therefore,  how,  inasmuch  as  the  jury  was  required 
to  find  all  the  facts  essential  to  Heisen  *s  liability,  he 
could  be  injured  by  the  requirement  that  they  find 
additional  and  unnecessary  facts. 

Nor  do  we  think  the  instruction  ignores  the  doctrine 
of  assumed  risk.  The  cases  relied  upon  by  appellant 
relate  to  an  entirely  different  form  of  instruction.  In 
this  the  jury  were  required  to  find  that  the  deceased 
not  only  did  not  know  but  **in  the  exercise  of  ordinary 
care  could  not  have  known  *'  of  the  defective  condition 
or  insuflScient  strength  of  the  guy.  The  complaint  is 
that  it  does  not  also  require  a  finding  that  deceased  did 
not  have  equal  opportunity  of  knowing.  It  is  manifest 
that  if  deceased  had  such  opportunity,  then  he  could 
have  known  of  such  defects.  The  expression  that  *'he 
could  not  have  known''  necessarily  implies  absence  of 
such  opportunity.  Similar  language  in  declarations 
has  been  held  to  negative  the  assumption  of  risk,  and  in 
such  cases  instructions  directing  a  verdict  if  plaintiff 
proved  his  case  as  alleged  in  such  a  declaration  have 
been  held  not  to  ignore  the  assumption  of  risk.  Spring- 
Vol  cljcxxxi  so 
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field  Boiler  <t  Manufacturing  Co.  v.  Parks,  222  HI.  355 ; 
James  8.  Kirk  <&  Co.  v.  Jajko,  224  111.  338;  Hagen  v. 
Schleuter,  236  111.  467;  Lake  8t.  El.  R.  Co.  v.  Fitz- 
gerald, 136  111.  App.  281. 

We  do  not  agree  with  appellees,  however,  that  the 
question  of  assumed  risk  is  not  in  the  ease,  but  it  was 
properly  presented  to  the  jury  in  instruction  No.  23, 
and  is  not  ignored  in  the  instruction  under  considera- 
tion. 

The  instruction  concluded  with  the  words  **if  you 
find  all  the  foregoing  facts  from  the  evidence,*'  etc. 
Appellant  contends  that  the  court  thus  assumed  the  ex- 
istence of  such  facts.  We  do  not  think  the  jury  would 
so  understand  it.  It  was  a  mere  summary  of  the  sev- 
eral hypotheses  contained  in  the  instruction,  each  of 
which  was  required  to  be  found  from  the  evidence. 

Nor  do  we  think  the  instruction  properly  subject  to 
the  criticism  that  it  singles  out  and  unduly  gives  prom- 
inence to  certain  facts.  It  does  not  come  within  the 
decisions  cited  on  that  point.  With  the  exception  of 
those  above  alluded  to  and  held  to  be  inconsequential, 
it  recites  only  such  facts  as  were  necessary  to  prove 
under  the  averments  of  the  declaration. 

The  objection  to  given  instruction  No.  5,  which 
directed  a  verdict  in  case  the  jury  found  **from  a  pre- 
ponderance of  the  evidence''  instead  of  **by  a  prepon- 
derance of  the  evidence,"  and  the  objection  to  the 
given  instruction  No.  6,  directing  an  assessment  of 
damages  if  the  jury  found  **the  defendants  or  either  of 
them  was  guilty  of  the  negligence  charged  against 
them  or  either  of  them"  are  more  hypercritical  than 
substantial.  In  no  event  would  we  deem  such  defective 
expressions  as  sufficient  ground  for  a  reversal. 

As  to  the  refused  instructions  tendered  by  Heisen, 
we  think  neither  No.  8  or  10  embodied  anything  perti- 
nent to  the  case  that  was  not  included  in  other  given 
instructions.  No.  10  sought  to  bring  before  the  jury 
as  an  element  in  the  case  that  Heisen  was  not  obligated 
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to  warn  decedent  of  open  and  obvious  dangers.  But 
the  declaration  was  not  predicated  upon  any  claim  to 
the  contrary.    No  such  question  was  in  the  case. 

Refused  instruction  No.  13  sought  to  advise  the  jury 
of  the  obligation  of  deceased  under  the  law  to  exer- 
cise ordinary  care  for  his  own  safety  and  directed  a 
verdict  for  Heisen  if  they  found  from  the  evidence 
that  ''he  failed  to  observe  the  obvious  conditions 
around  him  and  by  reason  thereof  was  injured.''  The 
instruction  though  correct  in  theory  may  properly  have 
been  rejected  on  account  of  its  abstract  form,  but  it 
was  covered  by  other  given  instructions,  notably  14 
and  15. 

Having  carefully  examined  the  record  in  the  light  of 
the  authorities  presented  on  the  rehearing  in  this  case 
that  were  not  before  us  on  the  original  hearing,  we  are 
constrained  to  believe  that  there  is  no  reversible  error 
in  the  case  and  that  the  judgment  should  be  affirmed. 

Affirmed. 


i.  T.  Williams  and  D.  H.  Williams,  trading  as  Williams 
&  Company,  Appellees,  y.  J.  H.  Fliek  Gonstruetion 
Company,  Appellant. 

Gen.  No.  20,290.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jambs  C. 
Mashn,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Affirmed.  Opinion  filed  Fehruary  24,  1916. 
Rehearing  denied  March  9,  1915. 

Statement  of  the  Case. 

Action  by  J.  T.  Williams  and  D.  H.  Williams,  trad- 
ing as  Williams  &  Company,  against  J.  H.  Flick  Con- 
struction Company,  a  corporation,  to  recover  money 
claimed  to  be  due  under  the  terms  of  an  oral  contract 
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between  the  parties.    From  a  judgment  in  favor  of 
plaintiffs  for  $2,368,  defendant  appeals. 

Defendant  having  a  contract  for  construction  work 
with  a  railroad  company  sublet  certain  portions  of  it 
to  a  firm,  which,  for  brevity,  will  be  referred  to  as  the 
Peterson  Company,  and  the  latter  in  turn  sublet  the 
work  to  appellees.  Under  the  contract  between  appel- 
lant and  said  Peterson  Company,  entered  into  August 
4, 1911,  the  work  was  to  be  finished  by  October  26, 1911. 
Appellees  began  work  under  their  contract  about  Sep- 
tember 7th.  As  it  proceeded,  appellant  complained  to 
appellees  of  the  little  progress  made  and  appellees 
complained  to  appellant  that  the  conditions  under 
which  they  had  undertaken  the  work  had  been  changed 
and  that  they  were  incurring  losses  by  reason  thereof. 
The  Peterson  Company  was  to  pay  appellees  17  cents  a 
yard  for  moving  dirt  and  were  to  receive  from  appel- 
lant 19%  cents  a  yard  therefor.  After  several  exchanges 
of  complaints,  as  aforesaid,  between  the  parties 
hereto,  a  conversation  was  had  sometime  in  No- 
vember between  J.  H.  Flick,  president  of  appellant, 
and  J.  T.  Williams,  one  of  the  appellees.  Testifying 
to  the  matter,  Williams  claimed  that  his  firm  was  about 
to  abandon  its  contract  with  the  Peterson  Company 
and  that  to  induce  appellees  to  remain  on  the  job.  Flick 
said  his  company  would  make  good  their  losses  to  the 
extent  of  the  difference  between  what  they  and  what 
the  Peterson  Company  were  to  be  allowed  for  remov- 
ing the  dirt,  namely  2^/^  cents  a  yard.  Flick  admitted 
that  he  made  such  an  offer  but  claims  that  no  arrange- 
ment therefor  was  consummated,  and  it  appears  that 
the  contractual,  relations  between  the  several  parties 
remained  unchanged ;  that  appellees  continued  to  work 
tinder  their  contract  with  the  Peterson  Company,  and 
while  they  were  paid  therefor  by  appellant,  the  pay- 
ments were  so  made  pursuant  to  the  Peterson  Com- 
pany's order,  and  were  based  upon  monthly  estimates 
of  the  work  done  prepared  by  the  railroad  company's 
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engineer.  Flick  claimed  that  when  he  made  such  offer 
to  J.  T.  Williams,  the  latter  was  to  see  his  brother 
about  it,'  and  that  on  November  17th,  about  a  week 
afterwards,  they  came  to  his  office  and  resumed  dis- 
cussion of  the  subjects,  but  that  there  was  no  actual 
agreement  made  until  December  26th;  and  this  suit 
seems  to  be  predicated  upon  an  agreement  made  at 
that  time.    Appellees'  statement  of  claim  is  as  follows : 

*' Plaintiffs'  claim  is  for  $700  for  estimate  for  dirt 
work  done  in  filling  and  grading,  and  $1500  for  the  loss 
sustained  under  their  oral  contract  entered  into  shortly- 
prior  to  December  28,  1911,  at  which  time  plaintiffs 
and  defendant  agreed  that  the  plaintiffs  were  sustain- 
ing loss  by  reason  of  the  fact  that  the  work  to  be  done 
was  not  as  represented  and  at  which  time  plaintiffs 
and  defendant  also  agreed  on  the  sum  of  $1500  as  being 
the  loss  sustained  by  reason  of  misrepresentation  of 
said  work,  which  loss  the  defendant  agreed  to  pay  the 
plaintiffs  and  $370.12  for  ten  per  cent,  of  estimate  held 
back  and  $64  for  curbing,  making  a  total  of  $2834.12." 

At  the  trial  the  last  item  was  eliminated  and  the 
actual  amount  of  the  first  item  was  shown  to  be  $498. 
The  verdict  and  judgment  were  for  $2,368,  evidently 
including  the  claim  for  losses,  the  amount  held  back 
and  the  actual  sum  of  the  December  estimate,  viz., 
$498. 

In  its  affidavit  of  merits,  appellant  specifically  denied 
each  and  every  allegation  in  said  statement  of  claim, 
but  Flick  testified  that  in  the  conversation  of  December 
26th,  at  which  the  parties  to  the  several  contracts  were 
represented,  appellees  stated  that  their  losses  were 
$1,500,  and  that  he  said:  ''I  will  make  you  a  proposi- 
tion. I  will  give  you  $1,500.  I  will  assume  all  your 
eajtimates.  You  pull  off  the  work.  We  will  complete 
it  ourselves";  and  at  the  same  time  the  representative 
of  the  Peterson  Company  agreed  to  give  back  to  appel- 
lant the  ^-margins*'  (or  profits  on  its  contract)  that 
•  appellant  had  paid  it.  Explaining  what  he  meant  by 
.assumiiig  estimates,   he   said  they  were   statements 
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by  the  railroad  company  of  the  amount  of  work  done  by 
the  contractor  each  month  and  that  he  meant  that 
appellant  ** would  take  them  and  keep  them/' 

Eddy,  Wbttbn  &  Pbgleb,  for  appellant. 
Cannon  &  Poagb,  for  appellees. 

MiL.PBEsroiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  CoNTBACTS,  S  389* — when  question  of  entering  into  not  for 
jury.  Where  the  making  of  an  oral  contract  between  the  parties 
was  not  denied.  Its  terms  only  being  In  dispute  It  Is  not  error  to 
refuse  to  submit  to  the  jury  the  question  whether  a  valid  contract 
was  entered  Into. 

2.  CoNTBACTS,  S  32* — what  does  not  show  absence  of  meeting  of 
minds.  Where  a  contract  was  oral  and  hence  necessarily  rested 
In  the  recollections  of  the  parties,  the  fact  that  their  recollections 
differed  as  to  Its  terms,  does  not  necessarily  Indicate  that  their 
minds  did  not  meet 

3.  Instructions,  S  114* — when  not  erroneous  as  not  submitting 
entire  issue.  In  an  action  to  recover  money  claimed  to  be  due  under 
a  contract  where  the  defendant  practically  admitted  liability  for  a 
certain  sum,  claiming  that  under  the  terms  of  the  contract 
such  sum  was  to  be  In  full  of  all  claims,  an  Instruction  that  the 
Jury  was  to  determine  from  the  evidence  what  the  agreement 
actually  was,  whether  such  sum  was  In  full  of  all  claims,  or  merely 
to  cover  certain  Items  of  plaintiffs'  claims,  that  If  they  believed  the 
former  the  verdict  should  be  limited  to  that  amount,  and  If  they 
believed  the  latter  their  verdict  should  be  accordingly,  was  not 
erroneous  as  permitting  the  jury  to  find  the  entire  issue  in  favor 
of  the  defendant. 

4.  iNSTBUcrripNs,  §  82* — when  not  erroneous  as  singling  out  party. 
An  instruction  concretely  submitting  the  abstract  proposition  that 
one"  may  not  defeat  his  own  contract  simply  by  testifying  to  a  differ- 
ent recollection  of  its  terms,  held  not  prejudicially  erronedus  merely 
because  it  contained  a  specific  reference  to  the  defendant  in  that 
connection. 

5.  CoNTBACTs,  §  385* — when  evidence  sufficient  to  show  existence. 
Where  defendant  sublet  its  contract  for  certain  work  to  a  subcon- 

•See  nilnois  Notes  Divest,  Vols.  XI  «•  XV,  aad  CnmulattTe  HoBtUrlj,  mh^ 
t^pto  and  Metton  number. 
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tractor  who  in  turn  sublet  it  to  plaintiffs,  who  claimed  that  defend- 
ant, upon  their  complaint  as  to  loss  resulting  from  changes  in  the 
conditions  under  which  they  had  undertaken  the  work,  agreed  to  pay 
the  amount  of  such  loss  and  in  addition  the  difference  between  the 
amount  which  they  were  to  receive  under  their  contract  with  the 
subcontractor  and  that  which  the  latter  was  to  receive  from  the  de- 
fendant, the  evidence  was  held  sufficient  to  establish  the  agreement 
as  asserted  by  plaintiffs. 


Edmond  Gorman,  Administrator,  Appellee,  y.  South 
Side  Elevated  Railroad  Company,  Appellant. 

Gen.  No.  20,811.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam E.  Devkb,  Judge  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  February 
24,  1915. 

Statement  of  the  Case. 

Action  by  Edmond  Gorman,  as  administrator,  against 
South  Side  Elevated  Eailroad  Company  to  recover 
damages  for  the  wrongful  death  of  David  Airey,  a  boy 
sixteen  years  of  age  who  was  killed  while  a  passenger 
on  one  of  defendant's  cars. 

The  train  was  moving  north  on  elevated  tracks, 
which,  near  the  place  of  the  accident,  turn  from  their 
northerly  course  east  and  then  within  one-half  block 
suddenly  curve  again  to  the  north.  The  boy  was  stand- 
ing on  the  front  platform  of  the  second  car  and  had 
been  standing  there  for  many  blocks.  The  sides  of  the 
platform  were  inclosed  by  iron  gates  about  six  feet 
high.  Along  its  front  edge  were  four  upright  iron 
stanchions  supporting  the  canopy,  one  standing  in  each 
comer  and  the  other  two  between  them.    The  space  be- 
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tweeii  the  two  in  the  middle  was  left  open  for  passage 
from  one  car  to  another.  From  each  comer  stanchion 
io  the  next  stanchion  towards  the  middle  was  a  railing 
abont  ** waist  high.*'  The  base  of  each  stanchion  was 
about  one  and  one-half  inches  from  the  platform.  At 
the  time  of  the  accident  the  boy  stood  near  the  left  cor- 
ner stanchion  and  railing,  fronting  towards  the  rear 
platform  of  the  first  car  which  was  like  the  other  in 
construction. 

As  the  train  moved  around  the  curves,  the  relative 
position  of  adjoining  platforms  was,  of  course,  almost 
constantly  changing.  As  the  first  curve  was  taken^  the 
left  comer  of  said  rear  platform  necessarily  swung 
away  from  the  car  behind,  and,  as  the  next  curve  was 
taken,  the  other  corner  swung  away,  bringing  said  left 
comer  back  by  a  sudden,  jerky  and  irregular  move- 
ment, in  the  course  of  which  the  west  comer  stanch- 
ions came  within  five  inches  of  each  other.  During  that 
movement  the  boy's  head  was  caught  and  crushed  be- 
tween these  two  stanchions. 

The  case  was  submitted  to  the  jury  on  two  counts  of 
the  declaration,  the  first  charging  the  defendant  with 
negligence  in  failing  to  give  Airey  any  notice  or  warn- 
ing of  the  danger  of  his  position  under  such  circum- 
stances, and  the  second  charging  negligence  in  failure 
to  provide  a  guard  or  device  so  as  to  protect  passen- 
gers while  thus  standing  on  the  platform.  From  a 
judgment  for  plaintiff  for  two  thousand  dollars,  de- 
fendant appeals. 

Addison  L.  Gabdneb  and  CarboiiL  H.  Jonbs,  for  ap- 
pellant. 

Edmund  S.  Citmmings,  for  appellee. 

Mb.  Pbbsidino  Justice  Babnbs  delivered  the  opinion 
of  the  court. 
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AbstrMt  of  the  Decision. 

1.  Cabbiebs,  §  353* — when  duty  to  inclose  platform  question  for 
jury.  'Where  a  boy  sixteen  years  of  age,  while  a  passenger  on  de- 
fendant's train,  was  killed  by  his  head  being  crushed  between  the 
upright  stanchions  supporting  the  canopy  over  the  platform  of  the 
car  on  which  he  was  standing,  and  similar  stanchions  on  the  plat- 
form of  the  car  in  front  as  the  train  rounded  a  curve,  whether  it 
was.  the  duty  of  defendant  to  so  inclose  its  platforms  as  to  prevent , 
an  injury  of  that  character  was  held  a  question  for  the  jury. 

2.  Cabbisbs,  §  378* — when  hound  to  give  notice  to  passengers  on 
platforms  of  dangers  arising  from  movement  of  cars  rounding 
curve.  In  an  action  to  recover  damages  for  the  wrongful  death  of 
a  passenger  whose  head  was  caught  between  upright  stanchions  sup- 
porting the  canopy'  of  the  platform  of  the  car  on  which  he  was 
Standing  and  similar  stanchions  on  the  car  in  front;  due  to*  the 
lateral  movement  of  the  ends  of  the  cars  as  the  train  rounded  a 
curve,  it  was  held  that  defendant  was  chargeable  with  notice  of  the 
danger  and  that  it  was  its  duty  to  give  warning  to  passengers  whom 
It  permitted  to  ride  on  the  pli^tforms  of  its  cars  where  the^  were 
exposed  to  such  danger. 

3.  Cabbiebs,  S  428* — when  contril>utory  negligence  question  for 
jury.  Whether  a  passenger  on  an  elevated  railroad  train  whose 
head  was  caught  between  upright  stanchions  supporting  the  canopy 
over  the  platform  of  the  car  on  which  he  was  standing  and  similar 
stanchions  on  the  car  in  front,  as  the  result  of  the  lateral  move- 
|Bdnt  of  the  ends  of  the  cars  as  the  train  rounded  a  curve,  was 
guilty  of  cbntributory  negligence,  was  held  a  question  of  fact  for 
the  Jury. 

4.  Cabbiebs,  S  482* — when  instruction  properly  refused.  Where 
in  an  action  against  a  carrier  for  the  wrongful  death  of  a  passenger, 
the  declaration  contained  no  specific  allegation  of  negligence  against 
defendant's  trainman,  claimed  to  have  been  at  fault,  an  instruction 
limiting  the  consideration  of  the  Jury  to  what  was  required  of  sucl) 
trainman  as  to  specific  acts  is  properly  refused. 

•Bee  niinoiB  Notes  Diveat,  Vols.  XI  to  XY.  aad  Ciimiil«tlTo  Qiuyrterly,  mubo 
topic  mad  fleotton  Bomber. 
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John  D.  Casey,  Administrator,  Appellee,  t.  Chicago  City 
Railway  Company,  Appellant. 

Gen.  No.  20,323.    (Not  to  be  reported  in  f nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Rioh- 
ABD  E.  BuBKK,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  with  finding  of  fact 
Opinion  filed  February  24,  1916.  Certiorari  allowed  by  Supreme 
Court 

Statement  of  the  Case. 

Action  by  John  D.  Casey,  as  administrator,  against 
Chicago  City  Railway  Company  to  recover  damages 
for  the  death  of  Patrick  Tracy,  whose  death  was 
caused  by  a  collision  with  one  of  defendant's  cars  as 
he  attempted  to  cross  the  street  from  behind  a  car, 
stationary  upon  a  parallel  track.  From  a  judgment 
for  plaintiff  for  four  thousand  dollars,  defendant  ap- 
peals. 

Franklin  B.  Hussby  and  Chables  LbBoy  Bbowk, 
for  appellant ;  John  B.  Guilliams,  of  counsel. 

Dabbow  &  Baily,  for  appellee. 

Mb.  PBEsmiNQ  Justice  Babnes  delivered  the  opimon 
of  the  court. 

Abstract  of  the  Decision. 

1.  Street  bailboads,  9  131* — what  evidence  inauHldent  to  ahovo 
speed.  Testimony  that  a  car  "was  going  In  a  hurry/'  "was  going 
fast/'  is  insufficient  to  convey  any  definite  idea  of  its  speed  when  not 
stated  in  comparison  with  the  ordinary  rate  of  speed  or  some  defi- 
nite standard. 

2.  Street  bailboads,  9  131* — when  evidence  insufficient  to  show 
excessive  speed.  In  an  action  to  recover  damages  for  the  death  of 
a  pedestrian  who  was  struck  by  a  car  as  he  stepped  upon  the  track, 

•See  nilnoto  Notes  Dls«rt.  VaU.  ZI  to  XT.  and  CiimvlAtiT*  Quwtariy,  Ma« 
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on  passing  around  the  rear  of  a  car  standing  upon  a  parallel  track. 
It  was  held  that  the  evidence  was  insufficient  to  show  that  the  car 
inflicting  the  injury  was  being  operated  at  excessive  speed,  the  only 
witness  testifying  in  favor  of  plaintiff  being  a  woman  who  was  just 
behind  decedent  at  the  time  of  the  accident  and  who  testified  that 
the  car  "was  going  in  a  hurry/'  "was  going  fast,"  her  testimony 
being  contradicted  by  other  witnesses  In  a  better  position  to  ob- 
serve the  facts. 

3.  Stbeet  bailboads,  9  131* — when  evidence  insufficient  to  8ho%o 
failure  to  ring  gong.  In  an  action  to  recover  damages  for  the  death 
of  a  pedestrian  who,  on  passing  around  the  rear  end  of  a  stationary 
car,  was  struck  by  a  car  proceeding  In  the  opposite  direction  upon  a 
parallel  track,  the  evidence  was  held  insufficient  to  show  failure  on 
the  part  of  defendant's  servants  operating  the  car  Inflicting  the 
injury  to  ring  the  gong. 

4.  Stbeet  bahaoads,  9  93* — when  contributory  negligence  shoton. 
In  an  action  to  recover  damages  for  the  death  of  a  person  who,  on 
passing  around  the  rear  end  of  a  stationary  car,  was  struck  by  a  car 
bound  in  the  opposite  direction  upon  a  parallel  track,  it  was  held 
that  decedent  was  guilty  of  contributory  negligence  as  a  matter  of 
law,  there  being  nothing  in  the  circumstances  surrounding  the  acci- 
dent to  excuse  him  from  looking,  it  being  apparent  that  he  did  not 
look  until  too  late. 


Hermlne  Blchter,  Plaintiff  in  Error,  t.  Tillage  of  May- 
wood,  Defendant  in  Error. 

Oen.  No.  18,794.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Eowabd  M. 
Mangait,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  ^and  remanded.  Opinion  flled 
February  24,  1915. 

Statement  of  the  Case. 

Action  by  Hermine  Bichter  against  the  Village  of 
Mayweed  to  recover  fer  personal  injuries  sustained  as 

*8m  nilnois  Notes  Dlcect,  Vols.  XI  to  JL\,  sad  CwiMwliitlv  Qiuwtoriy.  nhdo 
plo  sad  MctlAB  Bumbor. 
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the  result  of  stepping  into  an  unguarded  hole  or  ex- 
cavation at  a  street  crossing.  From  a  judgment  en- 
tered on  a  verdict  for  def endant,  plaintiff  brings  error. 

Chaslbs  J.  Trainob,  for  plaintiff  in  error. 

Joseph  J.  SirLUVAiir,  for  defendant  in  error. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  iNSTBTJcnoNS,  9  129*— icTten  erraneoua  08  omitting  elements. 
Aa  instruction  directing  a  verdict  which  does  not  contain  all  oC  the 
elements  Justifying  such  verdict  is  erroneous. 

2.  iNSTBucnoNs,  §  10* — when  giving  of  number  on  same  point 
improper.  The  giving  of  eight  instructions  directing  the  Jury'B 
attention  to  the  degree  of  care  required  of  the  plaintiff  is  improper 
since  it  tended  to  emphasize  plaintiff's  duty  in  that  respect,  and 
to  create  in  the  minds  of  the  Jury  the  impression  that  the  court  did 
not  believe  that  plaintiff  was  in  the  exercise  of  due  care  at  the  time 
of  the  injury. 


Carrie  Eillian^  Administratrix,  Defendant  In  Error, 
T.  Yaelar  Tesar,  PlalntlfF  in  Error. 

Qen.  No.  19,503.    (Not  to  be  reported  In  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  B. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  with  finding  of  facts.  Opinion 
filed  February  24,  1915. 

Statement  of  the  Case. 

Action  by  Carrie  Killian,  administratrix  of  the  es- 
tate of  her  mother,  Josephine  Novak,  deceased,  against 

•8e«  lUinols  Notes  Digest,  Vols.  XI  to  XV,  and  OvmolattT*  Qwutnly.  wtiam 
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Vaclav  Tesar  to  recover  on  a  note  executed  April  6; 
1890,  due  two  years  after  date  and  payable  to  decedent. 
Letters  of  administration  were  issued  to  plaintiff  on 
September  7,  1912,  and  on  September  13,  1912,  the  ac- 
tion was  commenced.  Plaintiff  alleged  that  a  **part 
payment  of  $150  was  made  by  defendant  in  1905,  and 
a  new  written  promise  to  pay,  dated  June  29, 1912,  was 
made  by  defendant  to  plaintiff." 

The  instrument  relied  on  as  constituting  a  new  prom- 
ise was  as  follows : 

''June  29,  1912. 
Dear  Niece: 

I  am  very  sorry  but  I  cannot  give  you  any  money 
just  now,  as  I  had  taxes  to  pay  and  the  street  Just  as 
soon  as  I  can  I  will  settle  with  you. 

V.  Tesar.  ^' 

Plaintiff  claimed  that  the  promise  was  in  response 
to  a  letter  she  had  written  defendant  demanding  the 
money. 

Defendant  denied  the  sending  of  the  letter,  testify- 
ing that  aside  from  a  few  words  he  was  unable  to  write 
English.  He  also  claimed  that  he  had  paid  all  sums 
due  from  him  to  the  estate  and  set  up  the  statute  of 
limitations. 

From  a  judgment  for  plaintiff  for  $652,  defendant 
brings  error. 

Q.  J.  Chott,  for  plaintiff  in  error. 

James  W.  Bubkb,  for  defendant  in  error. 

Mr.  Jtjsticb  Gbidlet  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Limitation  of  actions,  9  117* — tchen  evidence  insuflldent  to 
ahoiD  payments  on  note.    In  an  action  on  a  note  the  evidence  was 

•See  niinoto  Notes  Digest,  Vols.  XI  to  XV,  and  OomulfttlTe  Quarterly,  eame 
topic  and  sectloii  number. 
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held  Insufficient  to  show  a  payment  thereon  within  ten  years  prior 
to  the  commencement  of  the  action. 

2.  Limitation  of  actions,  §  117* — when  evidence  insufficient  to 
BhotD  new  promise.  In  an  action  upon  a  note  due  more  than  nine- 
teen years  prior  to  the  commencement  of  the  action,  the  evidence 
was  held  insufficient  to  show  a  new  promise  by  defendant  sufficient 
to  prevent  the  bar  of  limitations. 


Edward  Leyy,  Defendant  in  Error,  y.  C.  0.  F.  Bark- 
Strom,  PlalntlfF  in  Error. 

Gen.  No.  19,657.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raitebty,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed.  Opinion  filed  February  24» 
1916. 

Statement  of  the  Case. 

Action  by  Edward  Levy  against  C.  0.  F,  Burkstrom 
to  recover  an  amount  claimed  to  be  due  as  rent  of  de- 
mised premises  abandoned  by  the  defendant.  On  Feb- 
ruary 24,  1910,  plaintiff  by  a  written  lease  rented  the 
premises  in  question  to  defendant  for  a  period  of  one 
year  commencing  May  1,  1910,  at  a  monthly  rental  of 
fifty  dollars.  Defendant  abandoned  the  premises  Sep- 
tember 30,  1910.  On  October  3,  1910,  plaintiflf  caused 
judgment  by  confession  to  be  entered  on  the  lease  for 
the  sum  of  seventy  dollars,  of  this  sum  fifty  dollars 
being  for  the  October  rent  and  the  balance  being  an 
attorney's  fee  provided  for  in  the  lease.  This  judg- 
ment  was  subsequently  paid  and  satisfied.  On  Novem- 
ber 29,  1910,  plaintiff  commenced  an  action  against 
defendant  to  recover  the  sum  of  forty  dollars  for  dam- 
ages caused  the  premises,  and  recovered  judgment  for 
five  dollars  which  was  paid  and  satisfied. 

•See  Illinois  Notes  Dlseet,  Yoli.  XI  to  X\,  and  ComiiUitlTe  quarterly,  aanif 
topic  and  section  number. 
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Thereafter  and  on  December  1, 1910,  plaintiff  caused 
judgment  by  confession  to  be  entered  against  defend- 
ant for  the  sum  of  forty-five  dollars,  twenty-five  dollars 
being  for  rent  for  half  the  month  of  November  and  the 
balance  being  for  attorney's  fees. 

The  order  overruling  defendant's  motion  to  open  the 
judgment  was  reversed  in  174  HI.  App.  276.  The  cause 
was  reinstated  in  the  lower  court  and  on  trial  without 
a  jury  judgment  was  rendered  for  plaintiff  for  twenty- 
five  dollars,  from  which  defendant  brings  error. 

Plaintiff  re-rented  the  premises  November  1,  1910, 
for  the  unexpired  term  of  the  lease  at  the  same  rental, 
except  that  but  twenty-five  dollars  was  to  be  paid  for 
the  month  of  November. 

Otto  Q-.  Ryben,  for  plaintiff  in  error. 

Habby  C.  Lbvinson,  for  defendant  in  error;  Leo  W. 
Hoffman,  of  counsel. 

Mb.  Justice  (jBmLBY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  liANDLOBD  Ain)  TENANT,  §  284* — amount  of  recovery  on  re-rent- 
ing of  premises  after  abandonment  ty  lessee.  Where  owing  to  the 
condition  in  which  a  lessee  abandoning  the  demised  premises  be- 
fore the  expiration  of  the  lease  left  the  premises,  the  lessor  on  re- 
renting  the  same  was  unable  to  secure  from  the  new  tenant  the  full 
amount  of  the  monthly  payment  stipulated  in  the  original  lease  for 
the  first  month  of  the  new  tenancy,  the  lessor  in  an  action  against 
the  defaulting  tenant  is  entitled  to  recover  the  difference  between  the 
amount  paid  by  the  new  tenant  and  that  stipulated  in  the  original 
lease. 

2.  Landlobd  and  tenant,  §  487* — when  lessor  may  take  pos* 
session  on  abandonment  by  lessee.  Where  a  tenant  abandons  the 
demised  premises  before  the  expiration  of  the  period  for  which  they 
were  leased,  it  becomes  the  right  and  duty  of  the  lessor  to  take 
charge  of  the  premises,  and  if  ppssible  re-rent  them,  and  thus  re- 
duce the  amount  of  the  lessee's  liability. 

*8m  minold  Notoa  Dlffest,  Vols.  XI  to  XV,  and  OnnraUithro  QumrUtij,  imho 
toplo  and  moUqii  number. 
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Henry  F.  Noreott,  trading  as  H.  F.  Xoreott  &  Company^ 

Defendant  in  Error,  v.  Mary  8.  Frankenbnrger, 

Plaintiff  in  Error. 

Gen.  No.  20,074.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K.  Pbindi- 
viLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  with  finding  of  facts.  Opinion 
filed  February  24,  1915. 

Statement  of  the  Case. 

Action  by  Henry  F.  Norcott,  a  broker,  trading  as 
H.  F.  Norcott  &  Company,  against  Mary  S.  Franken- 
bnrger  to  recover  the  sum  of  one  hundred  and  twenty 
dollars  commissions  on  a  sale  of  certain  property 
owned  by  defendant.  From  a  judgment  for  plaintiff 
for  one  hundred  and  twenty  dollars,  defendant  brings 
error. 

John  Schweistdbb,  for  plaintiff  in  error. 

Wabbbn  Nichols,  for  defendant  in  error. 

Mb.  Justice  GBroLBY  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deelsion. 

Bbokebs,  §  51* — when  not  procuring  cause.  In  an  action  hy  a 
broker  to  recover  commissions  for  the  sale  of  land  to  a  person  with 
whom  plaintiff  had  negotiated,  but  who  refused  at  that  time  to  pur- 
chase at  the  price  fixed,  the  deal  being  subsequently  consummated 
through  another  broker  at  a  lower  price,  it  was  held  that  the  evi- 
dence was  insufllcient  to  show  that  plaintiff  was  the  procuring  cause 
of  the  sale. 

•8e«  Ulinols  Notes  Dtsect,  Vols.  ZI  to  XY,  sad  OnmidaitYe  Qnartoriy,  uanm 
topic  Mid  Mctton  number. 
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XelUe  Albrecht  and  Moses  E.  Greenebaum,  Trustee, 
Appellees,  y.  Sophie  Biielow  et  aL,  on  appeal  of 
Ferdinand  Beeker,  Appellant. 

Gen.  No.  20,314. 

1.  Mecfhanics*  uenb,  §  128* — apportionment  of  liens.  Mechanics' 
Liens  Act,  1903,  sec.  16  (Kurd's  R.  S.,  ch.  82,  sec.  30,  J.  &  A.  f  7154), 
relative  to  incumbrances  and  apportionment  of  liens,  held  not  to 
differ  materially  from  the  Statute  of  1845,  sec.  20. 

2.  Mechanics'  liens,  §  131* — practice  for  di8tri})ution  of  pro» 
ceeda.  In  a  foreclosure  proceeding  where,  after  it  has  been  deter- 
mined that  a  mechanic  has  a  lien  and  in  what  amount,  and  that  his 
lien  Is  superior  to  the  lien  of  the  mortgage  or  trust  deed  as  to 
a  portion  of  the  premises  as  improved,  it  is  not  necessary,  though 
proper,  for  the  court  to  determine  before  entering  a  decree  of  sale 
what  proportion  of  the  proceeds  of  the  sale  shall  be  paid  to  the  lien 
holder  and  what  to  the  mortgagee  or  trustee,  since  the  court  may 
order  the  proceeds  of  the  sale  to  be  brought  in  and  the  proper  pro- 
portions may  be  ascertained  by  taking  of  evidence  after  the  sale, 
and  the  taking  of  this  evidence  may  be  unnecessary  where  the  prop- 
erty sells  for  enough  to  satisfy  both  liens. 

8.  Mechanics'  liens,  9  128* — distril>ution  in  case  of  prior  incum^ 
hrances.  In  foreclosure  of  a  trust  deed,  where  a  cross-complainant 
asked  that  he  be  decreed  a  superior  lien  for  material  furnished 
upon  premises  subsequent  to  the  execution  of  the  trust  deed,  and  it 
appeared  that  such  claimant  had  increased  the  value  of  the  build- 
ing in  excess  of  the  amount  claimed  as  a  lien  for  materials  fur- 
nished, a  decree,  upon  the  recommendation  of  the  master,  entering 
an  order  of  sale,  finding  that  complainant  had  a  "first  and  prior 
lien"  on  the  premises  for  the  amount  due  under  the  notes  and  trust 
deed  and  was  "first  entitled  to  be  paid  the  same"  out  of  the  proceeds 
of  the  sale,  and  a  further  finding  that  the  cross-complainant  had 
a  lien  on  the  premises  in  a  certain  sum,  subject  to  the  lien  of  the 
complainant,  and  was  next  entitled  to  be  paid  such  sum  out  of  the 
proceeds,  held  erroneous  since  the  cross-complainant  had  a  lien 
paramount  to  that  of  complainant  on  the  premises  to  the  extent  of 
the  additional  value  given  to  said  premises  by  improvements  or 
repairs  made  by  him  under  the  Mechanics'  Liens  Act,  1903,  sec. 
16  (Kurd's  R.  S.  ch.  82,  sec.  30,  J.  &  A.  1[  7154). 

•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  Mid  CumiilatlTe  Quarterly,  same 
topio  and  section  number. 
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4.  Mechanics*  liens,  §  130* — burden  of  apportionment.  Where 
after  a  sale  of  premises  under  foreclosure  it  is  found  that  the  net 
proceeds  were  not  sufficient  to  satisfy  both  the  liens  of  the  com- 
plainant under  a  trust  deed  and  that  of  a  cross-complainant  under 
a  mechanic's  lien,  and  It  becomes  necessary  to  take  further  evi- 
dence to  ascertain  the  proper  proportionate  amount  of  such  pro- 
ceeds to  which  each  party  is  entitled,  the  burden  of  showing  what 
amount  of  the  proceeds  the  cross-complainant  is  first  entitled  to 
be  paid  upon  his  prior  lien  is  upon  cross-complainant,  since  the 
complainant's  lien  is  first  In  point  of  time. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
M.  FoELL,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
February  24,  1915. 

Statement  by  the  Court.  On  August  20,  1913,  the 
complainants,  Nellie  Albrecht  and  Moses  E.  Greene- 
baum,  trustee,  filed  their  bill  of  complaint  against 
Sophie  Buelow  and  others  to  foreclose  a  trust  deed  on 
certain  premises  in  Cook  county  owned  by  Mrs.  Bue- 
low, which  trust  deed  was  executed  and  recorded  in  the 
year  1909.  The  defendant,  Ferdinand  Becker,  an- 
swered the  bill  and  also  filed  a  cross-bill,  in  which  he 
claimed  a  mechanic's  lien  for  a  balance  due  of  $20  for 
certain  roofing  materials  furnished  by  him  to  and  upon 
the  dwelling  house  on  said  premises  in  the  year  1912, 
and  prayed  that  he  be  decreed  a  lien  upon  the  premises, 
superior  to  complainants'  lien.  The  complainants  in 
their  answer  to  the  cross-bill  denied  that  Becker's  al- 
leged lien  was  superior  to  the  lien  of  said  trust  deed. 
The  cause  was  referred  to  a  master  in  chancery  to  take 
proofs  and  report  the  same  together  with  his  condu- 
sions  thereon. 

On  the  hearing  before  the  master  it  was  shown  that 
there  was  due  the  complainant,  Nellie  Albrecht,  as  the 
legal  holder  of  one  principal  note  and  certain  interest 
notes,  secured  by  said  trust  deed,  the  sum  of  $993.69 
and  also  the  sum  of  $75  as  reasonable  solicitor's  fees. 

•Bee  nUnols  Vottm  Dlcest,  Vols.  ZI  to  XV,  and  Ovmolattv*  Quarterly,  Mm* 
topic  and  Motion  number. 
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On  behalf  of  the  cross-complainant,  Becker,  it  was 
shown  that,  in  pursuance  gf  a  written  contract  made 
with  the  owner  of  said  premises  on  May  11,  1912, 
Becker  agreed  to  furnish  said  roofing  materials  to 
and  upon  the  building  on  the  premises  for  the  sum  of 
$42;  that  he  had  furnished  the  same  and  fully  per- 
formed his  contract  on  or  about  May  13, 1912,  and  had 
been  paid  thereon  the  sum  of  $22,  and  that  there  was 
still  due  him  a  balance  of  $20 ;  and  that  in  apt  time  he 
had  filed  with  the  clerk  of  the  Circuit  Court  of  Cook 
county  a  statement  of  his  claim  for  a  lien  and  had  paid 
the  sum  of  $1  as  a  fiJing  fee.  One  of  the  witnesses 
called  on  behalf  of  said  cross-complainant  testified  that 
the  putting  of  said  roofing  materials  on  said  house  en- 
hanced the  value  of  said  premises  to  the  extent  of  $200. 
No  further  evidence  on  this  point  was  offered  by  either 
party. 

The  master  in  his  report  found  that  there  was  due 
and  unpaid  to  the  complainant,  Nellie  Albrecht,  the 
sum  of  $993.69,  and  also  the  sum  of  $75  for  solicitor's 
fees.  He  also  found  that  Becker  was  entitled  to  a  lien 
upon  the  premises  for  the  balance  of  $20,  together  with 
the  further  sum  of  $1  for  filing  said  statement  of  claim 
for  lien,  but  that  **such  lien  is  second  and  subsequent 
to  the  lien  of  the  complainant,  Nellie  Albrecht.'*  As 
reasons  for  this  last-mentioned  finding  he  stated  in  his 
report  that  ''upon  the  hearing  testimony  was  offered 
on  behalf  of  said  cross-complainant  that  the  roof  placed 
on  said  house  by  said  cross-complainant  improved  or 
increased  the  value  of  the  premises  in  question  to  the 
extent  of  $200,  but  no  evidence  was  offered  as  to  the 
value  of  said  premises  before  said  roof  was  applied,  nor 
as  to  the  value  of  said  premises  after  said  roof  was 
applied,  so  that  there  is  no  basis  in  this  record  upon 
which  any  percentage  of  increase  can  be  figured."  The 
master  further  found  that  all  material  allegations  of 
complainant's  bill  of  complaint  had  been  proven  and 
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were  true,  and  that  she  was  entitled  to  the  relief  prayed 
therein.  He  recommended  that  the  usual  decree  of 
foreclosure  be  entered  in  accordance  with  the  prayer 
of  said  bill  and  his  findings. 

The  cross-complainant,  Becker,  filed  objections  to  the 
report  of  the  master,  among  which  are  (a)  that  the 
master  has  found  that  the  lien  of  the  cross-complainant 
is  second  and  subsequent  to  the  lien  of  the  complainant; 
(b)  that  he  found  that  '*  there  is  no  basis  in  this  record 
upon  which  any  increase  can  be  figured,"  thereby,  in 
connection  with  his  other  findings,  **  placing  upon  this 
cross-complainant  the  burden  of  proving  to  what  ex- 
tent the  complainant's  lien  is  a  first  lien,  when  as  a 
matter  of  law  the  burden  of  proof  thereof  was  on  the 
complainant,  and  when  such  proof  may  be  made  after 
sale  and  prior  to  distribution'';  and  (c)  that  he  failed 
and  refused  to  find  that  the  lien  of  this  cross-complain- 
ant is  a  first  lien  on  the  improvements  (superior  to  the 
lien  of  the  complainant)  *'to  the  extent  of  the  increased 
value  of  the  improvements,  caused  by  the  labor  and 
materials  furnished  by  cross-complainant  on  said  prem- 
ises." The  objections  were  overruled  by  the  master, 
and  after  the  report  had  been  filed  in  court  the  objec- 
tions were  ordered  to  stand  as  exceptions. 

On  December  23,  1913,  the  court  entered  a  decree  of 
sale,  overruling  the  exceptions  and  approving  the  mas- 
ter's report  and  finding  that  there  was  due  the  com- 
plainant, Nellie  Albrecht,  upon  said  notes  and  under 
and  by  virtue  of  the  terms  of  said  trust  deed,  the  sum 
of  $993.69,  and  also  the  further  sum  of  $75  for  solicit- 
or's fees,  or  the  total  sum  of  $1,068.69;  that  she  had 
**a  first  and  prior  lien"  for  said  sum  upon  said  prem- 
ises, and  was  '* first  entitled  to  be  paid  the  same," 
together  with  interest  thereon  except  as  to  said  solicit- 
or's fees,.  *^out  of  the  proceeds  of  any  sale  of  said 
premises";  that  there  was  due  said  cross-complainant, 
Becker,  the  sum  of  $21 ;  that  he  had  a  lien  for  said  sum 
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upon  the  premises,  subject  to  the  lien  of  said  complain- 
ant, and  was  next  entitled  to  be  paid  said  sum,  together 
with  interest,  out  of  the  proceeds  of  any  sale  of  the 
premises;  and  the  court  ordered  and  decreed  that  un- 
less the  defendant,  Sophie  Buelow,  or  some  of  the  de- 
fendants, within  two  days  pay  or  cause  to  be  paid  the 
complainant  the  said  sum  of  $1,068.69,  interest  and 
costs,  the  premises  be  sold  by  the  master  in  the  usual 
maimer,  and  that  the  master,  out  of  the  proceeds  of  the 
sale,  retain  his  fees,  etc.,  pay  the  costs,  and  out  of  the 
remainder  pay  complainant  the  amount  found  to  be  due 
her,  together  with  interest  except  as  to  said  solicitor's 
fees,  and  if  such  remainder  be  not  suflScient  to  pay  said 
amount  and  interest  that  he  apply  the  same  to  the  ex- 
tent to  which  it  may  reach  in  satisfaction  thereof,  and 
report  the  amount  of  the  deficiency,  and  if  the  remain- 
der be  more  than  sufficient  to  pay  said  amount  and 
interest  that  he  hold  the  surplus  subject  to  the  further 
order  of  the  court,  etc.  To  the  entry  of  this  decree  the 
cross-complainant,  Becker,  immediately  prayed  and 
was  allowed  an  appeal  and  the  same  was  subsequently 
duly  perfected. 

P.  E.  Babnbs,  for  appellant;  W.  P.  Quinby,  of 
counsel. 

Joseph  G.  Straus,  for  appellees. 

Mr.  Justice  Gridlby  delivered  the  opinion  of  the 
court. 

The  cross-complainant,  Becker,  seeks  by  this  appeal 
to  reverse  the  decree  and,  in  substance,  assigns  as 
errors  that  the  court  erred  (1)  in  overruling  the  excep- 
tions to  and  approving  the  master's  report;  (2)  in  find- 
ing that  complainant  had  a  first  and  prior  lien  for  the 
sum  found  due  her,  and  was  first  entitled  to  be  paid 
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out  of  the  proceeds  of  any  sale  of  the  premises,  and 
that  Becker's  lien  was  suhject  to  her  lien;  (3)  in  not 
finding  that  Becker  had  a  first  and  superior  lien  upon 
the  improvements  on  said  premises,  for  the  sum  found 
due  him,  **to  the  extent  of  the  increased  value  of  such 
improvements*'  caused  hy  the  labor  and  materials  fur- 
nished by  him;  (4)  in  decreeing  distribution  of  the  pro- 
ceeds of  sale  before  the  court  could  ascertain  whether 
or  not  such  proceeds  would  be  suflScient  to  pay  the  liens 
of  both  complainant  and  cross-complainant  in  full ;  and 
(5)  in  not  decreeing  a  sale  of  the  premises  without 
distribution  until  the  further  order  of  the  court  and 
directing  the  master  to  report  the  proceeds  of  the  sale 
to  the  court.  It  is  contended  that  upon  the  coming  in 
of  such  report,  if  it  was  found  that  such  proceeds  were 
suflScient  to  pay  both  liens  in  full,  the  court  should  order 
the  proper  distribution  of  the  proceeds ;  that  if  it  was 
found  that  such  proceeds  were  not  sufficient  to  pay  both 
of  said  liens  in  full,  the  court  should  refer  the  cause 
back  to  the  master  to  take  proofs  as  to  the  value  of  the 
land  at  the  time  of  the  making  of  cross-complainant's 
said  contract  with  the  owner  of  the  land,  and  as  to  the 
value  of  the  land  after  the  making  of  the  improvements 
by  said  cross-complainant  thereon,  and  to  report  his 
recommendations  as  to  the  proper  proportionate 
amounts  of  such  proceeds  to  be  paid  to  complainant 
and  cross-complainant  respectively. 

Section  16  of  the  present  Mechanics'  Liens  Act,  in 
force  July  1,  1903  (J.  &  A.  ^  7154),  provides  in  part 
as  follows: 

*'No  incumbrance  upon  land,  created  before  or  after 
the  making  of  the  contract  under  the  provisions  of  this 
act,  shall  operate  upon  the  building  erected,  or  ma- 
terials furnished  until  a  lien  in  favor  of  the  persons 
having  done  work  or  furnished  material  shall  have  been 
satisfied,  and  upon  questions  arising  between  incum- 
brancers and  lien  creditors,  all  previous  incumbrances 
shall  be  preferred  to  the  extent  of  the  value  of  the  land 
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at  the  time  of  making  the  contract,  *  and  the  lien  credit- 
or shall  be  preferred  to  the  value  of  the  improvements 
erected  on  said  premises,  *  and  the  court  shall  ascer- 
tain by  jury  or  otherwise,  as  the  case  may  require, 
what  proportion  of  the  proceeds  of  any  sale  shall  be 
paid  to  the  several  parties  in  interest." 

The  above  quoted  proportion  of  section  16  of  the 
present  Act  is  substantially  the  same  as  section  20  of 
the  ** Liens''  Act  of  1845,  and  also  substantially  the 
same  as  section  17  of  the  ** Liens''  Act  of  1874,  with  the 
exception  that  in  both  of  said  sections  of  the  prior  acts 
the  words  contained  in  the  present  section  16,  included 
between  the  asterisks  above  shown,  do  not  appear.  In 
the  ''Mechanics'  Liens"  Act  of  1895  it  was  provided  in 
section  16  thereof  that  the  lien  creditors  should  be  pre- 
ferred to  the  extent  that  the  market  value  of  the  land 
was  "enhanced"  by  reason  of  the  improvements,  and 
further  that  where,  after  a  trust  deed  or  mortgage  has 
been  recorded,  contracts  shall  be  made  for  the  improve- 
ment of  the  property,  and  the  owner  shall  pay  for  labor 
or  material  in  such  improvement,  ''the  enhanced  value 
thereby  given  shall  be  treated  as  a  fund  in  which  the 
mortgagee  and  lien-holder  shall  participate  pro  rata.'* 
When  the  present  new  Act  was  passed  in  1903  the  said 
sections  of  the  Acts  of  1845  and  1874  were  substan- 
tially re-enacted  with  the  addition  of  the  said  clause, 
"and  the  lien  creditor  shall  be  preferred  to  the  vaUie 
of  the  improvements  erected  on  said  premises." 

In  the  case  of  Raymond  v.  Swing,  26  111.  329,  343, 
decided  in  1861,  it  is  said:  "The  deed  of  trust  consti- 
tuted a  first  lien  upon  the  premises,  and  improvement's 
thereon  at  the  time  the  trust  deed  was  recorded ;  but  the 
statute  gives  the  mechanics  and  material  men  liens, 
paramount  to  the  trust  deed,  upon  the  improvements 
made  by  them  upon  the  premises,  and  the  court  should 
have  ascertained,  by  reference  or  otherwise,  the  value 
of  these  improvements  as  compared  with  the  whole 
value  of  the  premises,  and  given  to  the  petitioners 
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in  the  lien  suit  their  due  proportion  of  the  proceeds  of 
the  premises,  according  to  the  provisions  of  the  stat- 
ute/' In  the  case  of  Smith  v.  Moore,  26  HI.  392,  396, 
our  Supreme  Court,  speaking  of  section  20  of  the  Act 
of  1845,  said  that  under  the  section  the  prior  incum- 
brancer **must  look  alone  to  the  property  as  it  was,  be- 
fore the  mechanic's  or  material  man's  lien  attached, 
and  they  must  look  to  the  improvement  or  materials, 
unless  the  proceeds  of  the  sale  is  sufficient  to  satisfy 
both,  or  there  is  a  surplus  of  either  fund,  which,  if 
necessary,  may  be  applied  to  the  satisfaction  of  the 
other  lien."  See,  also.  North  Presbyterian  Church  v. 
Jevne,  32  Dl.  214,  220. 

In  the  case  of  Croshey  v.  Northwestern  Mfg.  Co.,  48 
HI.  481,  decided  in  1868,  the  above  mentioned  cases 
were  cited  with  approval.  In  this  Croshey  case, 
a  petition  to  establish  a  mechanic's  lien  was  filed 
against  Croskey,  as  the  owner  of  the  fee,  and  certain 
other  parties  as  mortgagees.  A  decree  was  rendered, 
directing  a  sale  of  the  premises  and  establishing  the 
relative  order  of  the  liens.  The  decree  provided,  inter 
alia,  that  the  master  should  take  testimony  and  report 
to  the  court  the  relative  value  of  the  land  and  improve- 
ments, and  should  bring  the  proceeds  of  the  sale  into 
court,  to  be  distributed  according  to  the  respective  pri- 
orities of  the  liens,  the  court  first  determing  the  rela- 
tive value  of  the  lands  and  the  improvements.  The 
court  said  (p.  483) :  *'By  the  term  4and,'  in  this  sec- 
tion of  the  statute,  must,  of  course,  be  meant  the  land 
with  such  improvements  as  there  are  upon  it  at  the  time 
of  the  execution  of  the  mortgage.  If,  for  example,  the 
owner  of  unencumbered  realty,  with  a  building  upon 
it,  executes  a  mortgage  thereon,  and  afterwards  has 
repairs  made  upon  the  building,  for  which  a  mechanic's 
lien  is  enforced,  such  lien  would  take  priority  over  the 
mortgage  only  to  the  extent  of  the  additional  value 
given  to  the  property  by  the  improvements.  Thus,  if, 
to  a  house  and  lot  worth  $15,000,  and  subject  to  a  mort- 
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gage,  additions  or  improvements  are  made  by  the  mort- 
gagor in  such  mode  as  to  make  the  premises  worth 
$18,000,  the  mechanics  and  material  men  engaged  in 
making  these  improvements  would  have  a  prior  lien  to 
the  extent  of  three-eighteenths  of  the  proceeds  of  the 
sale,  and  the  increased  market  value  added  to  the  prop- 
erty would  measure  the  extent  of  the  priority  of  their 
lien,  without  reference  to  the  cost  of  the  materials  or 
labor  actually  furnished/^  The  Court  goes  on  to  say 
that  the  lower  court,  in  the  decree  of  sale,  had,  prob- 
ably from  inadvertance,  given  the  lien  claimants  a 
prior  lien  upon  all  the  buildings  and  improvements 
upon  the  lot,  although  it  was  quite  evident  from  the 
bill  that  the  materials  had  been  furnished  for-  the  im- 
provement of  a  building  already  upon  the  ground.  It 
also  appears  from  the  opinion  that  the  decree  of  sale 
in  said  Croskey  case,  after  thus  establishing  the 
extent  of  the  lien,  directed  the  master  to  make  the  sale, 
and  to  take  evidence  and  report  to  the  court  the  com- 
parative value  of  the  land  and  the  improvements  at  the 
time  of  the  sale.  It  further  appears  that  it  was  con- 
tended that  this  evidence  should  have  been  taken  before 
rendering  the  decree  of  sale,  but  the  court  said  (p. 
484) :  *' We  see  no  good  reason  for  not  allowing  the 
master  to  take  the  evidence  after  the  sale,  and  on  some 
accounts  the  inquiry  at  that  time  would  be  more  satis- 
factory.^' The  court  further  said  that  the  decree  of 
sale  was  faulty  '4n  not  determining  the  relative  prior- 
ity of  the  liens,  with  reference  to  the  improvements, 
with  more  precision.  The  court  should  have  ascer- 
tained at  what  time  the  improvements  were  commenced 
for  which  the  materials  of  complainants  were  furnished, 
and  should  have  given  to  the  prior  mortgagees  a  para- 
mount lien  on  the  property  as  it  stood  when  such  im- 
provements were  commenced,  and  to  the  complainants 
a  paramount  lien  on  the  improvements  towards  which 
they  furnished  materials,  and  should  have  directed  the 
master  to  inquire  into  the  comparative  value  of  the 
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property  before  and  after  the  improvements  were 
made.'*  In  the  case  of  Howett  v.  Selby,  54  111.  151, 
decided  in  1870,  Hall,  the  owner  of  certain  premises, 
made  improvements  thereon,  and  various  mechanics' 
liens  attached  therefor,  and  proceedings  were  com- 
menced to  enforce  these  liens,  Howett,  a  prior  mort- 
gagee, being  made  a  party  defendant.  Howett  set  up 
his  mortgage  in  a  cross-bill.  The  lower  court,  after 
hearing  the  proofs,  found  that  seven  twenty-fifths  of 
the  present  value  of  the  premises  was  the  increctsed 
value  on  account  of  the  improvements,  for  which  the 
liens  attached,  since  the  execution  of  the  mortgage; 
and  the  court  decreed  that  the  premises  be  sold,  and 
that  eighteen  twenty-fifths  of  the  proceeds  of  the  sale 
be  first  applied  in  payment  of  the  mortgage,  and  that 
seven  twenty-fifths  of  the  proceeds  be  applied  in  pay- 
ment of  said  liens,  and  that  any  surplus  of  said  seven 
twenty-fifths  of  said  proceeds,  after  discharging  said 
liens,  be  applied,  first,  on  any  balance  due  on  said 
mortgage,  and  the  remainder,  if  any,  be  paid  to  the 
owner.  Hall.    The  decree  was  aiiirmed. 

It  thus  appears  from  these  cases  that,  under  section 
20  of  the  Act  of  1845,  where  the  owner  of  land  im- 
proved by  a  building  thereon,  which  are  incumbered  by 
a  mortgage,  has  improvements  or  repairs  made  upon 
the  building  for  which  a  mechanic's  lien  is  enforced, 
such  lien  is  paramount  to  the  lien  of  the  mortgage  to 
the  extent  of  the  increased  value  of  the  premises  by 
reason  of  the  improvements  or  repairs.  And  it  also  ap- 
pears from  these  cases  that,  after  it  has  been  deter- 
mined that  the  mechanic  has  a  lien,  and  in  what 
amount,  and  that  his  lien  is  superior  to  the  lien  of  the 
mortgage  as  to  a  portion  of  the  premises  as  improved, 
it  is  not  necessary,  though  proper,  for  the  court  to 
determine,  before  entering  a  decree  of  sale,  what  pro- 
portion of  the  proceeds  of  the  sale  shall  be  paid  to  the 
lien  holder  and  what  to  the  prior  mortgagee.     The 
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proper  proportion  may  be  ascertained  by  the  taking  of 
evidence  after  the  sale.  And  the  taking  of  this  evi- 
dence may  be  unnecessary,  where  the  property  sells  for 
enough  to  satisfy  the  lien  of  the  mortgagee  and  that 
of  the  mechanic  in  full.  Inasmuch  as  section  16  of  the 
present  Act  does  not  differ  materially  from  section  20 
of  the  Act  of  1845,  we  think  that  these  rulings  are  appli- 
cable to  the  present  act. 

In  the  case  of  Grundeis  v.  Hartwell,  90'  HI.  324,  de- 
cided after  the  Act  of  1874  was  passed,  a  petition  was 
filed  by  Hartwell  to  enforce  a  mechanic's  lien  for  ma- 
terials furnished  for  the  erection  of  a  building  on  a  lot 
owned  by  Albert  and  Augustus  Grundeis.  Rose  For- 
rester held  a  first  mortgage  for  $15,000,  and  Christiana 
Grundeis  a  second  mortgage  for  $20,000,  on  the  lot, 
and  they  were  made  parties.  Each  of  these  mortgages 
was  a  lien  upon  the  lot  before  the  building  was  erected 
and  before  the  materials  were  furnished  by  Hartwell. 
In  the  decree  of  sale  the  lower  court  found  the  value 
of  the  building,  but  did  not  find  the  value  of  the  lot  and 
failed  to  determine  the  proportion  of  the  proceeds  of 
the  sale  to  which  the  parties  were  entitled,  and  decreed 
that  out  of  the  proceeds  of  the  sale  the  master  should 
pay,  first,  petitioner  the  whole  amount  of  his  claim,  and 
then  pay  the  claim  of  Eose  Forrester,  and  lastlt/,  the 
claim  of  Christiana  Grundeis.  The  Supreme  Court 
held  that  this  was  error  and  reversed  the  decree  and 
remanded  the  cause  for  further  proceedings. 

In  the  present  case,  it  appears  from  the  uncontra- 
dicted evidence  that  the  roofing  materials,  furnished 
the  building  by  the  cross-complainant,  Becker,  had  in- 
creased the  value  of  the  premises  to  the  extent  of  $200, 
and  that  he  was  entitled  to  a  mechanic's  lien  on  said 
premises  for  the  sum  of  $21.  Yet  the  court,  on  the 
recommendation  of  the  master,  entered  a  decree  of  sale 
finding  that  complainant  had  a  ''first  and  prior  lien'* 
on  the  premises  for  the  amount  found  due  under  the 
notes  and  trust  deed,  and  was  ^^  first  entitled  to  be  paid 
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the  same''  out  of  the  proceeds  of  the  sale,  and  further 
finding  that  said  cross-complainant  had  a  lien  on  the 
premises  for  said  sum  of  $21,  subject  to  the  lien  of  com- 
plainant, and  was  next  entitled  to  be  paid  said  sum  out 
of  said  proceeds.  And  the  court,  doubtless  through  in- 
advertence, decreed  that  unless  the  defendant,  Sophie 
Buelow,  or  some  of  the  defendants,  within  two  days, 
paid  complainant  the  sum  found  due  her,  together  with 
interest  and  costs  (no  mention  being  made  as  to  paying 
cross-complainant  the  sum  found  due  him)  the  prem- 
ises be  sold  in  the  usual  manner,  and  further  decreed 
that  the  master  out  of  the  proceeds  should  first  retain 
his  fees  and  pay  the  costs,  and  out  of  the  remainder 
should  pay  complainant  the  amount  found  due  her,  or 
so  much  thereof  as  the  remainder  of  the  proceeds 
allowed,  and  that  if  said  remainder  was  more  than  suffi- 
cient to  pay  complainant  (no  mention  being  made  of 
cross-complainant)  the  master  should  hold  the  surplus 
subject  to  the  court's  further  order.  The  effect  of  this 
decree  was  that  in  case  the  premises  did  not  sell  for 
more  than  enough  to  satisfy  the  costs,  fees  and  ex- 
penses and  the  sum  so  found  due  complainant  in  full, 
the  cross-complainant  would  receive  nothing,  although, 
as  appears  from  the  evidence  and  by  virtue  of  the  pro- 
visions of  the  statute  as  construed  by  the  courts,  he  had 
a  paramount  lien  to  that  of  complainant  on  the  prem- 
ises to  the  extent  of  the  additional  value  given  to  said 
premises  by  the  improvements  or  repairs  made  by  him, 
and  was  first  entitled  to  be  paid,  out  of  the  net  proceeds 
of  the  sale,  a  small  amount.  ''The  proceeds  of  the  sale 
represent  and  stand  in  the  place  of  the  land  and  the 
building,  and  the  parties  have  the  same  proportionate 
interest  in  the  proceeds  that  they  had  in  the  property 
before  it  was  sold."  Bradley  v.  Simpson,  93  111.  93,  95. 
We  are  of  the  opinion  that  the  court  erred  in  enter- 
ing the  decree  appealed  from.  We  think  that  in  this 
case  the  court  should  have  ordered  a  sale  of  the  prem- 
ises by  the  master  and  directed  the  master  to  bring  the 
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proceeds  of  the  sale  into  court,  and  that,  after  this  was 
done,  if  it  appeared  that  the  net  proceeds  of  the  sale 
were  not  sufficient  to  satisfy  in  full  the  amount  found 
due  complainant  and  cross-complainant,  the  court 
should  have  ascertained,  by  reference  or  otherwise,  the 
proper  proportionate  share  of  each  in  said  net  pro- 
ceeds, and  decreed  distribution  accordingly. 

It  is  contended,  in  substance,  by  counsel  for  com- 
plainant that,  because  on  the  hearing  before  the  master 
cross-complainant,  after  proving  that  he  was  entitled 
to  a  lien  on  the  premises  in  the  amount  *of  $21,  and 
after  showing  that  the  improvements  or  repairs  put 
by  him  on  the  building  increased  the  value  of  the  prem- 
ises to  the  extent  of  $200,  did  not  go  further  and  show 
the  value  of  the  premises  both  before  and  after  the 
making  of  said  improvements  or  repairs,  and  thereby 
disclose  to  the  master  a  basis  upon  which  could  be  fig- 
ured the  prof)ortionate  amount,  to  which  cross-com- 
plainant would  be  entitled,  of  the  proceeds  of  the  sale 
of  the  premises,  in  case  said  proceeds  would  not  be 
sufficient  to  satisfy  the  liens  of  both  complainant  and 
cross-complainant,  the  master  was  justified  in  recom- 
mending, and  the  court  in  decreeing,  that  complainant 
was  first  entitled  to  have  paid  to  her  in  full  the  amount 
found  due  her  under  said  notes  and  trust  deed.  In 
view  of  the  opinion  in  the  Croskey  case,  supra,  we  do 
not  think  there  is  merit  in  the  contention. 

If,  after  a  sale  is  made  of  the  premises  here  in  ques- 
tion, it  is  found  that  the  net  proceeds  thereof  are  not 
sufficient  to  satisfy  both  the  lien  of  the  complainant  and 
that  of  the  cross-complainant,  and  it  becomes  necessary 
to  take  further  evidence  to  ascertain  the  proper  pro- 
portionate amounts  of  said  proceeds  to  which  each 
party  is  entitled,  we  are  of  the  opinion  that  complain- 
ant's lien  being  first  in  point  of  time,  the  burden  of 
showing  what  amount  of  the  proceeds  cross-complain- 
ant is  first  entitled  to  be  paid  is  upon  the  cross-com- 
plainant. See  Far  son's  Mechanics'  Lien  Law  1902, 
sec.  121,  p.  146. 
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The  decree  of  the  Superior  Court  is  reversed  and 
the  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Reversed  and  remanded. 


Greeman  Brothers  Manufacturing  Company  for  use  of 
National  Trust  &  Credit  Company,  Appellant,  t.  The 
M.  L.  Nelson  Furniture  Company,  Appellee. 

Gen.  No.  20,327.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Jambs  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  with  finding  of  facts.  Opinion 
filed  February  24,  1915.    Rehearing  denied  March  9,  1915. 

Statement  of  the  Case. 

Action  by  Greeman  Brothers  Manufacturing  Com- 
pany, suing  for  the  use  of  National  Trust  &  Credit 
Company,  against  The  M.  L.  Nelson  Furniture  Com- 
pany for  money  due  on  an  alleged  assignment  of  ac- 
counts. From  a  judgment  against  the  plaintiff  in  favor 
of  the  defendant,  plaintiff  appeals. 

Plaintiff's  statement  of  claim  filed  in  the  Municipal 
Court  of  Chicago  in  an  action  of  the  first  class  in  con- 
tract stated  that  its  claim  for  the  use  of  the  beneficial 
plaintiff  was  for  the  total  sum  of  $2,557.77  due  and 
owing  for  certain  consignments  of  furniture  sold  and 
delivered  to  the  defendant  by  the  nominal  plaintiff  dur- 
ing the  months  of  December,  1911  and  January,  1912. 
An  itemized  statement  showing  the  dates  and  the  re- 
spective amounts  of  the  various  consignments  was 
attached  to  the  statement  and  made  a  part  thereof. 
Interest  was  claimed  on  said  total  sum  from  February 
1, 1912. 


Chicago— FiBST  District— Febbuaby,  1915.      495 

Greeman  Bros.  Mfg.  Co.  v.  M.  L.  Nelson  Furn.  Co.,  191  111.  App.  494. 

Defendant's  affidavit  of  merits  alleged  that  the  de- 
fendant was  not  indebted  to  the  nominal  plaintiff  or  to 
any  one  else  for  the  items  and  amounts  as  set  out  in 
said  statement  of  claim,  and  that  the  defendant  had 
heretofore  paid  to  the  nominal  plaintiff  all  of  the  vari- 
ous amounts  for  the  merchandise  set  out  in  said 
statement  of  claim,  and  that  for  said  items  neither  the 
nominal  plaintiff  nor  any  one  else  had  any  claim 
against  the  defendant. 

John  W.  Cbeekmub,  D.  J.  De Wolfe  and  Bobbbt  G. 
Dbeffein,  for  appellant. 

BuNGE  &  Habboxtb,  for  appellee. 

Mb.  Justice  GBmLEY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Coukt  of  Chicago,  $  13* — requirements  of  Practice 
Act.  Under  the  Practice  Act,  ch.  110,  sec.  55,  (J.  &  A.  If  8592), 
the  defendant  in  its  affidavit  of  defense  is  required  to  specify  the 
nature  of  its  defense,  and  to  limit  the  issues  to  be  tried  to  the  de- 
fense set  out  in  an  affidavit. 

2.  Paymint,  S  27* — burden  of  proof.  The  burden  of  proving  pay- 
ment is  upon  the  party  pleading  it. 

3.  Municipal  Coubi  or  Chicago,  S  13* — insufficiency  of  affidavit 
of  merits  to  raise  issues.  Where  an  affidavit  of  merits  filed  in  the 
Municipal  Court  simply  alleges  that  the  defendant  is  not  indebted 
to  the  plaintiff  or  to  any  one  else,  to  the  items  and  amounts  set 
out  in  a  statement  of  claim,  and  that  the  defendant  "has  hereto- 
fore paid"  to  the  nominal  plaintiff  all  of  the  various  amounts  for 
the  merchandise  set  out  in  the  statement  of  claim  and  that  for 
said  items  neither  the  nominal  plaintiff  nor  any  one  else  has  any 
claim  against  the  defendant,  held  that  the  only  defense  set  forth 
in  the  affidavit  of  merits  is  that  of  the  payment,  since  the  other 
allegations  were  mere  conclusions,  which  did  not  meet  with  the 
requirements  of  the  Practice  Act,  ch.  110,  sec.  55  (J.  ft  A.  If  8592). 

4.  Assignments,  §  36* — evidence  requiring  recovery  on.  Where 
the  reviewing  court  finds  as  facts  that  on  a  certain  day  defendant 

•See  nUnols  Notes  Disett,  Vols.  XI  to  XV,  and  CvmiilattTe  Qoartorijr,  ««»<i 
toplo  mad  Metton  ; • — 
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became  and  was  Indebted  In  a  certain  sum  to  the  nominal  plaintiff 
on  certain  accounts  due  and  owing  for  furniture  sold  and  delivered 
by  said  nominal  plaintiff  to  said  defendant,  and  that  on  said  date 
said  nominal  plaintiff  sold  and  assigned  said  accounts  for  a  valu- 
able consideration  to  the  beneficial  plaintiff,  and  that  said  defend- 
ant received  notice  of  said  sale  and  assignment  of  said  accounts, 
and  that  said  defendant  had  not  at  any  time  since  said  date  made 
any  payment  on  said  accounts  or  for  said  furniture,  and  that  said 
defendant  was  still  indebted  on  said  accounts  and  for  said  furni- 
ture to  the  nominal  plaintiff,  held  that  a  judgment  in  favor  of  de- 
fendant would  be  reversed  and  judgment  entered  in  the  Appellate 
Court  for  said  sum  and  interest  accrued. 


Theoflla  Galewski,  Appellee,  t.  Cloyer  Leaf  Casaalty 
Company,  Appellant. 

Gen.  No.  20,835.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David  T. 
Smilet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
February  24,  1915. 

Statement  of  the  Case. 

Action  by  Theofila  Galewski  against  Clover  Leaf 
Casualty  Company  upon  an  accident  insurance  policy. 
From  a  judgment  against  defendant  for  one  thousand 
dollars  in  favor  of  plaintiff,  defendant  appeals. 

The  insured  died  on  October  21,  1912,  and  the  suit 
was  commenced  on  February  18,  1913.  Paragraph 
*'A"  of  the  policy,  entitled  ** Specific  Losses,"  was  in 
part  as  follows : 

**If  any  of  the  following  specific  disabilities  shall  re- 
sult solely  from  such  injuries,  within  60  days  from  date 
of  accident,  the  Association  will  pay  in  lieu  of  all  other 
indemnities  under  this  policy. 

For  Loss  of  Life Principal  Sum, 

For  Loss  of  Both  Hands  by  Severance 

at  or  above  the  wrist Principal  Sum, 
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Tor  Loss  of  Entire  Sight  of  One  Eye,  if 
irrecoverably  lost 1/5  Principal  Snm. 

The  payment  of  all  amonnts  for  specific  disability  in 
Paragraph  'A'  shall  be  made  to  the  insured  or  to  his 
Beneficiary,  if  surviving,  or  in  the  event  of  her  prior 
death,  to  the  legal  heirs  of  the  insured  in  installments 
of  Twenty-five  Dollars  on  the  first  day  of  each  month 
until  the  full  disability  claim  is  paid,    *     *     •** 

The  words  ''such  injuries,"  as  used  in  paragraph 
**A'^  apparently  had  reference  to  the  preceding  para- 
graph of  the  policy  where  it  appeared  that  the  insur- 
ance was  ''against  Bodily  Injuries,  effected  di^^ctly 
and  independently  of  all  other  causes  and  solely 
through  external,  violent  and  accidental  means  (suicide 
whether  sane  or  insane  is  not  covered)." 

Bradley,  Harper  &  Eheim,  for  appellant;  Samuel  A. 
Harper,  of  counsel, 

S.  P.  DouTHART  and  Fred  C.  Smith,  for  appellees; 
GuBRiN  &  Barrett,  of  counsel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  5  110»— e/Tect  of  insurer's  failure  to  pay  instaJment 
accrued.  In  an  action  on  an  accident  insurance  poUcy»  the  failure 
or  refusal  of  the  insurer  to  pay  the  first  instalment  when  it  becomes 
due  does  not  necessarily  cause  the  entire  principal  sum  to  accru& 

2.  iNsuitANCE,  §  502* — when  policy  not  payable  in  lump  sum.  Ac- 
cident policy  construed  as  providing  for  payment  of  principal  sum, 
in  case  of  death  due  to  certain  causes,  in  monthly  instalments  and 
not  in  a  lump  sum. 

3.  Insurance,  §  667* — evidence  insufficient  to  show  death  hy  acd- 
dental  means.  Where  it  appeared  that  the  insured  was  driving  in 
a  buggy  which  was  struck  by  a  street  car,  the  buggy  apparently 
not  being  damaged  nor  the  insured  injured,  and  the  insured  subse- 

•Sm  nilnolB  Notes  Divert.  Vols.  XI  to  XV.  aad  Ciimiil«tlve  Quarterly.  ■^-*^ 
topic  and  Mctlon  number.  ^'  ■««• 
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quentiy  drove  away  in  the  buggy,  and  after  he  had  worked  seyeral 
days  a  physician  was  called  who  found  him  unconscious,  the  patient 
dying  shortly  thereafter,  and  the  coroner's  verdict  introduced  in 
evidence  stated  he  died  from  septic  meningitis,  by  extension  from 
septic  otitis  media,  following  injuries  when  his  buggy  was  struck 
by  a  street  car,  the  testimony  conflicting  as  to  whether  his  death 
was  the  result  in  whole  or  in  part  from  the  injuries  claimed  to 
be  due  to  the  collision,  held  that  the  evidence  was  insufficient  to 
support  a  verdict  on  the  theory  that  the  insured's  death  was  caused 
through  external,  violent  and  accidental  means. 

4.  Pleading,  §  200* — operation  of  demurrer  to  admit  facts  only 
well  pleaded.  Where  an  accident  insurance  policy  was  set  out  in  the 
declaration  in  haec  verba,  and  from  such  policy  it  appeared  that 
only  a  portion  of  the  amount  claimed  could  be  due  under  its  terms, 
a  demurrer  will  not  admit  the  amount  claimed  as  a  fact,  since  it 
does  not  appear  to  be  a  fact  on  the  whole  record,  apart  from  the 
rule  that  a  demurrer  does  not  admit  the  amount  claimed  in  the  dec- 
laration. 


Abe  Eorn,  Appellee,  t.  Chicago  Railways  Company^ 

Appellant, 

Gen.  No.  20,862.    <Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  W. 
Fenimobb  Coopkb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  February 
24,  1915. 

Statement  of  the  Case. 

Action  by  Abe  Korn  against  Chicago  Eailways  Com- 
pany  for  damages  for  personal  injuries.  From  a  judg- 
ment for  $1,625  against  defendant  in  favor  of  plaintiff, 
defendant  appeals. 

*See  nilnolB  Notes  Divert,  Tola.  XI  to  XV.  aad  OnmnUttTe  Quarterly,  wmmkm 
topic  and  Mction  numbor. 
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Chables  L.  Mahont  and  Frank  L.  Kjuete,  for  ap- 
pellant; W.  W.  GuBLEY  and  J.  E.  Gtjilliams,  of  counsel. 

Bbown,  Brown  &  Bbown,  for  appellee. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Damages,  5  124* — amount  of  verdict  for  iMroken  leg  and  perma- 
nent injuries.  Where  plaintiff  sustained  a  fracture  of  the  fibula 
of  his  left  leg  and  other  injuries  through  a  fall  from  a  street  car 
which  he  was  attempting  to  board  when  it  started  out  with  a  jerk, 
and  his  leg  was  in  a  cast  for  two  months  and  it  appeared  that  he 
suffered  great  pain,  and  medical  experts  testified  as  to  the  accident 
and  permanent  character  of  the  injuries,  to  his  leg,  held,  under  the 
evidence,  a  verdict  for  |1,626  was  not  excessive. 


Pat  Dnggan,  Plaintiff  In  Error,  t.  Wells  Brothers  Com- 
pany, Defendant  in  Error. 

Oen.  No.  19,319.    (Not  to  be  reported  In  fall.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo  Paic, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  Febru- 
ary 24,  1916 

Statement  of  the  Case. 

Action  by  Pat  Duggan  against  Wells  Brothers  Com- 
pany for  personal  injuries  received  while  employed  in 
constructing  a  building.  From  a  judgment  on  the  ver- 
dict against  plaintiff  in  favor  of  defendant,  plaintiff 
brings  error. 

•8e«  minoifl  Notes  Direct,  Vols.  XI  to  XT,  and  Oiimiil»UTe  Quarterly*  mmm 
topio  and  sactlon  number. 
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Defendant  was  engaged  in  the  construction  of  a  build- 
ing and  at  the  time  of  the  accident  was  making  a  trench 
or  ditch  some  six  or  seven  feet  wide  and  sixteen  feet 
deep.  The  sides  of  the  trench  were  shored  with  per- 
pendicular planks  which  were  held  in  place  by  cross- 
timbers  or  drums.  The  material  was  hoisted  from  the 
trench  by  means  of  a  bucket  attached  to  a  rope  sus- 
pended from  a  windlass. 

On  the  day  of  the  accident  and  for  some  days  prior 
thereto,  plaintiff  had  been  working  on  concrete  work 
near  the  trench.  At  the  close  of  the  day's  work  on  con- 
crete he  was  directed  by  his  foreman  to  work  overtime 
in  the  trench,  and  was  told  where  he  could  get  wading 
boots.  This  was  the  first  excavating  work  he  had  done 
on  this  building.  About  seven-thirty  o'clock,  with  a 
fellow-workman,  Conroy,  plaintiff  Duggan  came  to  the 
trench,  and  his  foreman  said:  *^Boys,  let's  go  down, 
and  let's  hurry  up  with  the  stuff."  Duggan  and  Con- 
roy thereupon  climbed  down  into  the  trench  on  the 
drums,  and  Conroy,  who  was  to  dig,  went  into  the  sec- 
tion next  south  of  the  one  in  which  the  bucket  was  let 
down.  As  Conroy  dug  the  clay  he  passed  it  between 
the  drums  to  Duggan,  who  placed  it  in  the  bucket. 
When  the  bucket  was  filled  Duggan  signaled  to  the  men 
above  to  hoist  it.  The  section  in  which  Duggan  worked 
contained  water  a  foot  in  depth,  and  there  was  a  hole 
in  the  bottom  where  the  water  was  about  three  feet 
deep.  The  bucket  stood  in  the  water  while  it  was  being 
filled,  and  not  being  watertight,  water  drained  from  it 
as  it  was  hoisted.  The  easterly  side  of  the  section  in 
which  Duggan  worked  was  partially  covered  with  the 
temporary  platform,  there  being  a  space  of  two  and 
one-half  feet  square  to  let  the  bucket  through,  and 
spaces  between  the  planks  of  three  or  four  inches. 
The  part  near  the  western  bank  of  the  trench  was  un- 
covered. 

One  bucket  had  been  filled  with  clay,  and  as  it  was  be- 
ing hoisted,  Duggan  stepped  back  towards  the  western 
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bank  to  escape  the  water  falling  from  the  bucket. 
While  waiting  for  the  bucket  to  be  dumped,  Duggan 
reached  for  a  floating  piece  of  board  to  put  under  his 
feet.  At  that  point  of  time  a  hard  object  from  above 
fell  on  his  head  and  rendered  him  temporarily  uncon- 
scious. Conroy  heard  his  cry,  and,  with  the  assistance 
of  the  men  above,  lifted  him  out  of  the  trench.  Blood 
was  flowing  down  his  face  from  a  cut  in  his  head.  He 
was  taken  to  a  physician's  ofiice  and  it  was  found  that 
his  skull  was  fractured. 

No  one  saw  the  object  which  fell  upon  Duggan.  But 
while  he  was  in  the  trench  the  defendant  moved  a  thirty 
foot  steel  girder  by  means  of  a  derrick  over  the  place 
where  he  was  working.  The  girder  had  laid  at  the  base 
of  a  brick  wall,  and  was  covered  with  broken  brick  and 
other  debris.  While  the  girder  was  being  hoisted  and 
moved  over  the  windlass,  one  end  of  it  struck  an  upright 
column  with  sufficient  force  to  jar  the  ground.  Loose 
brick  and  other  debris  were  scattered  along  the  sloping 
sides  of  the  trench  in  a  position  to  be  knocked  or  pushed 
into  the  trench.  Men  handling  the  derricfk,  and  others, 
who  were  putting  electric  lights  into  the  trench,  were 
passing  along  the  sides  of  the  trench  at  the  time  of  the 
accident. 

The  negligence  averred  in  four  counts  of  the  declara- 
tion in  various  forms  was  that  the  defendant  failed 
to  cover  or  protect  the  trench  properly  to  prevent  the 
loose  stones  and  brick  along  the  trench  and  over  it 
from  being  brushed  or  shoved  or  dropped  into  the 
trench  where  plaintiff  was  working. 

McCaskill  &  McCaskill,  for  plaintiff  in  eror. 

F.  J.  Canty  and  P.  L.  McAbdlb,  for  defendant  in 
error;  J.  C.  M.  Clow,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court 
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Abstract  of  the  Decision. 

1.  iNSTBUcnoNS,  I  150* — propriety  of  limitation  of  number. 
The  practice  of  tendering  to  a  trial  conrt  a  large  number  of  in* 
stnictlons  Is  to  be  condemned  by  every  sound  canon  of  legal  ethlcv 
pertaining  to  the  trial  of  causes,  since  It  tends  to  mislead  the  jury 
and  to  produce  unjust  results  and  to  inject  errors  into  the  record* 
imposing  an  unnecessary  burden  on  trial  and  reviewing  courts. 

2.  Negligence,  S  1S7* — sufficiency  of  circumstantial  evidence  to 
eBtablisli,  In  an  action  for  a  fracture  of  the  skull  sustained  by 
plaintiff,  where  the  evidence  as  to  what  fell  upon  and  injured  him 
was  wholly  circumstantial,  but  there  could  be  no  doubt  that  a  brick 
or  some  material  did  fall  upon  him  from  above,  and  from  all  the 
facts  and  circumstances  shown  by  the  evidence  it  was  a  fair  and 
reasonable  inference  that  the  object  would  not  have  fallen  upon  him 
if  there  had  been  some  guard  around  the  edge  of  the  trendh  to  pre- 
vent loose  material  from  being  knocked  or  shoved  into  the  trench 
by  other  workmen  who  were  at  work  around  the  trench  in  which 
the  plaintiff  was  working  under  orders  from  the  defendant,  or  if 
the  trench  had  been  covered  with  planks,  there  being  no  such  guards 
or  covering  and  plaintiff  not  being  in  a  position  to  know  how  ex- 
tensive the  work  might  be  carried  on  above  him,  or  whether  any 
work  would  be  carried  on  while  he  was  in  the  excavation  which 
would  affect  his  safety  or  expose  him  to  peril  from  above,  held  that 
a  verdict  in  favor  of  the  defendant  was  manifestly  against  the 
evidence,  since  defendant  knew  all  the  facts  and  controlled  the  oper- 
ations above  plaintiff  and,  if  there  was  danger  of  obstacles  falling 
upon  the  plaintiff  as  result  of  the  operations  above,  it  was  the  duty 
of  the  defendant,  in  the  exercise  of  ordinary  care  for  the  plaintiff, 
to  discontinue  such  work  or  to  guard  plaintiff  against  such  danger, 
the  neglect  on  the  part  of  the  defendant  to  discharge  this  duty 
being  shown  by  the  evidence. 

3.  Master  and  sebvant,  5  137* — what  degree  of  care  required  of 
employer  in  "building  construction.  In  an  action  by  an  employee  for 
personal  injuries  received  while  working  upon  the  construction  of 
a  building,  held  erroneous  to  instruct  the  jury  that  where  a  serv- 
ant works  at  a  particular  place  under  orders  from  his  superior, 
the  master  is  not  bound  to  take  more  care  of  the  servant  than  the 
servant  is  bound  to  take  of  himself. 

4.  Masteb  and  sebvant,  S  137* — rule  as  to  safe  place  to  work  oi 
applied  to  building  construction.  In  an  action  for  personal  injuries 
by  an  employee  engaged  in  constructing  a  building,  an  instruction 
that  the  jury  might  find  for  the  defendant  if  they  find  that  the 

*See  nilnolfl  Notes  Dltrest,  Vols.  XI  to  XT,  and  Onmiilatlvo  Quaricarlj.  ti — rf 
topic  and  Motion  numbor. 
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inferences  In  fayor  of  a  pure  accident  are  reasonable  and  logical, 
whether  such  inferences  were  supported  by  a  preponderance  of  the 
evidence  or  not,  held  erroneous,  since  It  was  the  duty  of  the  defend- 
ant to  exercise  reasonable  care  to  proylde  the  plaintiff  with  a  rea- 
sonably safe  place  In  which  to  work,  the  defendant  having  ordered 
the  plaintiff  to  work  In  the  trench  and  the  work  which  plaintiff  was 
doing  In  the  trench  not  creating  any  danger  or  making  any  changes 
In  the  risk  of  plaintiff's  work  as  It  progressed. 

5.  Masteb  akd  servant,  5  187* — when  safe  place  to  vxyrk  rule 
applies  to  'building  construction.  An  Instruction  to  the  Jury  that 
the  general  rule  of  law  which  ordinarily  obliges  the  master  to  exer- 
cise ordinary  care  to  furnish  a  servant  with  a  reasonably  safe  place 
in  which  to  work  does  not  apply  in  cases  where  the  work  the  serv- 
ant is  employed  to  do  Is  In  connection  with  construction  and 
demolition  of  buildings.  If  of  such  a  nature  that  the  character  of  the 
surroundings  and  situation  is  continually  changing,  held  misleading 
as  applied  to  the  evidence  in  the  case. 

6.  Master  aio)  servant,  5  410* — where  negligent  order  immaterial. 
In  an  action  to  recover  for  personal  injuries  received  by  an  employee 
in  connection  with  the  construction  of  a  building,  where  the  negli- 
gence averred  in  certain  counts  of  the  declaration  was  the  failure 
of  the  defendant  to  place  any  covering  or  protection  over  an  excava- 
tion to  prevent  loose  stone  and  other  material  being  knocked  or 
pushed  or  dropped  Into  it  while  the  plaintiff  was  working  therein, 
held  that  the  court  erred  in  Instructing  the  Jury  that  under  such 
counts  of  the  declaration  plaintiff  must  prove  a  negligent  order  to 
entitle  him  to  recover. 


Adolph  Nix,  Plaintiff  In  Error,  t,  Brnnswlek-Balke- 
CoUender  Company,  Defendant  in  Error. 

Oen.  No.  19,592.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Superior  C!ourt  of  Ck)ok  county;  the  Hon.  Marcus  A. 
Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
February  24,  1915. 

•Sm  nibiols  Notes  Divest,  Tola.  XI  to  XV,  and  CnmvlaiiTe  i^oarterly, 
topic  •nd  fodion  "" 
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Statement  of  the  Case. 

Action  by  Adolph  Nix  against  Brunswick-Balke-Col- 
lender  Company,  a  corporation,  to  recover  for  personal 
injuries.  The  substantive  facts  are  stated  in  Bruns- 
imck-Balke-Collender  Co.  v.  Nix,  138  111.  App.  559,  on 
a  former  appeal.  From  a  judgment  upon  a  verdict 
in  favor  of  defendant,  plaintiflF  brings  error. 

The  plaintiff,  a  boy  of  seventeen  years  of  age,  was 
employed  by  the  defendant  on  a  lathe  which  for  tem- 
porary purposes  was  fitted  up  for  boring  small  holes 
in  the  side  of  stoppers  to  be  fastened  to  wires  and  used 
in  keeping  the  counts  in  billiards.  There  were  thirty- 
three  counters  made  to  every  one  stopper.  The  holes 
bored  in  the  side  of  the  stopper  were  for  the  purpose 
of  inserting  a  screw  by  which  the  stopper  was  made 
rigid  on  the  wire.  The  lathe  was  ordinarily  used  for 
another  purpose,  and  was  prepared  for  the  purpose  of 
boring  these  holes  by  the  insertion  of  a  wooden  plug 
into  the  spindle  on  the  lathe.  The  spindle  was  made  of 
metal  with  an  opening  at  the  outside  and  which  was 
five-eighths  inches  in  diameter  and  tapered  down  to- 
wards the  end  that  went  into  the  lathe  head.  The  inside 
of  the  spindle  was  smooth,  not  threaded,  and  the  plug 
was  not  threaded.  The  plug  was  held  in  the  spindle 
only  by  being  firmly  driven  into  the  end  of  the  spindle, 
The  plug  contained  a  gimlet  or  bit  which  bored  the 
holes.  Fitted  out  in  this  way,  the  lathe  was  operated 
by  steam,  connected  by  belts  and  pulleys  to  a  power 
shaft  which  caused  the  bit  or  gimlet  to  be  revolved  at 
the  rate  of  3,300  to  4,000  revolutions  per  minute.  The 
machine  had  no  regular  attachment  to  place  on  it  for 
use  in  boring  holes.  It  was  in  reality  an  automatic 
woodcutting  machine,  and  was  used  only  occasionally 
for  the  use  to  which  it  was  devoted  when  the  plug  flew 
out  of  the  spindle  and  destroyed  one  of  plaintiff's  eyes. 

The  evidence  of  the  plaintiff  tended  to  show  that  the 
plug,  when  fastened  into  the  spindle  the  last  time  be- 


Chicago — ^First  Distbiot — ^Fbbeuabt,  1915.      505 

Nix  V.  Bninswick-Balke-Collender  Co.,  191  111.  App.  503. 

fore  the  accident,  extended  into  the  spindle  a  distance 
of  only  one-half  to  five-eighths  of  an  inch.  The  def  end- 
ant  ^s  evidence  tended  to  show  that  the  plug  extended 
into  the  spindle  anywhere  from  one  to  two  and  one- 
half  inches. 

Plaintiff  had  nsed  the  machine  about  four  times  be- 
fore he  was  hurt,  or  only  about  fifteen  hours  covering 
a  period  of  about  three  weeks.  He  never  set  the  plug 
into  the  spindle  himself.  The  plug  had  to  be  set  ex- 
actly true  and  wa^  set  by  Schwartz,  a  skilled  wood 
turner.  The  defendant's  foreman  told  Schwartz  to  set 
the  plug  for  plaintiff  and  he  did  so  on  each  occasion. 
The  plug  was  set  by  driving  it  in  tight  to  secure  it, 
hammering  the  sides  and  turning  the  belt  until  it  was 
exactly  true.  On  August  10,  1901,  the  plug  and  bit 
which  it  contained  flew  out  of  the  end  of  the  shaft  in 
which  it  was  held,  striking  the  plaintiff  in  the  eye.  He 
at  that  time  was  not  engaged  in  boring  a  piece  of  wood, 
but  was  reaching  for  a  piece  to  be  bored  when  the 
wooden  plug  with  the  bit  flew  out  of  its  socket.  On 
August  9th,  the  day  before  the  accident,  plaintiff  went 
to  Schwartz,  as  directed  by  the  general  foreman,  and 
told  him  that  he  had  some  boring  to  do  and  requested 
him  to  place  the  plug  in  the  spindle.  Schwari;z  put  it 
in  and  the  plug  came  out  after  being  used  a  while  and 
fell  upon  the  floor.  Plaintiff  went  to  Schwartz  and 
told  him  that  the  plug  had  come  out  and  Schwaii;z  put 
it  in  again,  saying,  *'It  is  all  right.  It  won't  come  out 
again,'*  and  thereupon  plaintiff  resumed  the  use  of  the 
machine,  and  was  shori;ly  thereafter  injured.  Schwartz 
was  a  skilled  wood  turner,  and  testified  that  he  drove 
the  plug  into  the  hole  in  the  lathe  in  such  a  manner 
that  the  bit  would  run  perfectly  true  and  that  it  re- 
quired skill  to  do  it. 

B.  J.  Wellman  and  Richard  J.  Finn,  for  plaintiff 
in  error;  Geobge  H.  Fosteb,  of  counsel. 
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P.  L.  MoAbdlb  and  F.  J.  Canty,  for  defendant  in 
error;  J.  0.  M.  Clow,  of  connseL 

Mr.  Jxjstiob  Smith  delivered  the  opinion  of  the 
conrt. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbor,  §  1526* — immateriaUiy  of  erroneous  inffriMV 
tions  where  verdict  proper.  If,  In  an  action  for  personal  injuries, 
a  verdict  of  not  guilty  is  sustained  by  the  evidence,  errors  in  instruo 
tions  upon  plaintifTs  appeal  become  immaterial,  since  he  has  no 
right  of  action  upon  the  evidence  or  the  law  applicable  thereto. 

2.  iNSTEUcnoNS,  §  10* — where  unneceMarily  numerous.  The 
practice  of  tendering  numerous  instructions,  where  only  a  few  are 
needed  to  properly  submit  the  issues  to  the  Jury,  is  to  be  condemned 
as  tending  to  mislead  the  jury  and  to  bring  error  into  the  record, 
apart  from  placing  an  unnecessary  burden  upon  trial  and  reviewing 
courts. 

3.  Masteb  and  servant,  §  690* — when  master  Uatle  lor  defective 
macTiine.  Where  it  appeared  that  plaintlfP,  who  was  seventeen  years 
of  age  was  working  at  a  machine  under  the  direction  of  defendant's 
foreman  and  he  was  struck  in  the  eye  by  a  plug  and  bit  flsring  out 
of  a  shaft,  after  it  had  been  secured  by  a  skilled  workman  delegated 
by  defendant  to  set  It  aright,  and  after  he  had  been  assured  by  him 
that  it  was  in  proper  condition,  held  that  a  verdict  in  favor  of  de- 
fendant was  against  the  weight  of  the  evidence. 

4.  Masteb  and  servant,  §  363* — necessity  of  o}>vUms  danger  for 
assumption  of  risk.  In  an  action  for  loss  of  an  eye  through  being 
struck  by  a  plug  and  bit  flying  off  of  a  spindle  upon  which  plaintiff 
was  at  work,  where  it  did  not  appear  that  he  knew  the  plug  might 
become  loose  and  fall  out  of  the  spindle,  and  he  was  ordered  to  do 
the  work  by  the  foreman  and  a  skilled  workman,  delegated  by  de- 
fendant to  insert  and  adjust  the  plug,  who  assured  him  that  the 
plug  was  in  proper  condition  for  use,  and  it  did  not  appear  that 
plaintiff,  a  boy  seventeen  years  of  age,  with  little  experience  in  the 
particular  kind  of  work,  knew  that  the  flying  out  of  the  plug  was  an 
ordinary  risk  and  danger  incident  to  the  work,  or  that  he  was  com- 
petent to  comprehend  and  appreciate  the  risks  and  dangers,  an 
instruction  that  plaintiff  could  not  recover  if  the  injury  was  the  re- 
sult of  a  danger  which  he  appreciated  or  which  he  should  have 
appreciated,  held  erroneous,  the  risk  and  danger  of  employment 
being  not  open  and  obvious  under  the  proof. 

•See  nUnolfl  Notes  Digest,  VoU.  SU  to  XY,  and  CumiilatiTe  Qvarteriy,  hum 
topio  and  ■ectlom  number. 
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6.  Masteb  and  8EBVANT,  §  782* — necessity  of  hosing  instruction  as 
to  assumed  risk  on  the  evidence.  In  an  action  for  personal  Injuries 
sustained  by  reason  of  being  struck  In  the  eye  by  a  plug  and  bit 
flying  out  of  a  spindle  at  which  plaintiff  was  employed,  an  Instruc- 
tion Ignoring  an  order  to  do  the  work  and  the  assurance  of  defend- 
ant's properly  delegated  skilled  workman  that  It  was  in  proper 
condition,  and  assuming  that  there  was  evidence  tending  to  show 
that  the  plaintiff  appreciated  and  understood  the  danger  of  the  plug's 
flying  out  In  the  operation  of  the  machine,  and  that  such  danger 
was  open  and  obvious  to  the  plaintiff,  held  erroneous. 

6.  Masteb  and  sebvant,  §  782* — instructions  as  to  assumed  risk. 
In  an  action  against  a  master  for  Injuries  to  an  eye  struck  with  a 
plug  flying  from  a  spindle  at  which  plaintiff  worked,  an  Instruction 
to  the  Jury  that  if  they  found  from  the  evidence  that  a  lathe  and 
plug  had  been  In  use  by  the  plaintiff  from  the  time  he  was  flrst 
employed  by  the  defendant,  and  that  whatever  danger  was  involved 
in  the  use  of  the  same  was  obvious  and  patent  to  the  observation 
of  any  person  of  ordinary  intelligence,  age  and  experience  of  plain- 
tiff, and  that  the  condition  of  the  lathe  and  plug  remained  the  same 
during  the  entire  time  of  the  service  of  the  plaintiff  in  and  about  the 
same,  and  if  the  jury  further  found  from  the  evidence  that  the  plain- 
tiff was  a  person  of  ordinary  intelligence  for  one  of  his  age  and 
capable  of  understanding  and  appreciating  the  conditions  and  dan- 
gers Involved  In  the  use  of  the  lathe  and  plug,  then  they  were 
instructed  that  the  plaintiff  assumed  the  risk  involved  in  the  use 
of  the  same  and  could  not  recover,  held  erroneous,  since  plaintiff, 
under  the  evidence,  only  worked  at  the  lathe,  not  to  exceed  flfteen 
hours  in  all,  on  four  different  occasions  in  the  course  of  one  year's 
employment,  and  since  it  did  not  take  into  consideration  the  order 
to  do  the  work  and  the  assurance  of  defendant's  properly  delegated 
agent  that  the  machine  had  been  put  in  good  working  condition. 

7.  Masteb  and  sebvant,  §  782* — where  instructions  improper  <u 
to  assumed  risk.  In  an  action  for  personal  injuries,  an  Instruction 
to  the  jury  that  if  they  believed  from  the  evidence  that  the  plain- 
tiff, by  giving  ordinary  care  and  attention  to  things  about  him  and 
to  the  mechanism  and  operation  of  the  machine,  should  have  known 
and  understood  that  there  was  a  possibility  that  a  bit  in  question 
might  become  loose  in  the  socket  of  the  spindle  and  fly  out  of  that 
socket  while  the  spindle  was  in  motion,  then  the  plaintiff  assumed 
the  risk  and  the  jury  should  find  the  defendant  not  guilty,  Aeld 
objectionable  and  misleading  for  want  of  evidence  on  which  to  base 
it,  and  in  that  it  stated  the  plaintiff  assumed  the  risk  on  the  mere 
possibility  that  the  bit  and  plug  in  question  might  fly  out  of  the 
socket,  no  account  being  given  to  the  effect  of  the  specific  order  to  do 

•Bm  nilBols  N«tM  DlgMt,  Yola.  SU  to  XV.  and  CamvlAthr*  tturtarly,  mub« 
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the  work  and  the  assurance  of  a  skilled  and  properly  authorized 
employee  that  the  plug  and  bit  were  in  proper  condition  after  being 
set 

8.  Master  and  sebvant,  §  698* — evidence  insu^lcient  to  Mhoto  cw- 
9umption  of  ri8k.  In  an  action  for  injuries  received  from  the  flying 
off  of  a  plug  in  the  operation  of  a  machine,  where  there  was  no  evi- 
dence that  the  employee  knew  or  should  have  known  that  the  plug 
might  fly  out  and  injure  him,  although  he  had  seen  it  drop  out  on 
the  floor  when  it  was  replaced  by  one  properly  authorized  with  the 
assurance  of  one  qualified  to  know  that  it  was  all  right  and  would 
not  come  out  again,  held  there  was  no  basis  in  the  evidence  for  the 
Jury  to  find  that  the  danger  of  the  plug's  flying  out  was  so  obvious 
and  patent  that  a  seventeen-year-old  boy  could  know  and  appreciate 
the  danger  to  which  he  was  exposed  or  to  Justify  the  giving  of 
instructions  on  the  question  of  assumed  risk. 

9.  Masteb  and  servant,  §  777* — when  instruction  misleading  as 
not  based  on  evidence.  Where  there  was  no  evidence  furnishing  a 
basis  for  a  "simple  accident"  theory  embodied  in  a  peremptory  in- 
struction, held  that  such  instruction .  was  misleading  in  its  effect 
upon  the  jury. 


Foster  Drug  Company,  Defendant  in  Error,  t.  Zeller  & 
Sons  Company,  Plaintiff  in  Error. 

Gen.  No.  19,668.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebty,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  February  24, 
1915. 

Statement  of  the  Case. 

Action  by  Foster  Drug  Company,  a  corporation, 
against  Zeller  and  Sons  Company,  a  corporation,  to 
recover  the  invoice  price  of  goods  returned.  From  a 
judgment  for  $84.15  against  defendant  in  favor  of 
plaintiff,  defendant  brings  error. 

*See  nilnolB  Notes  Digest,  Vols.  XI  to  XV,  mad  CniniliiaTe  Qnarteriy,  mmm 
topic  and  section  number. 
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Plaintiff  bouglit  silverware  of  defendant  for  $127. 
The  written  contract  contained  the  following  provision: 

*'If  proposition  is  unsatisfactory  after  six  months' 
trial,  all  goods  on  hand  to  be  repurchased  by  Zeller 
&  Sons  Co.,  Inc.,  Chicago,  HI.,  at  original  invoice 
price.'' 

Upon  being  reminded  by  defendant  that  if  plaintiff 
desired  to  avail  itself  of  the  repurchase  provision  of 
the  contract  it  must  first  pay  for  the  goods,  plaintiff 
sent  a  check  for  the  original  purchase  price,  with  an 
indorsement  thereon  substantially  as  follows : 

^'This  check  is  given  in  payment  of  invoice  dated 
July  28,  1911,  for  silverware,  and  is  given  with  the 
distinct  understanding  that  the  firm  Zeller  &  Sons  Com- 
pany *  *  *  will  repurchase  the  remainder  of  all 
the  original  purchase  as  per  above  dated  invoice  of 
silverware  remaining  on  hand  February  15,  1912,  at 
the  original  invoice  price.  The  acceptance  of  this 
check  is  an  acceptance  of  the  above  conditions. 

Foster  Drug  Co., 
per  M.  M.  Lyons.'' 

Defendant  accepted  and  cashed  the  check. 

Albert  O.  Olson,  for  plaintiff  in  error;  James  J. 
Leahy,  of  counsel. 

HoYNE,  O'Connor  &  Irwin,  for  defendant  in  error; 
Carl  J.  Appell,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Depositions,  {  38* — ffrounds  for  suppression.  Where  a  deposi- 
tion is  taken  upon  oral  interrogatories  propounded  by  the  commis- 
sioner in  person  to  the  witness,  a  motion  to  suppress  the  deposition 
on  such  a  ground  is  not  well  taken  under  Kurd's  R.  S.  ch.,  51,  sea 
80  (J.  &  A.  1  5547). 

•See  minols  Note*  mgevt.  Vols.  XI  to  XV,  and  Camulative  <|nMi€rljr,  mid* 
topic  and  lectloii  number. 
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2.  MuinciPAL  CouBT  OF  Chicago,  §  13* — insuUMency  of  defense  as 
ground  for  striking  affidavit  of  merits.  Portions  of  an  affidavit  of 
merits  filed  In  the  Municipal  Court  may  be  stricken  where  the  same 
do  not  present  a  defense  to  the  action. 

3.  Appeal  and  ebrob,  §  1488* — effect  of  improper  evidence  where 
other  evidence  sufficient  to  sustain  court^s  finding.  Where  It  was 
contended  that  the  trial  court  erroneously  admitted  a  letter  from  de- 
fendant to  plaintiff  and  the  Invoice  of  articles  thereon  referred  to, 
without  any  proof  that  the  letter  was  properly  addressed  and  mailed, 
with  postage  prepaid,  or  that  It  was  received  by  the  plaintiff,  held 
that  even  if  the  evidence  was  Improperly  admitted  It  would  not 
constitute  reversible  error,  since  it  will  be  presumed  that  the  trial 
court  disregarded  any  improper  evidence  when  there  is  sufficient 
competent  evidence  to  Justify  the  finding  of  the  court  on  a  trial 
without  a  jury. 

4.  Depositions,  §  42* — waiver  of  insufficiency  of  foundation  for 
introduction  of  letter.  The  objection  that  a  trial  court  improperly 
admitted  a  letter  from  defendant  to  plaintiff  and  an  invoice  of  arti- 
cles therein  referred  to,  without  any  proof  that  the  letter  was  prop- 
erly addressed  and  mailed,  with  postage  prepaid,  or  was  received 
by  plaintiff,  cannot  be  taken  advantage  of  where  such  evidence  was 
In  a  deposition  and  the  objection  was  not  raised  before  the  trial. 

5.  Sales,  §  199* — effect  of  delivery  to  carrier  to  pass  title  to  oanr 
signee.  Where  the  purchaser  of  goods  delivers  the  same  to  a 
carrier  for  transportation  to  the  seller  under  an  express  contract 
providing  for  the  return  of  the  same,  the  title  to  the  goods  paaaes 
to  the  consignee  when  they  are  delivered  to  such  carrier. 

6.  Sales,  §  430* — waiver  of  right  to  object  to  return  of  goods.  In 
an  action  for  the  invoice  price  for  goods  returned  under  the  pro- 
visions of  an  express,  contract  providing  for  the  return  of  the  same, 
where  defendant's  agent  testified  that  defendant  was  prepared  to 
repurchase  the  goods  as  soon  as  it  had  an  opportunity  to  Inspect 
them,  and  that  it  had  at  all  times  been  prepared  to  accept  the  goods 
as  soon  as  it  had  an  opportunity  to  inspect  and  had  been  given  the 
Information  as  to  the  quantity  and  quality  on  hand,  the  refusal  of 
the  goods  upon  such  ground  by  the  consignee  was  a  waiver  of  aU 
other  grounds  of  which  the  consignee  then  had  knowledge,  such  as 
the  claim  that  they  should  not  have  been  shipped  by  express. 
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Jens  Jacobsen^  Petitioner,  Plaintiff  in  Error,  t.  City 
of  Chicago  et  al.,  Defendants  in  Error. 

Oen.  Vo.  19,784.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Samttel  C. 
Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Afilrmed.  Opinion  filed  February  24, 
1915. 

Statement  of  the  Case. 

Proceedings  for  writ  of  mandamus  by  Jens  Jacobsen 
against  the  City  of  Chicago,  the  Fire  Marshal  and  the 
Civil  Service  Commission  to  reinstate  petitioner  as 
driver  in  the  fire  department  in  said  City  and  to  place 
petitioner's  name  on  the  pay  roll  of  said  department. 
From  a  judgment  denying  the  writ  of  mandamus  the 
petitioner  brings  error. 

The  petitioner  held  the  position  of  driver  in  the  fire 
department  of  the  City  of  Chicago  under  certification 
and  appointment  under  the  terms  of  the  Civil  Service 
Act,  on  September  19, 1910.  On  that  day,  on  account  of 
the  illness  of  his  wife,  he  applied  to  the  Fire  Marshal 
for  a  leave  of  absence  for  a  year.  The  Fire  Mar- 
shal advised  the  petitioner  that  he  could  not  grant 
leave  of  absence  for  more  than  thirty  days  at  a  time, 
but  that  he  would  extend  his  leave  from  time  to  time. 
The  petitioner  thereupon  obtained  leave  of  absence  for 
a  period  of  thirty  days  from  September  19,  1910,  and 
removed  with  his  family  to  Indiana,  where  he  had 
leased  a  farm.  On  October  19,  1910,  he  made  applica- 
tion for  extension  of  his  leave  of  absence  for  another 
period  of  thirty  days.  The  extension  was  allowed  but 
the  petitioner  received  no  notice  thereof,  and  made  no 
further  application  for  extension  of  his  leave  of  absence 
or  claim  for  reinstatement  to  his  office  or  position  until 
he  returned  to  Chicago  on  or  about  August  15,  1911, 
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He  was  then  informed  that  his  resignation  had  been 
accepted  on  October  25,  1910. 

It  appeared  that  Driscoll,  battalion  chief  over  Jacob- 
sen,  and  Capt.  Strook,  not  being  informed  that  the 
Fire  Marshal  had  extended  Jacobsen 's  leave  of  ab- 
sence, investigated  the  action  of  Jacobsen,  and  Capt. 
Strook  went  to  Jacobsen 's  farm  near  Valparaiso,  Indi- 
ana, for  the  purpose  of  making  an  examination  and 
report  concerning  his  absence.  Strook  did  not  see 
Jacobsen  but  left  word  with  his  wife  that  Jacobsen 
should  either  return  to  work  or  send  in  the  city  prop- 
erty, such  as  the  badge,  cap,  insignia,  etc.,  which 
belonged  to  the  City  of  Chicago.  Within  a  week  there- 
after the  insignia  of  office  or  position  were  received 
by  Capt.  Strook  through  the  mail  accompanied  by  a 
letter,  the  contents  of  which  do  not  appear  in  the  rec- 
ord. Thereupon  Capt.  Strook  made  out  and  signed 
Jacobsen 's  resignation  of  his  position  and  his  name 
was  dropped  from  the  pay  roll  of  the  department. 

William  E.  Raffbety,  for  plaintiff  in  error. 

William  H.  Sexton,  for  defendants  in  error;  Joseph 
F.  Gbossman  and  John  E.  Foster,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mandamus,  {  1^*— where  ineffectual.  The  granting  of  a  writ 
of  mandamus  Is  descretionary  with  the  court  in  view  of  all  the 
existing  facts  and  with  due  regard  to  the  consequences  which  may 
result,  and  in  the  exercise  of  this  judicial  descretion  the  court  may 
refuse  the  writ  though  the  petitioner  has  a  clear  legal  right  fop 
which  mandamus  is  an  appropriate  remedy,  where  it  can  be  seen 
that  it  cannot  accomplish  any  good  purpose  or  where  it  will  faU 
to  have  any  beneficial  effect 


•See  lUinolB  Notes  Dlcest»  Tola.  SU  to  XV,  and  CnmubitlTe  Qoftrtetir.  i 
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2.  MxTWiciPAL  GOBPOSATioNS,  §  147* — Where  laches  precludes  man' 
damus  for  officer's  reinstatement.  Where  a  petitioner  had  been  ad- 
vised that  a  leave  of  absence  could  not  be  granted  for  a  period 
longer  than  thirty  days  at  a  time  from  his  position  as  an  officer  In 
the  fire  department  of  the  City  of  Chicago  and  a  period  of  over  fif- 
teen months  elapsed  between  the  time  of  his  removal  and  the  day  of 
his  filing  a  petition  for  a  writ  of  mandamus  for  reinstatement,  and 
no  excuses  or  Justification  for  his  long  absence  from  duty  or  for  his 
Ignorance  that  his  leave  of  absence  had  not  been  extended  were 
shown,  held  that  the  writ  was  properly  denied  because  of  the  un- 
reasonable delay  of  the  petitioner  In  presenting  his  petition  for 
the  writ 

3.  Municipal  gobpobations,  §  147* — laches  as  bar  to  proceedings 
for  reinstatement  Where  a  petitioner  had  a  position  as  a  driver 
in  the  fire  department  and  upon  his  application  for  leave  of  absence 
for  a  year  he  was  told  that  a  leave  could  not  be  granted  for  a 
greater  period  than  thirty  days,  but  that  an  extension  would  be 
given  at  the  end  of  that  time,  and  he  made  application  for  an  ex- 
tension of  his  leave  of  absence  but  received  no  notice  of  the  grant- 
ing of  the  same  and  did  not  make  any  inquiries  as  to  whether  the 
extension  had  been  actually  made,  and  also  did  not  concern  himself 
in  any  way  about  the  visit  of  an  officer  of  the  department  to  his 
residence  in  another  State  for  the  purpose  of  Investigating  his 
absence  from  duty,  and  upon  whose  request  he  claimed  to  have  sur- 
rendered all  his  Insignia  of  his  position,  held,  if  the  petitioner  did 
not  Intend  to  resign,  he  was  clearly  guilty  of  such  laches  in  neglect- 
ing to  keep  himself  informed  as  to  his  status  such  as  to  preclude 
him  from  the  right  to  a  writ  of  mandamus  for  reinstatement 

4.  Officebs,  §  24* — resignation  hy  implication.  A  resignation  of 
a  public  office  by  Implication  may  take  place  by  an  abandonment 
of  dfflclal  duty  without  leave  of  absence  or  without  good  cause 
shown. 

6.  Officebs,  §  24*~-8uffloi€ncy  of  parol  resignation,  A  resigna- 
tion of  a  public  office  may  be  made  by  parol,  no  written  resignation 
being  necessary. 

6.  Officebs,  §  24* — effect  of  nonuser  or  neglect  to  effect  vacation 
of  position.  The  Intention  to  resign  or  abandon  a  public  office  may 
be  Inferred  from  the  conduct  of  the  officer  if  that  conduct  takes 
the  shape  of  nonuser  or  neglect  of  duty  so  as  to  amount  In  itself 
to  an  actual  vacation,  the  same  constituting  a  sufficient  abandon- 
ment or  resignation  of  the  office  without  express  renunciation. 

7.  WoBDs  AND  PHBA8ES, — resignation  of  office.  The  resignation 
of  an  office  is  the  act  of  giving  it  up  and  is  synonymous  with  sur- 
render, relinquishment,  abandonment  or  renunciation.  , 

•See  nilnolt  Notee  Digest,  VoU.  XI  to  XY,  and  Ciimiil»tlTe  <|iiarterl7,  wmmm 
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8.  Officers,  §  24* — sufficiency  of  evidence  to  show  resignation  or 
abandonment.  In  a  proceeding  for  a  writ  of  mandamus  for  rein- 
statement as  an  officer  in  the  fire  department  of  the  City  of  Chi- 
cagOi  evidence  held  sufficient  to  Justify  the  judgment  of  the  trial 
court  In  denying  the  writ  of  mandamus  upon  the  ground  that  the 
petitioner  had  resigned  or  abandoned  his  position. 


Frances  Mary  Wellman^  Appellant^  t.  Wayne  Paige 
Wellman^  Appellee. 

Gen.  No.  20,315.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Deitis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
February  24,  1915. 

Statement  of  the  Case. 

Bill  of  Frances  Mary  Wellman  against  Wayne  Paige 
Wellman  for  divorce  and  alimony  on  the  ground  of  ex- 
treme and  repeated  cruelty.  A  jury,  demanded  by  the 
complainant,  returned  a  verdict  finding  defendant  not 
guilty.  J&  rom  the  verdict  and  decree  in  favor  of  de- 
fendant, complainant  appeals. 

Carl  A.  Waldron  and  AbotttbatjD  Cattell,  for  ap- 
pellant. 

Edwabd  Maheb  and  Abthttb  A.  House,  for  appellee. 

Mb.  Jxjstiob  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision, 

1.  DivoBCE,  §  ^l*—admi88iWity  of  specific  acts  of  cruelty  under 
general  allegation.     In  an  action  for  divorce  on  the  ground  of 

•See  lUlnolt  NotM  Digest,  Tola.  XJ  to  XY.  and  CumiiUitlT* 
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cruelty,  where  the  trial  court  by  its  rulings  required  the  complain- 
ant to  confine  her  proof  and  testimony  strictly  to  the  dates  specifi- 
cally alleged  in  her  amended  *bill  and  refused  to  allow  her  to  put 
any  testimony  under  a  general  allegation  of  acts  of  cruelty  alleged 
to  have  been  committed  by  the  defendant  from  September  7th  to  the 
middle  of  October,  1912,  held  this  was  material  error  since  the  rule 
as  to  proof  of  general  allegations  of  acts  of  cruelty  in  a  bill  for 
divorce,  while  they  should  be  alleged  with  reasonable  certainty  as 
to  time  and  place,  does  not  require  the  exact  date  and  place  of 
each  particular  act  to  be  alleged,  and  when  the  conduct  complained 
of  is  continued  and  not  confined  to  any  particular  time  or  locality 
the  specific  allegation  of  time  and  place  is  impracticable  and  not 
required. 

2.  DiTOBCE,  §  41* — admissihiUty  of  specific  acts  of  crueltp  to 
give  color  to  acts  charged.  In  an  action  for  divorce  and  alimony  on 
the  groifhd  of  cruelty,  wherever  there  is  a  general  allegation  of 
divers  acts  of  cruelty  at  other  times  than  those  specifically  men- 
tioned, evidence  is  permissible  to  supplement  the  evidence  pro- 
duced under  the  specific  allegations,  to  give  color  to  the  acts  charged 
and  to  inform  the  court  or  the  jury  of  the  general  conduct  of  the 
parties  and  their  duty  towards  each  other. 

3.  Divorce,  {  36* — a}>use  of  court's  discretion  in  denying  amend- 
ment to  hUl.  While  the  right  to  amend  a  verified  bill  for  divorce 
does  not  exist  as  a  matter  of  course,  still  where  the  complainant 
presents  an  amendment  that  appears  to  be  germane  to  the  original 
bill  with  an  aflldavit  giving  a  reasonable  excuse  why  such  matter 
was  not  inserted  in  the  first  instance,  equity  will  favor  such  an 
amendment  even  on  the  hearing,  provided  It  is  not  inconsistent  with 
the  original  pleadings  and  does  not  entitle  the  complainant  to  a 
different  sort  of  relief,  the  court's  refusal  to  grant  such  an  amend- 
ment constituting  an  abuse  of  its  discretion,  reviewable  upon  appeal 

4.  DivoncB,  §  36* — where  refusal  to  permit  amendment  tg  Mil 
at  trial  constitutes  reversible  error.  Where  the  trial  court  refused 
the  complainant  leave  to  amend  her  amended  bill  for  divorce  on  the 
ground  of  cruelty,  during  the  trial,  by  setting  up  an  act  of  cruelty 
committed  on  a  specific  date  by  defendant,  held  erroneous  under  the 
facts  and  circumstances  set  forth  in  the  affidavits  presented  and 
filed  in  support  of  the  motion,  where  it  also  appeared  that  the  court 
permitted  the  defendant  and  his  mother  and  father  to  testify  to  a 
quarrel  that  occurred  on  that  day  and  counsel  for  complainant  atr 
tempted  to  cross-examine  as  to  occurrences  on  that  day,  but  the 
court  denied  him  the  right  because  the  date' was  not  specifically  set 
out  in  the  amended  bill,  such  rulings  serving  to  emphasize  and  make 

•See  nilnolt  Notes  Dlffett,  Vols.  XI  to  XV,  aad  CnmiiUtlTe  Quarterly,  same 
tople  and  eeetlon  namber. 
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more  grievous  the  court's  error  in  refusing  the  complainant  leave 
to  amend  her  bill  and  to  set  up  the  act  of  cruelty  that  occurred 
on  that  date. 

5.  Trial,  §  46* — where  remarks  of  court  tending  to  influence  ver^ 
diet.  Where  a  statement  of  the  court  In  the  presence  of  a  jury  of 
what  occurred  in  chambers  in  an  effort  of  the  court  to  obtain  a  re- 
conciliation of  the  parties  in  a  case  for  a  divorce  after  the  case  had 
been  on  hearing  before  the  jury  during  the  day  and  the  testimony 
of  the  complainant  had  been  delivered,  tended  to  convey  to  the 
jury  that  the  impression  that  In  view  of  the  court  complainant  had 
failed  to  make  out  her  case  and  that  she  ought  not  to  litigate  fur- 
ther but  be  reconciled  to  her  husband,  held  prejudicially  erroneous 
since  the  jury  having  been  thus  informed  of  the  view  the  court 
took  of  the  alleged  act  of  cruelty  might  be  led  to  take  the  view, 
which  they  evidently  did  take,  that  the  actual  cruelty  shown  by 
complainant's  testimony  was  too  trivial  to  become  the  basis  for  a 
divorce  and  the  parties  ought  to  become  reconciled  and  live  together 
as  husband  and  wife,  the  jury  ordinarily  attaching  much  importance 
to  the  remarks  and  opinions  of  the  court. 

6.  Tbial,  f  45* — effect  of  court's  expression  of  opinion  in  divorce 
proceeding.  In  an  action  for  divorce  on  the  ground  of  cruelty  it 
is  important  that  no  act  or  expression  of  opinion  of  the  court  should 
be  allowed  to  come  to  their  knowledge  regarding  the  merits  of  the 
controversy  on  the  trial  before  them. 

7.  Tbial,  §  136* — effect  of  counsel's  comment  on  matters  n^qt  in 
evidence.  In  an  action  for  divorce  and  alimony  where  counsel  in 
his  closing  argument  to  the  jury  for  defendant,  over  objection  by 
complainant,  was  permitted  by  the  trial  court  to  comment  on  the 
action  of  the  complainant  during  the  selection  of  the  jury  in  ex- 
cluding from  the  jury  all  jurors  except  one  of  a  certain  religious 
faith,  naming  it,  held  such  action  of  the  court  constituted  error* 
since  that  question  was  not  before  the  jury  for  consideration. 

•See  Ullnolt  Notes  Digest,  Vols.  XI  to  XV,  and  CumulAtive  Quarterly,  saw 
topic  and  section  number. 
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George  Siegfried,  Defendant  in  Error,  t,  George  Frlt- 
ze,  Plaintiff  in  Error, 

Gen.  No.  19,660.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  H.  Gra- 
ham, Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1914. 
Affirmed.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Action  in  forcible  detainer  by  George  Siegfried 
against  George  Fritze  for  the  possession  of  a  six  room 
flat.  From  a  judgment  in  favor  of  plaintiff  for  pos- 
session, defendant  prosecutes  a  writ  of  error. 

Before  the  tenancy  began  defendant  paid  two  dol- 
lars to  plaintiff  and  took  the  following  receipt: 

^^  Chicago,  October  14,  1911. 

Received  of  G.  P.  Fritze  Two  Dollars  to  apply  on 
November  1911  rent  for  first  flat  at  3423  Perry  St., 
rental  to  be  at  the  rate  of  $20  per  month  for  the  year. 
To  be  put  in  first-class  repair  as  agreed. 

Geo.  Siegfbied." 

Plaintiff's  claim  was  for  forty  dollars  for  rent  al- 
leged to  be  due  for  May  and  June,  1913,  upon  a  basis 
of  twenty  dollars  per  month.  On  June  4,  1913,  plain- 
tiff gave  defendant  a  statutory  five  days*  notice  to  pay 
the  forty  dollars  in  question  or  to  terminate  the  ten- 
ancy. On  June  9, 1913,  defendant  offered  to  pay  twen- 
ty dollars  but  no  more,  insisting  that  that  was  all  that 
was  due.  Plaintiff  declined  to  receive  anything  less 
than  forty  dollars  and  brought  action  for  rent  and 
possession. 

Plaintiff  testified  that  the  condition  of  the  tenancy 
was  that  the  rent  of  twenty  dollars  should  be  payable 
in  advance  on  the  first  of  the  month ;  that  he  told  the 
defendant  so  when  he  called  to  rent  the  flat  and  that 
for  three  or  four  months  the  defendant  paid  the  rent 
in  advance. 
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Defendant  denied  that  there  was  anything  said  about 
payment  in  advance  and  contended  that  the  rent  was 
not  payable  until  the  end  of  the  month,  but  he  himself 
introduced  several  receipts  which  showed  that  he  did 
not  wait  until  the  end  of  the  month  before  paying. 

C.  L.  OAssroAY,  for  plaintiff  in  error. 

Mabtin  C.  Kobbbl.,  for  defendant  in  error;  E.  M. 
Seymotjb,  of  counsel. 

Me.  PBBsmiNG  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Deeision. 

1.  LAin)LOBD  AND  TENANT,  §  5* — Where  lease  is  distinguished  from 
receipt.  In  an  action  of  forcible  detainer,  an  Instrument  par- 
porting  to  be  a  receipt  for  a  certain  sum  to  apply  on  a  subsequent 
month's  rent  for  a  certain  flat  at  a  certain  rate  per  month  for  the 
year,  with  the  condition  that  the  premises  were  to  be  put  In  first- 
class  repair  as  agreed,  held  to  be  a  receipt  rather  than  a  lease  con- 
taining all  the  conditions  of  the  renting. 

2.  LiANDLOBD  AND  TENANT,  §  325* — su^^enoy  of  evidence  to  show 
rent  payable  in  advance.  In  an  action  of  forcible  detainer  evidence 
held  sufficient  to  sustain  the  court's  finding  that  the  rent  was  par- 
able In  advance  and  to  warrant  a  judgment  In  favor  of  plaintiff  tar 
possession  of  the  premises  In  question. 


Hark  Burns  and  John  Barnes,  Appellants,  v.  Jennie 
Myers  and  Louis  M.  DeCosta,  Appellees. 

Gen.  No.  19,817.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Ck)urt  of  Cook  county:  the  Hon.  NUm- 
cus  A.  Kavanagh,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Affirmed.     Opinion  filed  March  8,  1916. 

•See  lUlnolt  NotM  DlvMt,  VoU.  XI  to  XV.  and  Cvmvlattirtt 
tople  and  ieetion  number. 
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Statement  of  the  Case. 

Bill  by  Mark  Bums  and  John  Barnes  against  Jennie 
Myers  and  Lonis  M.  DeCosta  primarily  to  subject  cer- 
tain real  estate,  the  title  to  which  was  in  defendants, 
to  the  payment  of  certain  claims  allowed  by  the  Pro- 
bate Court  of  Cook  county  against  the  estate  of 
Herman  E.  Myers,  deceased,  husband  of  one  of  the 
defendants  and  father-in-law  of  the  other.  From  a  de- 
cree in  favor  of  defendants  dismissing  the  bill  for  want 
of  equity,  complainants  appeal. 

Caswbll  &  Healy,  for  appellants. 

BiTHBB,  GoFF  &  FsAKois,  f  or  appellecs. 

Mb.  PEBsmiNO  Justiob  Beown  delivered  the  opinion 
of  the  court. 

Abstriet  of  the  Decision. 

1.  l^UDULxriT  ooNYETANCEs,  {  42* — When  evidence  insu^Hciemt  to 
thaiD  insolvency  of  grantor.  In  an  action  to  have  certain  Probate 
Court  judgments  against  an  estate  declared  a  Uen  upon  real  estate 
standing  In  defendant's  name  and  for  collateral  relief  within  the 
general  purpose  of  a  creditor's  bill,  evidence  held  to  establish  that 
decedent  was  not  Insolvent  when  he  conveyed  the  property  without 
consideration  to  his  wife,  one  of  the  defendants. 

2.  Fraudulent  conveyances,  8  58* — where  anticipcUory  knotoV- 
edge  of  insolvency  immateriah  In  an  action  to  subject  real  estate 
to  the  lien  of  a  judgment  and  for  collateral  relief  within  the  gen- 
eral purposes  of  a  creditor's  bill,  held  anticipatory  knowledge  of  the 
subsequent  failure  of  a  corporation  In  which  the  grantor  was  Inter* 
ested  cannot  be  Invoked  to  render  a  voluntary  conveyance  to  his 
wife  Invalid  or  objectionable. 

3.  Fraudulent  conveyances,  8  185* — rule  as  to  pre-Ci/ Isting  cred- 
itort.  Where  It  was  sought  to  subject  real  estate  standing  in  the 
wife's  name  to  the  Hen  of  a  judgment  against  the  husband's  estate, 
held.  In  the  absence  of  evidence  of  Insolvency,  a  voluntary  con- 
veyance to  the  wife  will  not  be  adjudged  fraudulent  and  invalid  as 
against  pre-existing  creditors  who  alone  can  complain. 

•See  nilnols  Note*  Divert,  Vols.  ZI  to  XY.  aad  CwnvIatiiTw  Quarterly,  f—- 
teple  and  Mctloii ^" 


520  Apfxllatb  Cottbts  of  Illinois. 

Barns  et  aL  y.  Myers  et  aL,  191  III.  App.  61A. 

4.  Fbaudulent  COI7VETA.ITOBB,  §  4** — cffect  of  solvency  <u  to  con- 
veyance of  husband  to  wife.  In  an  action  to  subject  real  estate 
standing  in  the  name  of  a  wife  to  the  lien  of  judgment  against  her 
deceased  husband's  estate  and  for  relief  within  the  general  pnrpoee 
of  a  creditor's  bill,  the  question  is  one  of  the  grantor's  solvency  at 
the  dme  of  the  voluntary  conveyance,  in  spite  of  the  rule  that  such 
a  conveyance  under  former  decisions  seems  to  have  been  held 
invalid  unless  the  grantor  is  pecuniarily  able  to  withdraw  the 
amount  of  his  donation  from  his  estate  without  the  least  hasard  to 
his  creditora 

5.  Fraudui£I7t  ooNVXTAifCBS,  (  45* — how  BOlvency  hears  on  frand. 
In  an  action  for  relief  as  against  a  conveyance  of  real  estate,  while, 
if  a  fraudulent  intent  is  shown  by,  or  can  be  properly  inferred  froni 
competent  evidence  presented,  the  conveyance  can  be  set  aside,  and 
insolvency  in  such  a  case  may  be  only  one  of  the  circumstances 
from  which  the  intent  may  be  inferred  and  the  absence  of  insolvency 
may  not  be  conclusive  against  such  fraudulent  intent  to  hinder 
and  delay  creditors,  yet  solvency  at  the  time  of  the  conveyance 
tends  strongly  to  negative  said  intent 

6.  Fbaudulent  ooTrmTAKCEB,  8  91* — effect  of  husband*s  acting 
as  agent  for  wife.  In  an  action  to  subject  to  a  lien  of  a  judgment 
against  a  husband's  estate,  real  estate  conveyed  without  considerar 
tlon  by  him  to  his  wife,  held  the  wife's  title  was  not  affected  by 
the  fact  that  the  husband  afterwards  acted  for  her  in  the  collection 
of  rents  or  by  the  fact  that  such  income  was  mingled  with  his  own 
money  in  his  bank  account. 

7.  EiXECUTOBS  AND  ADMiiasTBATOBS,  (  467* — insufjlciency  of  evi- 
dence to  show  purchase  on  behalf  of  executrix.  Where,  in  an  action 
to  subject  real  estate  to  the  lien  of  a  judgment,  it  was  contended 
that  a  sale  under  order  of  the  Probate  Court  was  only  colorable, 
fraudulently  designed  to  defraud  creditors  and  void  as  a  sale  really 
to  the  executrix  herself,  held  that  the  sale  was  valid  in  the  absence 
of  a  showing  of  bad  faith. 

8.  ExEcuTOBS  AND  ADMiwiSTBATOES,  {  454* — Ttierc  inadequacy  of 
price  insu^a^'nt  for  vacating  judicial  sale.  The  fact  that  real  estate 
sold  under  an  order  of  the  Probate  Ck)urt  to  pay  debts  fails  to  bring 
its  full  value  in  the  absence  of  bad  faith  is  not  sufficient  to  require 
that  it  be  set  aside,  inadequacy  of  price  being  not  infrequently  asso- 
ciated with  judicial  sales^  especially  of  property  subject  to  mortgage 
and  dower  claims. 

•See  lUlnota  NotM  I>istttt»  Volik  XI  to  XV,  sad  CnmolAtl^  QiamrUi^,  mm 
topic  and  aection  number. 
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Maria  Romania  Appellee,  y.  Shoal  Greek  Goal  Company, 

Appellant. 

Oen.  No.  19,888. 

1.  Pleading,  9  459* — effect  of  pleading  over  and  going  to  trial 
otter  demurrer  9U9tained  to  plea.  In  an  action  by  a  widow  for  the 
death  of  her  husband  under  the  Mines  and  Miners'  Act,  a  plea  of 
the  statute  of  limitations  is  waived  where,  after  demurrer  sustained, 
defendant,  instead  of  standing  by  its  plea,  files  the  general  issue 
and  goes  to  trial  on  the  second  plea.  * 

2.  Pleading,  9  45* — sufficiency  of  defective  statement  of  good 
cause  of  action  to  save  amended  counts  from  statute  of  limiti^- 
tions.  Where  a  widow  sought  recovery  for  the  death  of  her  hus- 
band under  the  Mines  and  Miners'  Act  of  1899,  as  amended  in  1907, 
sees.  18,  33,  a  defective  statement  of  a  good  cause  of  action  in  the 
original  counts  held  to  have  saved  amended  counts  stating  the  same 
cause  of  action  from  a  plea  of  the  statute  of  limitations,  on  the 
ground  that  the  amended  counts  were  not  filed  within  the  statu- 
tory period  of  a  year  after  the  death. 

3.  Pabties,  §  35* — when  marriage  of  woman  does  not  constitute 
mdsnomer.  Where  a  woman's  name  as  plaintiff  was  properly  given 
upon  the  institution  of  an  action  for  the  wrongful  death  of  her 
husband,  her  subsequent  marriage  does  not  constitute  a  misnomer, 
aa  a  designation  of  the  person  plaintiff. 

4.  Mines  and  minbbals,  S  173* — sufficiency  of  evidence  to  show 
statutory  duty.  In  an  action  by  a  widow  for  the  death  of  her  hus- 
band from  an  explosion  in  defendant's  mine,  evidence  held  sufficient 
to  warrant  the  Jury's  finding  that  defendant  owed  statutory  duties 
under  the  Mines  and  Miners'  Act  of  1899,  as  amended  in  1907,  sees. 
18,  33. 

6.  Mines  and  mine&als,  8  182* — when  violation  of  statutory  duty 
for  jury.  In  an  action  under  the  Mines  and  Miners'  Act  of  1899 
and  1907,  sees.  18,  33,  held  the  questions  whether  defendant  owed 
a  statutory  duty  to  the  deceased  and  whether  there  were  viola- 
tions of  such  a  statutory  duty  were  proper  issues  for  the  jury. 

6.  Mines  and  mineoals,  §  173* — where  evidence  supports  finding 
of  violation  of  statutory  duty.  In  an  action  by  a  widow  for  the 
death  of  her  husband  in  an  explosion  in  defendant's  mine,  evidence 
held  sufficient  to  warrant  the  jury  in  finding  that  statutory  duties 
were  violated. 

•See  Illinois  Notes  Digest,  Vols.  ZI  to  XY,  and  OunmUttYe  Qnartorljr,  Muna 
topio  mnA  aeotipii  ; 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hkhbt 
V.  Fbebma.it,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  March  8,  1916. 

Mastin  &  Shbblook  and  W.  B.  McBbidi,  for  appel- 
lant. 

Chables  Chenet  Htde  and  Charles  B.  Eldeb,  for 
appellee, 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Raphael  Romani,  the  husband  of  the  appellee  in  this 
case,  the  plaintiff  below,  met  his  death  through  an  ex- 
plosion in  the  mine  of  the  appellant,  the  defendant 
below,  on  November  11,  1910.  The  plaintiff,  as  "his 
widow,  dependent  on  him  for  support  and  damaged  by 
his  death,*'  brought  suit  against  the  defendant  Com- 
pany and  on  March  22, 1913,  on  the  verdict  of  a  jury  re- 
covered judgment  for  fifty-five  hundred  dollars.  The 
appellant  asks  this  court  to  reverse  this  judgment  on 
grounds  hereinafter  set  forth. 

When  this  accident  occurred  section  eighteen  (as 
amended  by  Act  approved  May  27, 1907)  and  a  portion 
of  section  thirty-three  (as  amended  by  Act  approved 
May  17,  1907)  of  the  Act  of  April  18,  1899,  concerning 
Mines  and  Miners,  were  respectively  in  force  and  this 
cause  was  governed  by  them.     They  read  as  follows : 

**Sec.  18,  (a)  A  mine  examiner  shall  be  required  at 
all  mines.  His  duties  shall  be  to  visit  the  mine  before 
the  men  are  permitted  to  enter  it  and  first  he  shall  see 
that  the  air  current  is  traveling  in  its  proper  course 
and  in  proper  quantity.  In  order  to  correctly  deter- 
mine the  quantity  of  air  in  circulation  in  different  por- 
tions of  the  mine  it  is  hereby  made  his  duty  to  measure 
with  an  instrument  for  that  purpose  the  amount  of  air 
passing  in  the  last  cross  cut  or  break  through  each  pair 
of  entries  or  in  the  last  room  of  each  division  in  a  long 
wall  mine  and  at  all  other  points  where  he  deems  tt 
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necessary,  the  same  to  be  noted  in  the  daily  book  kept 
for  that  purpose.  He  shall  then  inspect  all  places 
where  men  are  expected  to  pass  or  to  work  and  observe 
whether  there  are  any  recent  falls  or  obstructions  in 
rooms  or  roadways  or  accumulations  of  gas  or  other 
unsafe  conditions.  He  shall  specially  examine  the 
edges  and  accessible  parts  of  recent  falls  and  old  gobs 
and  air  courses.  As  evidence  of  his  examination  of 
all  working  places  he  shall  inscribe  on  the  walls  of  each 
with  chalk  the  month  and  the  day  of  the  month  of  bis 
visit. 

(b)  When  working  places  are  discovered  in  which 
accumulations  of  gas  or  recent  falls  or  any  dangerous 
conditions  exist,  he  shall  place  a  conspicuous  mark 
thereat  as  notice  to  all  men  to  keep  out,  and  at  once  re- 
port his  finding  to  the  mine  manager.  No  one  shall 
be  allowed  to  remain  in  any  part  of  the  mine  through 
which  gas  is  being  carried  into  the  ventilating  current, 
nor  to  enter  the  mine  to  work  therein  except  under  the 
direction  of  the  mine  manager  until  all  conditions  shall 
have  been  made  safe. 

(c)  The  mine  examiner  shall  make  a  daily  record 
of  the  conditions  of  the  mine,  as  he  has  found  it,  in  a 
book  kept  for  that  purpose,  which  shall  be  preserved  in 
the  office  for  the  information  of  the  company,  the  in- 
spector and  all  other  persons  interested,  and  this 
record  shall  be  made  each  morning  before  the  miners 
are  permitted  to  descend  into  the  mine.'' 

''Sec.  33.  •  •  •  For  any  injury  to  person  or 
property  occasioned  by  any  wilful  violation  of  this  act 
or  wilful  failure  to  comply  with  any  of  its  provisions, 
a  right  of  action  shall  accrue  to  the  party  injured  for 
any  direct  damages  sustained  thereby,  and  in  case  of 
loss  of  life  by  reason  of  such  wilful  violation  or  wilful 
failure  as  aforesaid,  a  right  of  action  shall  accrue  to 
the  widow  of  the  person  so  killed,  his  lineal  heirs  or 
adopted  children  or  to  any  other  person  or  persons 
who  were  before  such  loss  of  life  dependent  for  sup- 
port on  the  person  or  persons  so  killed  for  a  like  re- 
covery of  damages  for  the  injuries  sustained  by  reason 
of  such  loss  of  life  or  lives  not  to  exceed  the  sum  of  ten 
thousand  dollars:    Provided,  that  every  such  action 
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for  damages  in  case  of  death  shall  be  commenced  with- 
in one  year  after  the  death  of  such  person. '^ 

The  case  went  to  the  jury  on  certain  amended  cotmts 
of  the  declaration  (the  1st,  2nd,  4th,  5th,  6th,  8th  and 
9th  of  those  filed  December  5,  1912)  and  the  general 
issue  pleaded  thereto- 
One  complaint  of  the  defendant  is  that  a  demurrer 
to  the  plea  of  the  statute  of  limitations  to  these  counts 
was  improperly  sustained,  that  the  original  counts  in 
the  declaration  stated  no  cause  of  action,  that  the 
amended  counts  were  the  first  counts  that  did  state  a 
cause  of  action  and  that  they  were  filed  more  than  a 
year  after  the  death.  We  do  not  think  the  defendant 
is  in  a  position  to  raise  this  point.  The  statute  of  lim- 
itations was  filed  to  these  counts  as  a  single  plea,  not 
in  connection  with  the  general  issue.  When  a  de- 
murrer to  this  plea  was  sustained,  an  order  on  defend- 
ant to  plead  further  to  the  declaration  was  entered, 
with  which  the  defendant  complied.  Instead  of  stand- 
ing by  its  plea  of  the  statute  of  limitations  it  filed  the 
general  issue  and  on  that  plea  went  to  trial.  The 
error,  if  it  had  been  an  error,  of  sustaining  the  de- 
murrer to  the  plea  of  the  statute  of  limitations  was 
thereby  waived.  Spencer  v.  Aetna  Indemnity  Co.,  231 
m.  82.  But  we  do  not  think  there  was  any  error  in 
that  ruling.  The  original  counts  were,  in  our  opinion, 
at  the  worst,  defective  statements  of  a  good  cause  of 
action. 

Another  point  made  by  the  appellant  is  that  there 
was  a  misnomer  of  the  plaintiff.  The  plaintiff's  name 
was  correctly  given  when  the  suit  was  brought.  The 
evidence  showed  that  she  had  afterwards  intermarried 
with  one  Almerigi,  but  her  identity  remained  un- 
changed, and  was  made  suflSciently  certain  by  the  con- 
tinued use  of  the  name  of  Maria  Eomani. 

The  first  of  the  counts  on  which  the  case  went  to  the 
jury  avers  the  duty  of  the  defendant  under  the  statute 
not  to  allow  any  of  the  men  engaged  in  work  in  the 
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tmderground  workings  of  said  mine  to  remain  in  any 
part  of  said  mine  through  which  gas  was  being  car- 
ried into  the  ventilating  current  nor  to  allow  any  of 
said  men  to  enter  said  mine  to  work  therein  except 
under  the  direction  of  the  mine  manager  until  all  con- 
ditions should  have  been  made  safe,  and  the  wilful  vio- 
lation of  this  duty  in  the  case  of  Raphael  Romani  by 
the  defendant's  allowing  him  to  enter  a  portion  of  the 
mine  in  which  it  had  allowed  a  dangerous  condition  to 
exist  by  the  generation  and  accumulation  of  gas  in  the 
ventilating  current,  and  by  its  allowing  said  Romani 
to  remain  down  in  said  portion  of  the  mine  not  under 
the  direction  of  the  mine  manager — by  reason  of  all 
which  the  death  of  Romani  occurred. 

The  next  count  avers  the  duty  of  the  defendant  under 
the  statute  to  have  a  mine  examiner  visit  the  mine  each 
day  before  the  men  were  permitted  to  enter  it  and  to 
inspect  all  places  where  men  were  expected  to  pass  or 
to  work  and  to  observe  whether  there  were  any  recent 
falls  or  obstructions  in  rooms  or  roadways  or  accumu- 
lations of  gas  or  recent  falls  or  obstructions  in  rooms 
or  roadways  or  accumulations  of  gas  or  other  unsafe 
conditions,  and  to  inscribe  on  the  walls  of  each  with 
chalk  the  month  and  the  day  of  his  visit,  and  when 
working  places  were  discovered  in  which  accumula- 
tions of  gas  or  recent  falls  or  any  dangerous  condi- 
tions existed,  to  place  a  conspicuous  mark  thereat  as 
notice  to  all  men  to  keep  out,  and  at  once  to  report  his 
finding  to  the  mine  manager,  and  the  wilful  violation 
of  these  duties  and  the  consequent  death  of  Romani 
when  "in  the  performance  of  his  duty  as  an  employee 
of  said  defendant  and  by  its  direction, '^  he  ''entered 
into' a  portion  of  said  mine  in  which  men  were  expected 
to  pass  and  to  work.*' 

The  next  count  alleges  the  same  duty  of  the  de- 
fendant set  up  in  the  preceding  count  and  its  violation 
by  failing  to  have  its  mine  examiner  visit  said  mine  on 
the  day  of  the  accident  before  the  men  were  permitted 
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to  enter  it,  and  the  consequent  death  of  Romani,  who 
**was  permitted  by  said  defendant  to  descend  into  its 
said  mine  for  the  purpose  of  removing  his  tools  there- 
from with  the  knowledge  and  consent  of  said  defend- 
ant,'' and  avers  Romani,  **  although  not  then  in  said 
defendant's  employ,  entered  into  a  portion  of  said 
mine  where  men  were  expected  to  pass  or  work  and 
where  there  were  accumulations  of  gas  and  other  un- 
safe conditions  which  could  and  would  have  been  ob- 
served had  said  inspector  visited  said  mine"  before 
Romani  was  permitted  to  descend  into  it,  etc. 

The  next  count  alleges  the  same  statutory  duties  and 
their  violation  by  the  defendant  by  wilfully  failing  **to 
place  a  conspicuous  mark  in  a  certain  working  place 
in  said  mine''  where  accumulations  of  gas  and  other 
unsafe  conditions  had  been  discovered;  by  reason 
whereof  Romani,  **who,  as  a  miner  then  and  there  in 
the  employ  of  said  defendant  had  entered  into  said 
mine  of  said  defendant  with  the  full  knowledge 
and  consent  of  said  defendant  and  for  the  purpose  of 
removing  his  tools  therefrom,"  was  killed  by  an  ex- 
plosion of  gas. 

A  further  count  alleged  substantially  the  same 
matter  as  that  just  recited,  but  describes  Romani  as 
*' permitted  by  said  defendant  to  descend  into  its  said 
mine"  with  its  knowledge  and  consent,  ** although  not 
then  in  said  defendant's  employ,  for  the  purpose  of  re- 
moving his  tools  therefrom." 

Still  another  count  alleged  that  Romani  had  been 
employed  by  the  defendant  up  to  within  a  short  time 
before  the  day  of  his  death,  when,  by  reason  of  dan- 
gerous conditions  existing  in  the  passageway  or  gal- 
lery leading  to  his  working  place,  he  was  instructed  by 
said  defendant  to  stop  work  in  the  portion  of  said  mine 
where  he  was  then  working.  After  averring,  like  the 
other  counts,  the  statutory  duties  of  the  defendant  to 
have  a  mine  examiner  visit  the  mine  each  day  before 
the  men  were  permitted  to  enter  it  and  in  case  of  dis- 
covering dangerous  conditions  in  any  place  to  place  a 
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mark  thereat,  and  the  violation  of  said  duties,  the 
count  asserts  that  Romani,  who  had  been  a  miner  in 
the  employ  of  the  defendant  to  within  two  weeks  be- 
fore, and  **who  in  anticipation  of  performing  other 
work  in  said  mine  in  the  employ  of  defendant  had  left 
his  tools  in  a  certain  portion  of  said  mine  of  said  de- 
fendant with  the  full  knowledge  and  consent  of  said 
defendant,  was  permitted  by  said  defendant  to  descend 
into  its  said  mine,  and  with  the  knowledge  and  consent 
of  the  defendant  entered  by  way  of  a  passageway  and 
gallery  other  than  that  which  was  in  a  dangerous  con- 
dition into  said  portion  of  said  mine  where  he  had  left 
his  tools,''  which  had  been  his  working  place,  for  the 
purpose  of  removing  his  tools,  and  that  there  was  an 
accumulation  of  gas  there,  but  no  conspicuous  mark, 
and  that  thereupon  there  was  an  explosion  which 
caused  Romani 's  death. 

The  last  count  specifically  avers  the  violation  of  its 
statutory  duties  by  the  defendan^^  to.  have  been  **  wil- 
fully failing  on  the  day  aforesaid  to  have  its  mine 
examiner  inspect  a  certain  portion  of  said  mine  where 
men  were  expected  to  pass  or  to  work"  and  '* wilfully 
failing  to  observe  that  there  were  accumulations  of  gas 
or  other  unsafe  conditions  in  said  portion  of  said 
mine,"  and  alleges  that  the  fatal  explosion  occurred 
when  Romani,  with  the  knowledge  and  consent  of  the 
defendant,  had  been  permitted  by  said  defendant  to 
descend  into  a  portion  of  the  mine  to  remove  his  *tools 
which  he  had  left  there,  **  which  portion  of  said  mine 
was  a  place  where  men  were  expected  to  pass  and  to 
work,  but  which  had  not  been  inspected  by  the  said  de- 
fendant on  the  day  aforesaid,  and  wherein  the  defend- 
ant had  failed  to  observe  accumulations  of  gas  or  other 
unsafe  conditions  then  and  there  existing." 

The  attack  on  the  judgment  most  insisted  on  is  based 
on  the  position  that  the  case  should  have  been  taken 
from  the  jury  by  a  peremptory  instruction  for  the  de- 
fendant   This  position  is  in  turn  based  on  the  as- 
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sumption  that  it  was  disclosed  by  the  evidence  that 
Romani  was  killed  at  a  place  where  he  had  no  right  to 
be.    The  defendant's  counsel  say  in  their  argument: 

**  •  •  •  the  deceased  was  killed  in  a  part  of 
plaintiff  in  error's  mine  which  had  been  closed  to  him, 
which  was  not  his  working  place  at  that  time. 

This  question  goes  to  the  very  essence  of  the  case 
and  is  decisive  of  every  question  involved  in  the  case. 
There  is  no  principle  of  law  or  consideration  of  justice 
or  public  policy  which  would  require  an  employer  to' 
compensate  for  the  death  of  an  employee  which  was 
caused  by  his  entering  a  place  where  his  duties  did  not 
call  him." 

The  contention  of  the  defendant  is  that  the  evidence 
showed  Romani  to  be  **a  legal  trespasser  or  intruder" 
on  the  defendant's  property  at  the  time  of  the  explo- 
sion, to  whom  the  defendant  **owed  no  duty  except  not 
to  wilfully  or  wantonly  injure  him." 

It  is  undoubtedly  true  that  if  Romani  was  a  tres- 
passer, going  without  right  where  he  had  no  warrant 
for  going  when  the  explosion  occurred,  this  judgment 
is  wrong.  But  we  cannot  assume  this,  and  we  think 
there  was  evidence  from  which  the  jury  were  at  liberty 
to  find  the  contrary.  There  was  a  conflict  of  testimony 
at  the  trial  on  several  points  of  importance,  but  there 
was  certainly  evidence  that,  as  the  plaintiff's  counsel 
puts  it: 

*'He  (Romani)  was  employed  by  the  defendant  as 
a  miner  and  had  been  given  a  working  place.  He  was 
paid  in  accordance  with  the  amount  of  coal  he  mined. 
He  had  a  regular  pay  day  on  the  15th  and  30th  of  each 
month.  His  pay  day  had  not  arrived  on  the  11th  and 
he  was  still  carried  on  the  books  of  the  Company.  To 
get  his  pay  he  had  to  go  to  the  mine  manager  at  the 
bottom  of  the  mine.  He  had  left  his  tools  in  the  mine 
at  his  working  place  in  accordance  with  the  custom. 
He  would  not  be  paid  off  until  he  went  to  the  oflSce  at 
the  top  of  the  mine.  He  had  a  right  to  go  to  get  his 
tools." 
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And  although  there  was  contradiction  of  the  further 
statement  that  follows  in  counsel's  argument — 

**The  mine  manager  authorised  him  to  go  there  and 
there  was  no  danger  sign  to  prevent  his  going  there" — 
there  was  ample  evidence  to  go  to  the  jury  to  sustain 
that  assertion,  and  the  jury  were  from  it  at  liberty  to 
find  and  evidently  did  find  that  this  was  the  fact. 
Under  the  conditions  that  the  jury  were  warranted  in 
finding  existed,  it  seems  to  us  that  there  can  be  no 
doubt  that  towards  Bomani  the  defendant  at  and  im- 
mediately before  the  time  of  the  accident  owed  statu- 
tory duties.  Brunnworth  v.  Kerens-Donnewald  Coal 
Co.,  260  HI.  202,  p.  218;  Riley  v.  W.  Holland  A  Sons, 
Ltd.,  Law  Keports,  1  King's  Bench  Div.  (Court  of  Ap- 
peal) p.  1029  (1911) ;  Molloy  v.  South  Wales  Anthra- 
cite Colliery  Co.,  4  Butterworth's  Workmen's  Com- 
pensation Cases,  p.  65  (1910). 

It  further  seems  to  us  that  there  was  evidence  war- 
ranting the  jury  in  finding  that  those  duties  were  vio- 
lated. The  rulings  on  the  instructions  were,  to  speak 
generally,  in  accordance  with  this  theory.  The  court 
left  to  the  jury  the  questions  whether  the  conditions  we 
have  described  existed,  and  whether  the  violations  of 
duty  alleged  occurred.  We  do  not  think  a  more  de- 
tailed discussion  of  them  or  of  the  evidence  would 
serve  any  good  purpose.  We  find  no  substantial  error 
in  the  record,  and  the  judgment  of  the  Superior  Court 
is  affirmed 

Affirmed. 


Yol.    CLZXXXI    t4 
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Proeter  &  Gamble  Company,  Defendant  in  Error,  y. 
H.  Emerman,  trading  as  American  Iron  &  Supply 
Company,  Plaintiff  in  Error. 

Gen.  No.  20,078. 

1.  IinxBEST,  S  8* — what  constitutea  inatrument  in  toriting  toithin 
itatute.  Where  recovery  was  sought  for  breach  of  contract  to  supply 
cast  borings  held  that  a  letter  of  ofter,  neither  before  nor  after  ac- 
ceptance, was  such  an  instrument  in  writing  as  to  come  within  the 
sense  of  such  words  used  in  the  Interest  statute. 

2.  Sales,  S  382* — where  huyer  may  charge  resulting  lost  on  pur- 
chase elsewhere.  In  an  action  by  a  buyer  for  breach  of  contract 
for  failure  to  deliver  cast  borings,  where  the  buyer  made  request 
for  quotations  for  a  like  quantity  and  they  were  bought  at  the 
lowest  price  that  they  could  be  bought  and  they  cost  the  buyer  a 
certain  sum  more  than  the  purchase  price,  held  under  the  circum- 
stances, In  the  absence  of  a  standard  market  price,  the  proper  meas- 
ure of  damages  was  used  in  awarding  an  actual  compensation 
and  no  more  for  the  loss  sustained  by  reason  of  the  seller's  repudi- 
ation of  the  contract,  since  the  buyer  took  the  usual  best  and 
probably  only  way  of  supplying  the  default  made  by  the  seller  by 
buying  at  the  best  price  possible. 

3.  INTEBBST,  S  6* — when  not  allowed  in  action  on  breach  of  con- 
tract of  purchase.  In  an  action  for  breach  of  contract  to  supply 
cast  borings  where  the  damages  were  unliquidated  and  determin- 
able only  upon  proper  proof  as  to  the  amount  thereof,  held  that 
Interest  could  not  be  properly  allowed,  as  on  money  withheld  for 
unreasonable  and  vexatious  delay. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  Olson, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1914. 
Affirmed  on  remittitur,  otherwise  reversed  and  remanded.  Opinion 
filed  March  8,  1915. 

H.  C.  Lbvinson,  for  plaintiff  in  error;  Lbo  W.  Hopf- 
MAN,  of  counsel. 

Holt,  Cutting  &  Sibley,  for  defendant  in  error. 

•See  nilnol*  Notes  Dt^eet,  Vols.  XI  to  XV.  sad  Cwinlattve  Qvarteily*  asm* 
topic  and  Metton  number. 
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Mb.  Presiding  Justice  Beown  delivered  the  opinion 
of  the  court. 

February  15,  1912,  the  Procter  &  Gamble  Company, 
having  a  manufacturing  plant  at  Ivorydale  not  far 
from  Cincinnati,  Ohio,  wrote  to  the  **  American  Iron 
&  Supply  Company,'*  a  name  under  which  one  Herman 
Emerman  of  Chicago  was  doing  business,  asking  for  a 
quotation  of  prices  on  500  tons  of  clean  cast  borings 
**  delivered  Ivorydale,  Ohio,  in  equal  quantities,  de- 
livered during  February  and  March."  In  answer  the 
Procter  &  Gamble  Company  received  by  mail  two  days 
afterwards  the  following  letter: 

^'Ameeican  Ibon  &  Supply  Co., 
Chicago  2-16-12. 
Pbocteb  &  Gamble  Company, 

Ivorydale,  Ohio. 
Gentlemen :  In  answer  to  your  letter  of.  the  15th 
beg  to  advise  we  would  be  glad  to  sell  you  500  tons 
Good  Clean  Cast  Iron  Borings  at  $7.00  net  ton.  De- 
livered your  works  Ivorydale,  For  shipment  to  be 
made  as  you  mention  during  the  months  of  February 
and  March.  If  this  price  is  satisfactory  to  you,  kindly 
favor  us  with  your  order  by  return  mall  and  oblige. 
Yours  very  truly, 

Amebican  Ibon  &  Supply  Co., 

per  H.  Emerman.*' 
On  the  19th  of  February  the  Procter  &  Gamble  Com- 
pany inclosed  the  following  order  to  the  **  American 
Iron  &  Supply  Co.'*: 

^'This  is  our  Order  No.  4926. 
Ivoeydale  Puechasing  Depaetment. 
Ivorydale,  Ohio,  Feb.  19,  1912. 
To  Amebican  Ibon  &  Supply  Co., 

Chicago,  His. 
Enter  for  prompt  attention  our  order  as  below: 
500  tons  good  clean  cast  iron  borings — ^price  $7.00 
per  net  ton  delivered  Ivorydale.    Should  it  be  neces- 
sary to  communicate  with  us  regarding  this  order, 
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refer  to  the  above  number  and  show  our  order  number 
on  your  invoice  without  fail. 
Shipping  Directions : 

Ship  Deliveries  during  Via  —  Route 

February  and  March. 

The  Pbooteb  &  Gamble  Company, 
by  A.  Fowler. '^ 

Accompanying  the  order  was  a  letter  from  the  Proc- 
ter &  Gamble  Company  to  the  American  Iron  &  Supply 
Company  acknowledging  the  receipt  of  the  letter  of  the 
16th  from  the  Supply  Company,  noting  that  an  order 
for  500  tons  of  borings  was  inclosed,  and  concluding: 

**  Please  see  that  deliveries  are  made  promptly  as 
we  will  depend  on  you  for  our  requirements.  After 
these  deliveries  are  completed  we  will  contract  for  a 
further  supply.    Borings  to  be  shipped  in  box  cars.'' 

The  borings  were  not  shipped.  The  order  was  re- 
turned by  **The  American  Iron  &  Supply  Co.'*  in  a 
letter  signed  '*The  American  Iron  &  Supply  Co.  per 
H.  Emerman,"  dated  February  24,  1912,  in  which  it 
was  said  that  **a  stenographical  error"  had  been  made 
in  the  letter  of  the  Supply  Company  of  February  16th, 
*'as  the  price  of  borings  should  have  been  $7.00  net  ton 
F.  0.  B.  cars  Chicago,  instead  of  Ivorydale.  The  rate 
is  $1.80  per  ton  from  Chicago  to  Ivorydale.'* 

The  Procter  &  Gamble  Company  declined  to  accept 
or  accede  to  this  repudiation  of  the  contract  which 
they  maintained  had  been  made,  and  a  correspondence 
ensued  in  which  the  Procter  &  Gamble  Company  de- 
manded a  performance  of  the  alleged  contract  and 
*'The  American  Iron  &  Supply  Company"  refused  it. 
In  a  letter  of  February  27th,  Emerman,  under  the 
name  of  the  American  Iron  &  Supply  Company,  in- 
sisted again  that  a  '* stenographical  error"  had  been 
made.    He  said: 

**The  letter  was  dictated  by  the  writer  but  not  re- 
read and  it  was  signed  by  the  stenographer.  Our  ste- 
nographer finds  in  looking  over  her  notes  that  she  has 
$7.00  F.  0.  B.  Chicago,  but  that  in  transcribing  same 
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she  made  an  error  and  wrote  F.  0.  B.  Ivorydale  in- 
stead of  F.  0.  B.  Chicago,  and  she  is  ready  to  testify 
to  that  effect 

March  1st  Emerman  wrote: 

**We  are  herewith  again  returning  your  order,  as 
we  have  already  advised  you  the  reason  in  our  letters 
of  February  24th  and  27th.    This  is  final." 

Writing  apparently  to  lawyers  for  the  Procter  & 
Gamble  Company,  who  had  intervened  in  the  matter, 
Emerman,  writing  as  before  under  the  name  of  the 
'* American  Iron  &  Supply  Co.''  said: 

**We  received  your  letter  of  the  6th  and  contents 
noted.  In  reply  wish  to  advise  that  the  only  thing  we 
can  say  is  that  there  has  been  a  stenographical  error 
made  as  to  the  price.  The  price  on  the  borings  was  to 
be  $7.00  net  per  ton  Chicago,  instead  of  delivered. 
Our  stenographer  made  a  mistake  in  transcribing  her 
notes.*' 

No  other  reason  than  the  alleged  *' stenographical 
error"  was  ^ven  by  Emerman  or  ''The  American  Iron 
&  Supply  Company"  in  any  of  this  correspondence  for 
the  nondelivery  of  the  borings  according  to  the  tenor 
of  the  claimed  contract.  Nothing  was  said  of  any 
want  of  authority  in  the  stenographer  of  Emerman 
to  sign  the  letter  of  February  16th  nor  of  the  letter  of 
Procter  &  Gamble  Company  of  February  19th,  cover- 
ing the  order,  injecting  any  new  condition  into  the 
order  or  proposed  purchase.  After  the  cessation  of 
the  correspondence  the  Procter  &  Gamble  Company 
sent  out  inquiries  by  mail  to  various  parties  dealing  in 
"clean  cast  iron  borings,"  asking  for  quotations  on 
500  tons.  Mr.  Fowler,  for  the  Procter  &  Gamble  Com- 
pany, testified  that  he  bought  such  borings  at  the  low- 
est price  he  could  get  them  at;  that  the  price  kept 
advancing,  and  that  when  he  had  obtained  at  the  low- 
est price  at  which  he  could  buy  substantially  500  tons — 
that  is,  500  tons  lacking  a  few  pounds — they  had  cost 
the  Procter  &  Gamble  Company  $662.04  more  than  it 
would  have  been  obliged  to  pay  Emerman  for  them 
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under  the  terms  of  the  contract  which  it  claimed  he  had 
made  with  it. 

September  30, 1912,  the  Procter  &  Gamble  Company 
brought  suit  against  Emerman  in  the  Municipal  Court 
of  Chicago  for  the  damages  thus  sustained  by  it  by  the 
breach  of  the  alleged  contract  of  sale,  and  on  a  trial 
before  the  court  without  a  jury  obtained  judgment 
October  20,  1913,  for  $704.48,  being  the  amount  before 
named  of  $662.04,  with  interest  on  it  at  the  rate  of  5 
per  cent,  per  annum  from  July  1,  1911,  to  October  20, 
1913,  the  first  named  date  being  arbitrarily  selected  as 
one  later  than  all  payments  made  by  the  Procter  & 
Gamble  Company  on  account  of  the  borings  bought  in 
substitution  for  those  contracted  for  with  EmermaiL 

A  writ  of  error  has  been  sued  out  of  this  court  to 
reverse  this  judgment.  We  see  no  sufficient  reason 
to  disturb  it  except  in  the  matter  of  interest  allowed. 
It  is  argued  that  the  correspondence  between  the 
plaintiff  and  the  defendant  did  not  constitute  a  con- 
tract because  the  acceptance  of  the  defendant's  offer 
was  not  in  the  exact  terms  of  the  offer,  but  contained 
a  material  additional  element,  namely,  that  the  borings 
should  be  shipped  in  box  cars.  The  so-called  ''condi- 
tion'' was  not  in  the  order,  but  might  well  be  consid- 
ered as  a  mere  request  by  the  purchaser.  Although 
Mr.  Fowler  in  answer  to  questions  on  cross-examina- 
tion said  he  wanted  the  borings  shipped  in  box  cars 
and  wouldn't  have  accepted  them  any  other  way,  it  re- 
mains the  fact  that  he  was  not  given  the  chance  either 
to  take  or  reject  them  on  account  of  the  way  they  were 
shipped.  Whether  a  liability  for  a  breach  of  contract 
would  have  attached  to  the  Procter  &  Gamble  Com- 
pany had  it  refused  the  borings  because  not  shipped 
in  box  cars,  is  the  test  of  whether  a  contract  existed^ 
irrespective  of  this  request  or  ''condition"  concerning 
box  cars. 

But  the  question  is  academic  and  immaterial  in  this 
case.    No  objection  to  the  performance  of  the  oon- 
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tract  was  made  before  this  suit  was  brought  because 
of  this  suggestion  of  **box  cars.*^  The  sole  reason 
assigned  for  the  refusal  was  the  alleged  error  made 
by  the  stenographer  in  transcribing  her  notes. 

**  Where  a  party  gives  a  reason  for  his  conduct  and 
decision  touching  anything  involved  in  a  controversy, 
he  cannot,  after  litigation  has  begun,  change  his  ground 
and  put  his  conduct  upon  another  and  a  different  con- 
sideration. He  is  not  permitted  thus  to  mend  his  hold. 
He  is  estopped  from  doing  it  by  a  settled  principle  of 
law.''  Railway  Co.  v.  McCarthy,  96  U.  S.  258;  Schuy- 
ler County  V.  Missouri  Bridge  &  Iron  Co.,  256  111.  348. 

The  same  reasoning  holds  good  as  to  the  alleged 
want  of  authority  on  the  part  of  Emerman's  stenog- 
rapher to  sign  the  letter  of  February  16,  1912,  after 
dictation  to  her. 

As  the  Court  very  properly  said  in  refusing  to  hold 
the  so-called  ** Proposition  of  law''  which  set  forth 
that  the  said  letter  ''was  never  signed  by  the  defend- 
ant and  that  the  signature  thereto  was  never  author- 
ized by  the  defendant,"  this  is  a  question  of  fact,  not 
of  law.  The  defendant  is  not  at  liberty  under  the 
circumstances  now  to  raise  it ;  but  if  he  were,  there  was 
quite  enough  evidence  in  the  record  to  warrant  the 
trial  judge  in  holding  that  the  stenographer  had  the 
requisite  authority,  despite  the  somewhat  unconvinc- 
ing testimony  of  the  defendant  on  the  witness  stand: 

Whether  or  not  the  alleged  mistake  in  ''transcrip- 
tion" was  so  "proven"  as  to  prevent  the  trial  judge 
from  justifiably  holding  that  there  was  no  mistake,  is 
much  more  than  doubtful.  The  statements  made  by 
Emerman  in  letters  to  the  plaintiff  after  the  order 
had  been  sent  are  not  evidence  of  the  fact;  nor  is  the 
properly  excluded  "certificate"  of  Muriel  Goldstine, 
which  the  defendant  tried  to  introduce.  We  fail  to 
find  that  Emerman  testified  in  this  case  that  he  did  not 
dictate  to  his  stenographer  the  words  which  occur  in 
the  letter  sent — "Delivered  your  works,  Ivorydale." 
It  may  be  noted  that  the  excluded  statement  of  the 
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stenographer  says  she  made  a  mistake  and  wrote 
**$7.00  F.  0.  B.  Ivorydale'^— a  manifestly  incorrect 
assertion. 

But  not  only  did  Emerman  himself  neglect  at  least 
to  swear  that  he  dictated  anything  different  from  that 
which  was  transcribed,  he  did  not  call  on  the  stand  the 
stenographer  who  he  maintains  made  the  mistake. 
She  was  present  in  the  court  room.  It  was  for  him 
to  prove  the  mistake  if  he  deemed  it  material,  and 
the  quotation  in  his  own  brief  from  Wigmore  on  Evi- 
dence applies  to  the  situation : 

**The  non-production  of  evidence  that  would  natur- 
ally have  been  produced  by  an  honest  and  therefore 
fearless  claimant,  permits  the  inference  that  its  tenor 
is  unfavorable  to  the  party's  cause.*' 

Emerman 's  best  excuse,  however,  for  not  attempting 
to  produce  this  testimony  is  inconsistent  with  his  main 
contention.  It  was  not  material.  Even  if  the  mistake 
in  the  quotation  of  price  existed,  it  did  not  prevent 
the  formation  of  a  contract.  It  could  not  do  so  unless 
the  price  quoted  was  so  low  as  to  make  the  mistake 
obvious.  Steinmeyer  v.  Schroeppel,  226  111.  9 ;  Singer 
V.  Grand  Rapids  Match  Co.,  117  Ga.  86 ;  Grilly  v.  Board 
of  Education,  54  HI.  App.  371. 

**  Where  there  has  been  no  misrepresentation  and 
where  there  is  no  ambiguity  in  the  terms  of  the  con- 
tract, the  defendant  cannot  be  allowed  to  evade  the 
performance  of  it  by  the  simple  statement  that  he  has 
made  a  mistake.  Were  such  to  be  the  law,  the  per- 
formance of  a  contract  could  rarely  be  enforced  upon 
an  unwilling  party  who  was  also  unscrupulous.*' 
Baggallay,  Lord  Justice,  in  Tampiin  v.  James,  Law 
Eeports,  15  Chancery  Div.  (1880)  215. 

In  this  case,  although  it  is  maintained  by  the  plain- 
tiff in  error  that  the  alleged  mistake  was  obvious  be- 
cause the  price  quoted  was  so  low,  the  contention  seems 
almost  frivolous  in  view  of  the  existence  in  the  same 
argument,  when  the  question  of  damages  is  considered, 
of  the  assertion  that  the  price  quoted  was  above  the 
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current  prices.  We  are  of  the  opinion  that  the  *' mis- 
take/' if  there  were  a  mistake,  was  not  obvious. 

The  complaint  made  that  the  trial  judge  committed 
error  and  vitiated  the  findings  by  adding  explanations 
to  his  holdings  on  propositions  of  law  is  without  merit. 
We  see  nothing  improper  in  his  axjtion  or  wrong  in  his 
lioldings. 

The  measure  of  damages  is  the  only  matter  which 
can  be  considered  as  suggesting  a  question  of  doubt 
in  this  case.  On  full  consideration,  however,  we  deem 
that  the  testimony  of  Mr.  Fowler  for  the  plaintiff 
shows  that  a  correct  theory  was  adopted  and  that  jus- 
tice has  been  done  by  awarding  an  actual  compensation 
and  no  more  for  the  loss  sustained  by  the  defendant  in 
error  through  the  breach  of  the  contract. 

We  think  it  sufiSciently  appears  that  it  took  the  usual, 
best  and,  probably,  the  only  way  of  supplying  the  de- 
fault made  by  the  plaintiff  in  error — that  it  bought  the 
goods  at  the  best  price  possible ;  that  there  was  at  the 
time  no  standard  ** market  price"  to  be  consulted  and 
from  which  damages  could  be  now  computed.  We 
therefore  hold  that  $662.04  was  the  proper  amount  of 
damages  for  the  court  to  assess.  But  we  cannot  see 
justification  for  adding  interest  to  this.  We  are  un- 
able to  accede  to  the  position  that  the  letter  of  offer, 
before  or  after  acceptance,  was  *'an  instrument  in 
writing '^  in  the  sense  in  which  those  words  are  used 
in  our  interest  statute.  And  as  the  damages  were  un- 
liquidated and  could  only  be  determined  when  proof 
was  made  that  the  correct  method  of  determining 
their  amount  had  been  used,  we  cannot  see  how  it  is 
properly  allowed,  as  on  money  withheld  by  **an  un- 
reasonable and  vexatious  delay  of  payment." 

If  the  defendant  in  error  remits  within  ten  days  from 
the  amount  of  the  judgment  the  sum  of  $42.44,  the  said 
judgment  will  be  affirmed ;  otherwise  it  will  be  reversed 
and  the  cause  remanded. 

Affirmed  on  remittitur;  otherivise  reversed  cmd  re- 
manded. 
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Charles  B.  Biehter,  Appellee,  y.  Chicago  &  Erie  Bail- 
road  Company,  Appellant. 

Gen.  No.  19,384. 

1.  Appeal  aixd  ebbob,  |  839* — when  extenHon  of  time  foUatoinff 
Lincoln*8  birthday  inoperative.  Where  plaintiff  secured  a  verdict 
and  Judgment,  and  the  court  gave  defendant  sixty  days  from  Decem- 
ber 14, 1912,  to  file  a  bill  of  exception,  the  time  for  the  filing  of  the 
bill  under  the  order  ordinarily  expiring  on  February  11,  1913,  an. 
order  of  court  on  February  13,  1913,  extending  the  time  for  iiling 
of  the  bill  comes  too  late  and  the  Appellate  Court  will  strike  from 
the  record  a  bill  of  exceptions  filed  within  the  attempted  second 
extension  since  Lincoln's  birthday,  February  12th,  is  not  a  holiday 
with  reference  to  the  performance  of  Judicial  functions  or  clerical 
duties  by  the  officers  of  the  court  such  as  to  excuse  the  failure  to 
file  the  bill  of  exceptions  within  the  time  allowed  by  the  court  ex- 
piring on  that  day. 

2.  Holidays,  §  1* — how  Lincoln's  birthday  not  dies  non  juridicus. 
On  a  motion  to  strike  a  bill  of  exceptions  filed  after  the  expiration 
of  the  time  given  within  which  to  file  such  bill  of  exceptions,  the 
fact  that  the  time  given  expired  on  Lincoln's  birthday,  held  not  to 
excuse  the  filing  of  the  same,  since  Lincoln's  birthday  is  not  a 
holiday  with  reference  to  the  performance  of  Judicial  functions 
or  clerical  duties  by  officers  of  the  court. 

3.  Appeal  and  ebbob,  9  1595* — when  declaration  aided  by  verdict. 
Upon  a  motion  in  arrest  of  Judgment  upon  a  verdict  in  favor  of 
plaintiff,  if  the  declaration  contains  terms  sufficiently  general  to 
Include  by  fair  and  reasonable  intendment  any  matters  necessary  to 
be  proved  and  without  which  the  Jury  could  not  have  given  the 
verdict,  the  want  of  an  express  averment  is  cured  by  the  verdict 

4.  Masteb  and  sebvant,  I  555* — when  verdict  negatives  assump- 
tion of  risk.  In  an  action  by  a  brakeman  for  the  loss  of  a  foot 
while  uncoupling  cars  in  a  moving  train,  upon  a  motion  in  arrest 
of  Judgment  upon  a  verdict,  held  that  the  declaration  must  be  con- 
strued to  state  a  cause  of  action  and  to  negative  the  assumption 
of  risk  by  the  plaintiff,  after  verdict  all  intendments  and  pre* 
sumptions  being  in  favor  of  the  pleader. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  JoHir  A. 
DowDALL,  Judge  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Affirmed.     Opinion  filed  March  8,  1915. 

»Bee  nUnois  Notes  Dlirest,  Vols.  XI  to  XT,  uid  Onmvlatlve  QuMteiljr,  Mae 
iopte  and  Mctlon  number. 
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W.  0.  Johnson  and  BuiiL  &  Johnson,  for  appellant 
L  T.  Gbbenaobb,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Plaintiff  Eichter,  a  brakeman  in  the  service  of  the 
defendant,  the  Chicago  &  Erie  Bailroad  Company, 
brought  this  action  to  recover  for  the  loss  of  his  foot 
while  uncoupling  cars  in  a  moving  train.  There  was 
a  verdict  and  judgment  for  the  plaintiff  for  nineteen 
hundred  and  fifty  dollars  damages,  from  which  the  de- 
fendant appealed.  The  court  gave  the  defendant  sixty 
days  from  December  14,  1912,  to  file  a  bill  of  excep- 
tions. The  time  for  filing  the  bill  under  this  order 
would  ordinarily  expire  February  11th,  and  no  bill  of 
exceptions  was  signed  or  filed  on  or  before  that  date. 
February  13th,  over  the  objection  of  plaintiff,  an  order 
was  made  extending  the  time  for  filing  the  bill  to 
March  1st,  and  February  28th  the  bill  was  filed.  In 
Trustees  of  Schools  v.  Griffith,  263  111.  550,  it  was  said 
(p.  552)  that  the  bill  of  exceptions  was  not  filed  until 
after  the  time  fixed  by  the  order  of  the  court  had  ex- 
pired, and  the  motion  of  the  defendant  to  strike  the 
bill  from  tiie  files  was  sustained  and  the  holding  of  the 
court  announced  in  open  court  at  the  February  term. 
The  files  and  record  of  the  Supreme  Court  show  the 
motion  of  appellees  and  that  appellants  filed  in  oppo- 
sition tiiereto  points  in  which  it  was  admitted  that 
under  the  order  the  time  for  filing  the  bill  of  exceptions 
would  ordinarily  have  expired  August  31st,  and  that 
the  bill  was  not  filed  until  September  2nd ;  but  it  was 
contended  that  as  September  1st  was  Labor  Day  and  a 
legal  holiday,  that  therefore  the  time  for  filing  the 
bill  was  by  operation  of  law  extended  to  September 
2nd.  The  oral  announcement  of  Mr.  Justice  Cart- 
wright  was  as  follows: 

**  There  is  also  a  motion  by  appellee  to  strike  the  bill 
of  exceptions  because  not  filed  within  the  time  allowed 
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by  the  Court.  It  was  not  filed  within  the  time  and  the 
reason  or  excuse  offered  is  that  the  time  expired  on  the 
2nd  of  September,  on  Monday,  which  was  Labor  day 
and  consequently  a  holiday.  Labor  day  is  a  holiday 
for  certaiD  purposes  specified.  It  is  not  a  holiday  with 
reference  to  the  performance  of  judicial  functions  or 
clerical  duties  by  oflBcers  of  the  Court  and  is  no  excuse 
for  not  filing  the  bill  of  exceptions  in  the  time  allowed 
by  the  Court.  The  motion  is  allowed  and  the  bill 
stricken  from  the  files.'' 

In  the  present  case  February  12th  was  Lincoln's 
birthday,  and  under  the  rule  announced  in  the  case 
cited  it  was  not  a  holiday,  and  it  was  no  excuse  for  not 
filing  the  bill  of  exceptions  in  the  time  allowed  by 
the  court  that  February  12th  was  Lincoln's  birthday. 
For  the  reason  stated  the  bill  is  stricken  from  the 
files. 

The  striking  of  the  bill  of  exceptions  from  the  files 
leaves  only  the  question  whether  the  court  erred  in 
overruling  defendant's  motion  in  arrest.  After  ver- 
dict all  intendments  and  presumptions  are  in  favor  of 
the  pleader,  and  if  a  declaration  contains  terms  suffi- 
ciently general  to  include,  by  fair  and  reasonable  in- 
tendment, any  matters  necessary  to  be  proved  and 
without  which  the  jury  could  not  have  given  the  ver- 
dict, the  want  of  an  express  averment  of  such  matter 
is  cured  by  verdict.  Sargent  Co.  v.  Baid>lis,  215  IlL 
428. 

We  think  that  after  verdict  the  declaration  must  be 
held  to  state  a  cause  of  action  and  to  negative  the  as- 
sumption of  risk  by  the  plaintiff,  and  that  the  court  did 
not  err  in  overruling  defendant's  motion  in  arrest. 

TJie  motion  to  strike  the  bill  of  exceptions  from  the 
record  is  sustained,  and  the  judgment  of  the  Circuit 
Court  is  affirmed* 

Affirmed. 
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H.  N.  Lund,  Plaintiff  in  Error,  y.  A.  H.  Zimmermanni 
Individually  and  as  Trustee,  Defendant  in  Error. 

Gen.  No.  19,666.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Thomas  F. 
ScTTLLT,  Judge,  presiding.  Heard  in  this  court  at  the  October  tenn, 
1913.  Affirmed.  Opinion  filed  March  8,  1915.  Rehearing  denied 
March  22,  1915. 

Statement  of  the  Case. 

Action  by  H.  N.  Lund  against  A.  H.  Zimmermann 
as  an  individual  and  as  trustee,  upon  a  written  trans- 
fer and  assignment  of  all  interest  in  certain  property 
From  a  judgment  of  nil  capiat  in  favor  of  defendant, 
plaintiff  brings  error. 

On  March  1,  1913  the  Hildebrandt  Fuel  Company, 
being  in  financial  trouble,  executed  a  written  assign- 
ment and  transfer  to  defendant  of  all  its  assets  con- 
sisting of  accounts  receivable,  horses  and  wagons,  tools 
and  machinery,  wood  and  lumber  in  a  yard,  other  per- 
sonal property  and  an  interest  in  a  certain  lease,  sub- 
ject to  the  approval  of  its  creditors.  More  than 
seventy-five  per  cent,  in  the  amount  of  the  creditors  of 
the  Company  consented  to  such  assignment.  On 
March  15,  1913,  upon  plaintiff's  paying  defendant 
eight  hundred  dollars,  Zimmermann  executed  the  fol- 
lowing instrument : 

*' Chicago,  Mar.  15,  1913.  In  consideration  of  the 
sum  of  Eight  Hundred  Dollars  ($800)  in  cash  to  me  in 
hand  paid,  I  hereby  sell,  transfer  and  assign  all  in- 
terest I  now  have  or  may  have  as  Trustee  or  otherwise 
given  to  me  under  an  assignment  made  by  one  H.  Hilde- 
brandt, Jr.,  on  behalf  of  the  H.  Hildebrandt  Fuel  Com- 
pany, and  dated  March  Ist,  1913,  and  approved  by  the 
creditors  of  the  said  H.  Hildebrandt  Fuel  Company ;  to 
all  the  property  of  the  said  Company,  to  one  H.  N. 
Lund.    It  is,  however,  understood  that  I  do  not  in 
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any  way  represent  or  warrant  that  I  have  perfect  title 
to  said  property,  or  that  I  can  deliver  perfect  title  or 
possession  of  same,  except  as  is  shown  in  the  above 
named  instruments,  and  the  purchaser,  H.  N.  Lund, 
hereby  assumes  all  risks  of  loss  and  damage  of  any 
kind,  nature  or  description.  And  it  is  further  agreed 
that  the  only  effect  of  this  assignment  is  to  transfer 
whatever  title  I  now  have  or  may  have  without  ques- 
tion of  legality  or  without  any  warranty  on  my  part 
whatsoever.  Witness  my  hand  and  seal  this  15th  day 
of  March,  A.  D.  1913.^' 

A  few  days  later  the  Hildebrandt  Fuel  Company 
filed  a  voluntary  petition  in  bankruptcy.  The  action 
in  question  was  instituted  on  April  4, 1913.  It  did  not 
dearly  appear  whether  Zimmermann  took  formal  pos- 
session of  the  property  assigned  him.  He  and  Lund 
went  to  the  yard  and  examined  and  checked  over  the 
property. 

Fbedemok  Sass  and  Daniel  A.  Eobbets,  for  plaintiff 
in  error. 

Boyle,  Mott  &  Haight,  for  defendant  in  error. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Champebtt  Ain>  maintenance,  S  5* — when  property  not  in  ad- 
verse possession  of  another.  Where  a  corporation  executed  an 
assignment  to  a  trustee  with  the  consent  of  a  majority  of  its  credit- 
ors and  the  trustee  made  a  written  assignment  of  the  property  In 
question  to  plaintifT,  after  which  the  corporation  filed  a  voluntary 
petitlon  in  bankruptcy  in  an  action  upon  the  trustee's  transfer  or 
assignment,  held  the  facts  did  not  bring  the  case  within  the  rule 
that  a  sale  of  personal  property  in  the  adverse  possession  of  another 
is  void. 

2.  Assignments  fob  benefit  of  cbeditobs,  |  97* — where  instrth 
ment  inoperative  as  warranty.  In  an  action  to  recover  upon  a 
written  transfer  and  assignment  by  a  trustee  of  a  corporation  made 

•See  nilnois  Notes  Dtcest,  Vols*  XI  to  XT,  and  OvmnhitlT*  Ouartorlx*  mwm 
topic  and  soction  nmnber. 
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shortly  before  the  filing  of  a  voluntary  petition  of  bankruptcy,  held 
that  the  Instrument  sued  on  constituted  neither  a  warranty  nor  a 
fraudulent  misrepresentation,  its  effect  being  only  to  transfer  what- 
ever title  the  grantor  had,  the  grantee  expressly  assuming  all  risks 
or  loss. 


The  A.  H.  Andrews  Company,  Defendant  in  Error^  t. 
C.  P.  Lautensi^hlager,  Plaintiff  in  Error. 

Gen.  No.  20,008.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chabubs  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Action  by  The  A.  H,  Andrews  Company,  a  corpora- 
tion, against  C.  P.  Lautenschlager  to  recover  damages 
for  breach  of  a  written  contract  of  purchase  of  seating 
for  a  theater.  From  a  judgment  in  favor  of  plaintiff 
for  $349.62,  defendant  brings  error. 

By  written  agreement  defendant  purchased  and  or- 
dered from  plaintiff  seating  for  a  theater  to  the  num- 
ber of  650  (more  or  less,  according  to  plan)  at  $1.70 
**per  setting"  according  to  the  specifications  attached 
to  the  contract  and  made  a  part  thereof.  By  the  orig- 
inal contract  defendant  also  agreed  to  buy  back  ap- 
proximately sixteen  chairs  at  $1  per  chair.  Two  days 
after  the  instrument  was  signed  Lautenschlager  went 
to  plaintiff's  office  for  the  purpose,  as  he  testified,  of 
canceling  the  contract.  With  him  was  the  represen- 
tative of  a  rival  seating  concern,  but  that  fact  was  not 
disclosed  to  plaintiff.  Lautenschlager  complained  to 
Merle,  secretary  and  general  manager  of  the  corpora- 
tion, that  the  prices  named  in  the  instrument  were  too 
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high.  Merle  consented  to  a  reduction  of  the  price  of 
the  chairs  from  $1,70  to  $1.61l^  ''per  setting'*  and  to 
an  increase  of  the  price  of  the  sixteen  chairs  which 
plaintiff  was  to  take  back  from  defendant  from  $1  to 
$1.35  per  chair,  and  Merle  drew  his  pen  through  the 
original  figures  and  wrote  in  the  figures  above  named. 
Lautenschlager  then,  on  the  suggestion  of  the  man  who 
came  with  him  that  the  contract  had  been  changed  and 
was  void,  refused  to  ''0.  K."  the  changes  so  made  in 
the  instrument,  and  left  plaintiff's  oflSce,  saying  that 
he  would  have  to  see  his  father  before  indicating  by  his 
initials  his  consent  to  the  changes,  and  now  contends 
that  by  such  alteration  in  the  instrument  that  the  same 
was  altered  and  either  made  void  or  as  modified  be- 
came the  contract  of  the  parties,  and  that  the  recovery 
must  be  made  on  the  contract  as  so  altered  and  modi- 
fied. 

Defendant  failed  to  furnish  a  seating  plan  and  the 
plan  furnished  by  the  plaintiff  provided  for  648  seats, 
upon  which  recovery  was  based. 

Gbobgb  H.  Mason,  for  plaintiff  in  error. 

Gregory  &  McNab,  for  defendant  in  error;  Albert 
S.  Long,  of  counsel. 

Mr.  Jtjstiob  Baker  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

1.  CoBPORATiONS,  §  430* — What  constitutes  acceptance  of  contract 
In  an  action  for  breach  of  contract  of  purchase  of  seating  for  a 
theater,  held  that  the  Jury  might  properly  find  that  the  contract  was 
accepted  by  the  plaintiff  corporation  since  Immediately  after  the 
Instrument  was  signed  by  plaintiff's  salesman  and  defendant  It  was 
exhibited  to  the  secretary  and  general  manager  of  the  plaintiff,  when 
his  oral  approval  was  given. 

2.  CoBPOHATioNS,  §  430* — effect  of  oflU:er'a  oral  approval  of  con^ 
tract.    In  an  action  for  breach  of  a  written  contract  for  seating 

•See  niinols  NotM  Dlirert,  Vols.  XI  to  XV,  and  Ovmiihitlve  UnmrUKijTmmt 
topic  and  seetlon  number. 
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In  a  theater,  where  the  Instniment  proYided  that  the  passing  on  and 
acceptance  of  the  contract  by  an  officer  of  the  corporation  should  be 
an  approval  of  it  by  the  corporation,  such  approval  of  the  contract 
may  be  shown  by  the  officer's  oral  acceptance  of  same. 

3.  Sales,  §  62* — wTien  contract  may  state  approximation.  In  an 
action  for  breach  of  contract  where  defendant  was  to  furnish  a  seat- 
ing plan  for  chairs  purchased  for  a  theater,  on  his  failure  to  do  so 
within  the  time  given  he  cannot  complain  that  the  contract  is  void 
for  uncertainty  because  it  provided  for  the  furnishing  of  an  approxi- 
mate number  of  chairs,  the  exact  number  of  which  could  not  be 
ascertained  until  the  seating  plan  was  furnished,  especially  where 
recovery  was  based  on  a  less  number  than  the  approximation. 

4.  A1.TEBAT101T  OP  INSTRUMENTS,  §  14* — where  inoperative  to  effect 
original  obligation.  Where  recovery  was  sought  for  breach  of  a 
contract  of  purchase  of  seating  for  a  theater,  evidence  held  in- 
sufficient to  show  mutilation  of  the  Instrument  since  the  proposed 
alterations  were  Innocent,  failing  to  become  effective  because  of  the 
defendant's  refusal  to  ratify  the  contract  as  altered,  so  that  plain- 
tiff could  recover  on  the  original  obligation. 

5.  Sales,  §  331* — where  amount  of  recovery  not  excessive.  Where 
defendant  In  an  action  for  breach  of  contract  of  purchase  of  seat- 
ing for  a  theater  contended  that  the  damages  were  excessive,  be- 
cause if  a  plan  of  circular  seating  were  adopted  a  less  number  of 
seats  could  have  been  placed  in  the  theater  than  the  number  on 
which  the  recovery  was  based,  held  that  the  damages  were  properly 
estimated  on  the  number  furnished  under  the  plan  provided  by  the 
plaintiff,  as  the  Jury  might  take  that  number  as  the  basis  for  esti- 
mating plaintiff's  damages,  the  contract  not  providing  for  a  circular 
plan  of  seating. 

•See  nitnois  Notes  Divert,  Yolo,  XI  to  XT,  and  CumnUittTe  ^laarterlj,  mmm 
Ufifia  and  seetlan  number. 
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Lips  et  al.  y.  Cermak  et  aL,  191  111.  App.  546. 


Alexander  Lips  and  Benjamin  F.  Nysewander,  Jr.,  by 
J.  L.  Nysewander,  Plaintiffs  in  Error,  y.  Anton  J. 
Cermak  and  Anna  L.  MeCoid,  Defendants  in  Error. 

Oen.  No.  30,236.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  John  K. 
PmNDiviLLE,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  March  8, 1915. 


Statement  of  the  Case. 

Proceeding  for  trial  of  right  of  property  in  an  auto- 
mobile by  Alexander  Lips  and  Benjamin  F.  Nyse- 
wander,  Jr.,  the  latter  suing  by  J.  L.  Nysewander,  his 
next  friend,  against  Anton  J,  Cermak  and  Anna  L. 
McCoid.  From  a  judgment  in  favor  of  defendants, 
plaintiffs  bring  error. 

The  machine  was  taken  by  defendant  Cermak  as 
bailiff,  under  an  execution  on  a  judgment  in  favor  of 
defendant,  Anna  L.  McCoid,  against  Benjamin  Nyse- 
wander, Sr.  The  evidence  tended  to  show  that  Nyse- 
wander, Sr.,  the  judgment  debtor,  had  no  interest  in 
the  machine.  Benjamin  Nysewander,  Jr.,  had  traded 
real  estate  belonging  to  plaintiff  Lips  for  the  machine 
and  was  still  in  possession  when  it  was  levied  upon 
under  the  execution. 

The  only  evidence  offered  for  the  defendants  was 
the  files  in  a  suit  in  replevin  in  the  Municipal  Court 
to  recover  possession  of  the  automobile,  in  which  Lips 
was  plaintiff  and  Cermak  and  McCoid  defendants  and 
the  following  entry: 

*' July  2/13.  Rooney.  Tr.  by  Ct.  Fndg.  right  prop, 
in  repn.  not  in  plff.  Judg.  for  Defts  in  repn.  reto  hab 
&  C.  Bd.  $1500. '^ 

Haeey  H.  Felqab,  for  plaintiffs  in  error. 
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Romman  v.  Marx,  191  III.  App.  547. 

Pabkbb  &  King  and  John  Stelk,  for  defendants  in 
error;  Otto  C.  Eentneb,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  MuNiciPAJL  CouBT  OF  CHICAGO,  §  19* — ineffectivenesa  of  ah1>revi' 
ated  judgment.  In  a  proceeding  for  trial  of  right  of  property  taken 
under  an  execution,  an  abbreviated  record  of  a  Judgment  in  the 
Municipal  Court  in  replevin  between  the  same  defendants  and  one 
of  the  plaintiffs,  held  not  to  constitute  any  evidence  of  a  Judgment 
in  the  replevin  action. 

2.  Judgment,  §  539* — where  adjudication  in  replevin  not  conclu- 
8ive  of  trial  of  right  of  property.  In  a  proceeding  for  trial  of  right 
of  property,  a  Judgment  in  a  prior  replevin  suit  between  the  same 
defendants  and  one  of  the  two  plaintiffs  in  the  second  action,  held 
not  to  constitute  a  bar  to  the  proceeding  between  the  same  defend- 
ants and  the  plaintiff  for  trial  of  right  of  the  same  property  taken 
under  an  execution. 


Harry  Bomman,  Defendant  in  Error,  y.  Walter  Z. 
Marx,  Plaintiff  in  Error. 

Gen.  No.  20,253.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
WiujAMS,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1915. 


Statement  of  the  Case. 

Action  by  Harry  Romman  against  Walter  Z.  Marx 
to  recover  damages  for  assault  and  battery.  From  a" 
judgment  on  a  verdict  for  three  hundred  dollars  in 
favor  of  plaintiff,  defendant  brings  error. 

•8ee  nilnoto  Notes  Dl^ett,  Vols.  XI  to  XV.  and  CumiOaUTe  Qiuuterly,  muim 
topic  and  ■oetlon  nnmber. 
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Teich  y.  Midland  Machine  Co.,  191  111.  App.  548. 

Leo  Kobetz  and  Elmeb^  CSohek  &  Belasco,  for  plain- 
tiflf  in  error. 

Abnold  Heap,  for  defendant  in  error. 

Ma.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Deeision. 

1.  Assault  and  batteby,  §  22* — when  damages  not  excessive.  In 
a  civil  action  for  assault  and  battery,  a  verdict  for  three  hundred 
dollars  is  held  not  to  be  excessive. 

2.  Assault  and  batteby,  §  13* — admissihiUty  of  toeapon  in  evir 
dence.  In  an  action  for  damages  for  assault  and  battery,  the 
admission  in  evidence  of  a  file,  which  was  not  found  until  two  days 
after  the  assault  and  which  was  not  shown  to  have  been  used  by 
the  defendant,  held  not  to  have  been  prejudicially  erroneous,  since 
the  Jury  fnight  have  properly  found  from  the  evidence,  that  the 
defendant  inflicted  the  injuries  by  striking  the  plaintilC  upon  the 
head  with  some  instrument 


Gnrt  Teleh,  Defendant  in  Error^  y.  Midland  Machine 
Company  et  al..  Plaintiffs  in  Error. 

Gen.  No.  20,  878. 

1.  Appeal  and  ebbob,  §  1833* — when  Mil  may  te  amended  on  gen- 
eral remand.  Where  a  decree  in  a  general  creditor's  bill  combined 
with  a  bill  under  the  Corporation  Act,  sec.  25  (J.  &  A.  If  2442)  was 
reversed  and  the  cause  remanded  generally  without  any  specific 
direction  to  the  court,  held  that  the  court  had  authority  to  permit 
an  amendment  to  the  bill  and  to  hear  the  cause  de  novo, 

2.  Cbeditobs*  suit,  |  61* — when  allegations  sufficient  to  sustain 
decree  pro  confesso.  The  allegations  of  a  general  creditor's  biU 
combined  with  a  bill  under  the  Corporation  Act,  sec.  25  (J.  ft  A. 
If  2442),  held  sufficient  to  sustain  a  decree  taken  pro  confesso  upon 
an  election  to  stand  by  a  demurrer  overruled. 

*See  UUnols  Notes  Dlsest,  VoU.  XI  Co  XV,  and  Cumulative  Quarterly,  muho 
tople  and  Mctlon  number.  ^' 
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Teich  Y.  Midland  Machine  Co.,  191  111.  App.  648. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob  J. 
Pettt,  Judge,  presiding.  Heard  In  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Felsbnthal,  Beokwith,  Wilsok  &  Spengmsb,  for 
plaintiffs  in  error;  David  Levinson,  of  counsel. 

A.  G.  Dious,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  conrt. 
.  This  was  a  general  creditor's  bill  combined  with  a 
bill  under  section  25  of  the  Corporation  Act  (J.  &  A. 
If  2442).  The  decree  granted  full  relief  on  each  theory 
of  the  bill  and  the  defendants  sued  out  a  writ  of  error. 
The  defendants,  other  than  Jones  and  Linick,  did  not 
assign  errors,  were  summoned  and  severed,  and  the  two 
defendants  above  named  prosecute  the  writ  The  case 
was  before  Branch  '*!)**  of  this  court  and  the 
decree  was  reversed  and  the  cause  remanded.  Teich  v. 
Midland  Mach.  Co.,  177  HI.  App.  354.  After  the  cause 
was  reinstated  in  the  Circuit  Court  the  complainant 
amended  his  bill,  the  defendants  demurred  to  the  bill 
as  amended,  their  demurrer  was  overruled,  they  elected 
to  stand  by  their  demurrer  and  the  bill  was  taken  as 
confessed.  The  court  heard  proofs  offered  by  com- 
plainant in  support  of  the  bill. 

When  the  decree  was  reversed  and  the  cause  re- 
manded generally  without  any  specific  direction  to  the 
lower  court,  that  court  had  authority  to  permit  a 
change  in  the  pleadings  and  to  hear  the  cause  de  novo. 
Dinsmoor  v.  Rowse,  211  111.  317 ;  Lang  v.  Metzger,  206 
HI.  475,  citing  Chickering  v.  Failes,  29  111.  294;  Parker 
V.  Shannon,  121  HI.  452;  Perry  v.  Burton,  126  111.  599; 
Cable  V.  Ellis,  120  HI.  136;  West  v.  Douglas,  145  HI. 
164;  Rush  v.  Rush,  170  111.  623. 

The  original  bill  alleged  the  recovery  of  a  judgment 
by  complainant  against  the  Midland  Company  in  1909 
for  $1,559.25;  that  the  same  was  unsatisfied;  that 
execution  had  been  issued  and  returned  nulla  bona; 
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that  plaintiffs  in  error  each  owned  $24,900  of  the  cap- 
ital stock  of  said  corporation  and  that  they  owed  the 
corporation  at  least  fifty  one-hundredths  of  the  amount 
of  their  stock.  The  amendment  to  the  bill  alleged  that 
said  corporation  in  November,  1909,  sold  most  of  its 
assets  to  another  corporation  for  $35,000,  of  which 
$25,000  was  used  to  pay  the  debts  of  the  corporation 
and  $10,000  divided  between  Jones  and  Linick,  and 
that  as  a  result  thereof  the  Midland  Company  became 
insolvent;  that  Jones  and  Linick  received  $600  rent  on 
a  lease  owned  by  the  Midland  Company  and  appro- 
priated the  same  to  their  own  use;  that  they  were  at 
the  time  directors  of  the  Midland  Company  and  be- 
came trustees  of  said  money  for  the  benefit  of  creditors 
and  particularly  trustees  for  complainant  for  enough 
of  such  money  to  pay  his  judgment.  The  court  by  the 
decree  found  the  facts  as  alleged  in  the  bill  as  amended, 
declared  that  Jones  and  Linick  were  trustees  of  said 
$10,000  and  $600,  the  money  of  the  Midland  Company, 
for  the  benefit  of  complainant,  the  sole  remaining 
creditor  of  said  Company,  that  the  amount  due  on  said 
judgment,  including  interest  and  costs,  was  $1,935.94, 
and  decreed  that  Jones  and  Linick  pay  to  complainant 
that  sum  with  interest  and  costs. 

It  is  to  reverse  this  decree  that  this  writ  of  error  is 
prosecuted.  The  bill  was  taken  pro  confesso,  and  al- 
though evidence  was  admitted  its  sufficiency  to  sustain 
the  decree  cannot  be  questioned.  The  decree  might 
have  been  rendered  without  any  evidence,  and  there- 
fore the  only  inquiry  admissible  is  as  to  the  sufficiency 
of  the  allegations  of  the  bill.  Hannas  v.  Hannas,  110 
HI.  53;  Hopkins  Anmsement  Go.  v.  Frohman,  202  HI. 
543. 

The  allegations  of  the  bill  as  amended  are  sufficient 
to  support  the  decree  and  it  is  affirmed. 

Affirmed. 
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Walrath  ▼.  Anderoen,  191  lU.  App.  661. 


Wllllain  B.  Walrath,  Plaintiff  in  Error,  y.  Clande  E. 
Andersen,  Defendant  in  Error. 

Oen.  No.  20,487. 

1.  GUARA.NTT,  fi  17* — when  lack  of  notice  fails  to  affect  obligation 
if  liaWity  i9  primary.  In  an  action  on  a  written  guaranty  by  the 
assignee  of  a  contract  for  the  sale  of  real  estate  on  instalments,  Jield 
by  the  terms  of  the  guaranty  the  liability  was  primary  so  that  the 
assignee  was  not  required  to  notify  the  defendant  of  the  principal's 
default  since  it  was  the  duty  of  the  guarantor  to  see  that  payments 
guarantied  by  him  were  made. 

2.  QvARAJXTY,  8  27* — necessity  of  shotoing  damages  through  lack 
of  notice  of  principalis  default.  In  an  action  upon  a  guaranty  that 
certain  payments  would  be  made  on  real  estate  sold  upon  instal- 
ments, held,  even  if  the  guaranty  be  considered  collateral  rather 
than  absolute,  unless  the  guarantor  suffered  loss  or  injury  by  want 
of  notice  of  default  in  such  payments,  he  is  liable  on  his  guaranty. 

S.  GuA&ANTT,  fi  1* — evidence  sufficient  to  support  recovery  on. 
In  an  action  on  a  written  guaranty  running  to  the  purchaser  of  an 
owner's  interest  in  real  estate  sold  on  instalments,  evidence  held 
to  show  a  right  of  recovery  of  the  amount  claimed  upon  the  guaranty 
that  instalments  would  be  'paid  to  include  a  certain  minimum  sunu 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  judgment  here.    Opinion  filed  March  8,  1916. 

Stbwabt  Johnson,  for  plaintiff  in  error. 
Caswbu.  &  Healy,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  conrt. 

Defendant,  Andersen,  owned  eight  houses  and  lots 
and  contracted  to  sell  them  to  different  persons.  The 
terms  as  to  each  lot  were  a  certain  amount  in  cash, 
balance  by  the  assumption  of  a  mortgage  and  the 
excess  of  the  purchase  price  over  the  mortgage  to  be 
paid  in  monthly  instalments.    September  23, 1911,  An- 

•8m  minols  NotM  Dlsest,  ToU.  XI  to  XT,  and  CnmuUtlTe  ^^nartorly,  mmm 
pie  and  loctittii  number. 
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dersen  assigned  the  contracts  and  conveyed  the  lots 
to  plaintiff,  Walrath.  The  instrument  by  which  the 
contracts  were  so  assigned  contains  the  following  pro- 
vision: 

**If  any  of  the  contract  purchasers  default,  neglect 
or  refuse  to  make  the  payments  in  accordance  with  the 
terms  of  each  respective  contract,  party  of  the  second 
part  hereby  agrees  that  he  wiU  make  aU  of  such  pay- 
ments himself  out  of  his  own  pocket  until  $400  has 
been  paid  on  the  principal  of  each  respective  contract/* 

In  an  action  by  Walrath  against  Andersen  on  this 
guaranty  there  was  a  judgment  of  nil  capiat,  to  reverse 
which  this  writ  of  error  is  prosecuted. 

The  amount  claimed  by  the  plaintiff  was  $449.31 
on  three  of  the  contracts  of  sale  so  made  by  Andersen, 
to-wit,  7407  S.  May  street,  5615  Hoyne  avenue  and  1528 
47th  court.  The  evidence,  we  think,  shows  that  there 
was  due  on  the  contracts  for  the  sale  of  said  three  lots 
the  full  amount  claimed  by  the  plaintiff  after  applying 
the  payments  by  the  purchasers,  when  made,  as  be- 
tween principal  and  interest  in  accordance  with  the 
provisions  of  the  contracts  of  sale. 

The  contention  of  defendant  in  error  is  that  the 
guaranty  is  a  collateral  and  not  an  absolute  guaranty, 
and  that  therefore  the  plaintiff  was  required  to 
promptly  notify  the  defendant  of  the  principal's  de- 
fault, la  this  contention  we  cannot  concur.  The 
debts  guarantied  were  existiug  debts  created  by  the 
contracts  of  sale,  and  there  was  not,  as  in  Taussig  v. 
Reidy  145  111.  488,  a  doubt  whether  a  debt  would  ever 
exist  to  which  the  guaranty  could  apply.  By  the  terms 
of  the  guaranty  the  liability  of  the  defendant  was  pri- 
mary aud  for  the  payments,  ''in  accordance  with  the 
terms  of  each  respective  contract.*'  It  was  the  duty 
of  the  defendant  to  see  that  the  payments  were  made 
by  the  persons  with  whom  he  had  contracted  to  sell 
the  lots.  Voltz  V.  Harris,  40  HI.  155 ;  Dickerson  v.  Der- 
rickson,  39  111.  574;  Pfaelzer  v.  K<m,  207  IlL  116. 
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If  on  any  ground  the  guaranty  can  be  held  a  col- 
lateral and  not  an  absolute  guaranty,  then,  unless  the 
evidence  shows  that  defendant  suffered  loss  or  injury 
by  want  of  notice,  he  is  liable  on  such  guaranty.  The 
evidence  does  not  show  that  he  suffered  loss  or  injury 
for  want  of  notice.  All  that  is  shown  is  that  interest 
accumulated  on  the  contracts,  but  that  is  the  case  when- 
ever a  person  guaranties  in  writing  the  payment  of 
money. 

We  think  the  evidence  shows  a  right  of  recovery  of 
the  full  amount  claimed,  and  the  judgment  is  reversed 
with  judgment  here  for  $449.31  and  costs  for  the 
plaintiff. 

Reversed  cmd  judgment  here. 


JTosiali  Burnham^  Defendant  In  Error^  y.  Willis  P. 
Dickinson^  Plaintiff  In  Error. 

Gen.  No.  20,461.    (Not  to  be  reported  In  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  March  8,  1916.  Rehearing  denied 
March  22, 1915. 

Statement  of  the  Case. 

Action  by  Josiah  Bumham  against  Willis  P.  Dick- 
inson for  professional  services  rendered  as  a  lawyer. 
From  a  judgment  for  two  hundred  dollars  against  de- 
fendant in  favor  of  plaintiff,  defendant  brings  error. 

Plaintiff's  claim  was  for  legal  services  rendered  in 
prosecuting  a  writ  of  error  in  the  Appellate  Court  to 
reverse  a  judgment  recovered  by  O'Brien  against  the 
Concord  Apartment  House  Company  and  in  prosecut- 
ing an  appeal  in  that  case  to  the  Supreme  Court. 
Plaintiff  testified  that  after  the  expiration  of  five  years 
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from  the  rendering  of  the  services  defendant  said  to 
him  that  he  would  pay  him  the  balance  of  his  account ; 
**that  he  would  pay  me  what  was  due  me/*  Defend- 
ant contended  that  the  claim  of  plaintiff  for  the  serv- 
ices in  question  was  paid  and  discharged  by  Claney 
interested  as  a  surety.  Plaintiff  testified  that  he  told 
Claney  when  he  made  his  last  payment  that  he  would 
let  him  off  on  payment  of  seventy-five  dollars,  as  he 
was  only  interested  as  a  surety  in  the  appeal  bond,  but 
he  would  not  abate  a  penny  from  the  amount  of  his  bill. 

W.  0.  BoBiNSON,  for  plaintiff  in  error. 

Edwaed  T.  Babnaed,  for  defendant  in  error. 

Me.  Justice  Bakee  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Limitation  op  actions,  §  79* — when  new  promise  Bufflcient  to 
prevent  statutory  har.  In  an  action  to  recover  for  professional 
services  rendered  as  a  lawyer  In  prosecuting  a  writ  of  error  and  an 
appeal  against  a  third  party,  evidence  held  sufficient  to  take  the 
case  out  of  the  statute  of  limitations,  where  it  appeared  defendant, 
after  the  expiration  of  five  years  from  the  rendering  of  the  last  serv- 
ices, made  a  new  promise  to  pay  for  the  same. 

2.  Payment,  §  29* — insufficiency  of  evidence  to  estahlish.  In  an 
action  for  professional  services  rendered  as  a  lawyer  In  prosecuting 
a  writ  of  error  and  appeal,  evidence  held  insufficient  to  show  pay- 
ment for  such  services. 

•See  nilnole  Notee  Diceat,  YoIa.  XI  to  XV,  9nd  CiimiiliittTe  <|wH«aily.  mmm 
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Tauflek  m.  Kotlte  and  Naman  S.  Farhood^  trading  as 
Kotite  &  Farhood,  Defendants  in  Error^  t.  The  Title 
Guaranty  &  Surety  Company^  Plaintiff  in  Error. 

Gen.  mo.  20,515. 

1.  Appeal  and  kbbob,  8  1870* — ineftectiveneas  of  delivery  of  prop- 
erty to  execution  debtor  to  release  surety  on  stay  bond.  Where  under 
the  Municipal  Court  Act,  sec.  23,  par.  1  (J.  A  A.  K  3335),  a  Judgment 
debtor  fllee  a  stay  of  execution  bond,  conditioned  for  the  prosecu- 
tion of  a  writ  of  error  with  efFect,  and  to  pay  the  amount  of  the 
judgment,  costs,  interest  and  damages  rendered  and  to  be  rendered 
in  case  of  affirmance,  held  that  the  fact  that  the  bailiff  on  the  filing 
of  the  bond  delivered  property  levied  upon  to  the  execution  defend- 
ant did  not  release  the  surety. 

2.  Appeal  and  ebbob,  §  1859* — when  surety  is  estopped  to  deny 
"binding  effect  of  stay  bond.  In  an  action  upon  a  stay  bond  used 
by  a  judgment  debtor  to  procure  a  review  in  the  Appellate  Court 
of  a  Judgment  against  him,  the  principal  and  his  surety  are 
estopped  from  denying  the  binding  character  of  the  obligation. 

3.  Appeal  and  ebbob,  §  1852* — sufficiency  of  consideration  for 
stay  hond,  A  stay  bond  on  an  execution  given  to  secure  the  re- 
view of  a  judgment  in  a  higher  court  is  supported  by  a  sufficient 
legal  consideration,  the  execution  of  the  bond  not  being  contrary 
to  statute  or  the  policy  of  the  law. 

4.  AppEAi  AND  EBBOB,  8  1850* — whcn  validity  of  statute  cannot  be 
raised.  Where  a  stay  bond  is  given  under  the  Municipal  Court  Act, 
sec  23,  par.  1,  (J.  A  A.  If  3335),  to  review  a  judgment  by  a  Judgment 
debtor  in  an  action  on  a  bond,  the  surety  cannot  raise  the  question  of 
the  unconstitutionality  of  the  statute. 

5.  Municipal  Coubt  of  Chicago,  8  13* — when  judgment  may  be  en- 
tered  on  striking  affidavit  of  defense.  Where  an  affidavit  of  merits 
filed  in  the  Municipal  Court  fails  to  state  a  good  defense  to  an  action, 
the  proper  procedure  is  to  strike  the  affidavit  from  the  record  and 
to  enter  judgment  on  the  plaintiff's  affidavit  of  claim  as  in  case 
of  default 

6.  Costs,  fi  8* — when  damxiges  permissible  for  prosecution  of  writ 
of  error  for  delay.  Where  a  writ  of  error  is  prosecuted  for  delay, 
the  Appellate  Court  may  affirm  the  Judgment  with  an  assessment  of 
damages  and  costs. 

•See  minolfl  NotM  Dlffert,  VoU.  ZI  to  XV,  and  OuraUitlTe  Qnwtorly,  mbm 
toplfi  and  MeUoD  munber. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jamxs  C.  Ma»- 
TiK,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed  with  damages  and  costs.    Opinion  filed  March  8»  1916. 

Gboegb  D.  Kjmball,  for  plaintiff  in  error;  Francis 
E.  Hinckley,  of  counsel. 

Habby  J.  Myebson  and  Don  C.  Wbay,  for  defendants 
in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Plaintiffs  Kotite  and  Farhood  recovered  a  judgment 
in  the  Municipal  Court  against  one  Gazelle  for  $297.55 
and  costs  April  11,  1912.  Gazelle  then  gave  a  stay 
bond  with  the  defendant  as  surety  in  the  penal  sum  of 
$500,  conditioned  that  if  Gazelle  **  shall  duly  prosecute 
said  writ  of  error  with  effect,  and  moreover  pay  the 
amount  of  the  judgment,  costs,  interest  and  damages 
rendered,  and  to  be  rendered,  against  him  in  case  the 
said  judgment  shall  be  aflSrmed  in  said  Appellate 
Court,  then  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue.'*  The  judgment 
against  Gazelle  was  affirmed  by  this  court  February  2, 
1914.  This  action  was  then  brought  against  plaintiff 
in  error,  the  surety  in  the  bond,  and  plaintiff  had  judg- 
ment for  $342.30.  The  only  ground  of  reversal  argued 
in  the  brief  of  plaintiff  in  error  is  that  the  surety  was 
released  from  the  obligation  because  the  bailiff,  on  the 
filing  of  the  stay  bond,  delivered  possession  of  the 
property  levied  on  to  the  defendant  in  the  execution. 
We  think  it  was  the  duty  of  the  bailiff  to  return  the 
property  to  the  judgment  debtor  when  the  stay  bond 
was  given.  Paragraph  1  of  section  23  of  the  Munici- 
pal Court  Act  ( J.  &  A.  T[  3335)  provides  that  a  party 
who  may  desire  to  obtain  a  review  of  a  judgment  and 
also  desires  a  stay  of  execution  may  obtain  a  stay  of 
execution  for  ninety  days  by  the  giving  of  a  bond  with 
surety  conditional  for  the  prosecution  of  such  writ  of 
error,  and  otherwise  as  near  as  may  be  as  an  appeal 
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bond  in  case  of  an  appeal  from  a  judgment  of  a  Circuit 
Court. 

The  judgment  debtor  used  the  bond  here  sued  on  to 
procure  a  review  by  this  court  of  the  judgment  against 
him,  and  the  surety  by  joining  in  the  bond  enabled  him 
to  do  so,  and  having  obtained  all  the  benefit  of  the  bond, 
they  should  be  estopped  from  denying  that  it  is  a  bind- 
ing obligation. 

Mix  V.  People,  86  111.  329,  where  it  was  said : 

'*The  bond  was  voluntarily  executed.  It  was  exe- 
cuted in  consideration  of  the  appeal,  and  the  effect  of 
the  appeal  was  to  stay  proceedings  on  the  judgment. 
This  was  a  sufficient  legal  consideration ;  and,  since  the 
execution  of  the  bond  was  neither  prohibited  by  statute 
nor  is  contrary  to  the  policy  of  the  law,  it  is  a  good 
common  law  obligation.  As  we  said  in  Courson  v. 
Browning,  78  111.  210,  Mix  'used  this  appeal  bond  to 
procure  a  trial  in  this  court,  and  his  security  enabled 
him  to  do  so  by  joining  in  its  execution;  and,  having 
obtained  all  the  benefits  of  the  bond,  they  should  be 
estopped  from  denying  that  it  is  a  binding  obligation, 
unless  it  contravenes  some  statute  or  some  rule  of  pub- 
lic policy,  neither  of  which  was  done  by  the  execution 
of  this  bond.  ''' 

See  also  Meserve  v.  Clark,  115  HI.  580;  Daniels  v. 
Tearney,  102  U.  S.  415. 

The  case  is  not  one  where  the  plaintiff  in  the  execu- 
tion releases  property  levied  on.  Admitting  that  the 
law  providing  for  the  giving  of  a  stay  bond  is  uncon- 
stitutional, the  plaintiff  in  error  cannot  aver  its  uncon- 
constitutionality  as  a  defense.  Mix  v.  People  and 
Daniels  v.  Tearney,  supra. 

Our  conclusion  is  that  the  amended  affidavit  of  de- 
fense fails  to  show  a  defense  to  the  action  and  was 
properly  stricken  from  the  record  and  judgment  en- 
tered on  plaintiff's  affidavit  of  claim  as  in  case  of  de- 
fault. We  further  think  that  this  writ  of  error  is 
prosecuted  for  delay. 

The  judgment  is  affirmed  with  $22  damages  and 
costs. 

Affirmed  with  damages  and  costs. 
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city  of  Chicago  y.  Montgomery,  191  IlL  App.  658. 


City  of  Chicago,  Defendant  in  Error,  t.  Charles  Mont- 
gomery, Plaintiff  in  Error. 

Gen.  No.  20,536. 

1.  Dbugoists,  §  6* — when  hurden  of  shotoing  sale  of  cocaine  not 
unlawful  on  defendant.  In  a  proceeding  under  Chicago  Code  of 
1911,  sec.  808,  for  the  sale  of  cocaine,  the  burden  of  proving  that  the 
sale  was  within  the  exception  of  the  provision  because  made  upon 
a  physician's  prescription  is  upon  the  defendant. 

2.  Municipal  Coubt  of  Chicago,  §  13* — when  error  in  complaint 
in  quasi  criminal  case  not  ground  for  reversal.  A  proceeding  under 
Chicago  Code  of  1911,  sec.  808,  is  a  quasi  criminal  case  belonging 
to  the  fifth  class,  in  which  no  written  pleadings  are  necessary,  and 
a  typographical  error  in  the  complaint  in  stating  the  year  in  which 
thp  sale  was  made  as  "194"  instead  of  "1914**  is  not  ground  for 
reversal,  where  the  evidence  shows  that  the  sale  was  made  in  1914 
and  objection  on  the  ground  of  variance  was  made  at  the  trial. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
Fisher,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Edwabd  H.  Morris,  for  plaintiff  in  error, 

John  W.  Beckwith  and  Albert  J.  W,  Appell^  for 
defendant  in  error ;  Ulysses  S.  Schwartz,  of  connsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  in  review  a  judgment  for 
one  hundred  and  fifty  dollars  against  plaintiff  in  error, 
Charles  Montgomery,  for  a  violation  of  section  808  of 
the  Chicago  Code  of  1911,  which  is  as- follows: 

**See.  808.  No  druggist  or  other  person  shall  sell 
or  give  away  any  morphine,  cocaine,  alpha  or  beta  eu- 
caine,  chloral  hydrate,  or  any  salt  or  compound  or  de- 
rivative of  any  of  the  foregoing  substances,  or  any 
substance,  preparation  or  compound  containing  any  of 
the  foregoing  substances,  or  any  of  their  salts  or  com- 

•8ee  Illinois  Not«a  Digest,  VoIa.  XI  to  XV,  and  Cumalatlve  Qoarterly,  Mune 
topic  and  MCtion  number. 
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pounds  or  derivatives,  except  upon  the  writt^i  pre- 
scription of  a  duly  registered  physician. 

Any  person  who  shall  violate  any  of  the  provisions 
of  this  section  shall  be  fined  not  less  than  fifty  dollars 
nor  more  than  two  hundred  dollars  for  each  offense. ' ' 

The  contention  of  plaintiff  in  error  is  that  the  burden 
was  on  the  defendant  to  prove  that  the  sale  of  cocaine 
was  made  without  a  written  prescription  signed  by  a 
duly  registered  physician,  and  that  the  evidence  failed 
to  prove  that  the  sale  was  made  without  such  prescrip- 
tion. This  contention  cannot  be  sustained.  The  bur- 
den of  proof  was  on  the  defendant  to  show  that  the 
sale  was  within  the  exception  stated  in  the  ordinance 
— not  on  the  plaintiff  to  show  that  it  was  not  within 
such  exception.  The  Dramshop  Act  of  this  State  pro- 
vides that: 

''Whoever,  by  himself,  or  his  agent  or  servant,  shall 
sell  or  give  intoxicating  liquor  to  any  minor  without 
the  written  order  of  his  parent,  guardian  or  family 
physician,  •  •  •  shall  be  fined  not  less  than  twen- 
ty dollars,'^  etc.  (J.  &  A.  1[  4605). 

In  prosecutions  under  this  act  it  was  held  in  the  fol- 
lowing cases  that  when  a  sale  is  shown  by  the  prosecu- 
tion, the  burden  is  shifted  upon  the  accused  to  show 
that  the  sale  proven  was  made  on  the  written  order 
of  the  parent,  guardian  or  family  physician;  Birr  v. 
People,.  113  111.  645 ;  Harbaugh  v.  City  of  Monmouth, 
74  HI.  367.  See  also,  State  v.  Clinkenheard,  142  Mo. 
App.  146;  State  v.  Elam,  21  Mo.  App.  291;  State  v. 
Miller,  24  Conn.  522;  Shelp  v.  U.  S.,  26  C.  C.  A.  570, 
81  Fed.  694. 

People  V,  Hustion,  178  111.  App.  293,  does  not  support 
the  contention  of  plaintiff  in  error.  That  was  a  crim- 
inal prosecution.  The  information  charged  the  sale 
of  cocaine  to  a  certain  person  without  such  person 
*' having  in  his  possession  a  written  prescription  signed 
by  a  duly  registered  physician."  The  statute  did  not 
require  that  the  person  purchasing  the  cocaine  should 
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have  the  prescription  in  his  possession,  and  the  court 
held  that  the  information  did  not  therefore  set  out  an 
offense.  In  this  case  the  burden  of  proof  was  on  the 
defendant  to  show  that  the  sale  of  cocaine  was  within 
the  exception  stated  in  the  ordinance. 

The  court  did  not  err  in  refusing  to  strike  plaintiff's 
statement  of  claim.  Quasi  criminal  cases  belong  to 
the  fifth  class,  and  cases  of  that  class  are  determined 
without  written  pleadings.  Municipal  Court  Act  sec. 
2,  par.  5,  and  section  3  (J.  &  A.  ^^  3314,  3315) ;  Hopkins 
V.  Levandowski,  250  HI.  372. 

The  manifest  mistake  in  alleging  in  the  complaint 
that  the  sale  was  made  March  23,  *'194,''  is  no  ground 
for  reversal.  No  written  complaint  was  necessary. 
The  evidence  shows  that  the  sale  was  made  March  23, 
1914,  and  no  objection  on  the  ground  of  variance  was 
made  on  the  trial,  and  such  typographical  errors  are 
not  ground  for  reversal.    Russell  v.  Brown,  41  HI.  183. 

We  find  no  error  in  the  record  and  the  judgment  is 
affirmed* 

Affirmed. 


George  L.  Williams,  Appellee,  t.  Assets  Adjustment 
Company,  Appellant. 

Gen.  No.  20,562.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John  M. 
O'CoNNOB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed.  Opinion  filed  March  8,  1915.  Rehearing  denied 
March  22,  1915. 

Statement  of  the  Case. 

Bill  by  George  L.  Williams  against  Assets  Adjust- 
ment Company,  a  corporation,  to  compel  the  defend- 
ant to  deliver  to  complainant  two  promissory  notes 
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made  by  complainant  and  one  Osby  and  to  enjoin  de- 
fendant from  disposing  of  said  notes  or  attempting 
to  collect  complainant's  wages  nnder  an  assignment 
thereof,  and  that  his  employer  be  directed  to  pay  such 
wages  to  complainant. 

From  a  decree  granting  the  relief  sought  which  re- 
cited that  the  cause  was  heard  on  the  bill,  the  answer 
and  the  proofs  taken  in  court,  the  defendant  not  ap- 
pearing by  counsel  or  otherwise,  defendant  appeals. 

Julian  C.  Eybb,  for  appellant 

H.  C.  Dawsok,  for  appellee. 

Mb.  Justice  Bakbb  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

1.  Eqttitt,  fi  29b*—ichen  filinff  of  replication  waived.  When 
the  record  does  not  show  that  a  cause  was  formally  set  for  hearing 
on  the  bill  and  answer,  and  It  was  heard  on  bill,  answer  and  proofii, 
the  filing  of  a  replication  is  waived. 

2.  Tbial,  §  13* — when  cause  treated  a»  at  issue.  Where,  after  a 
hearing  on  the  bill  answer  and  proofs  taken  in  court,  defendant's 
attorney  gives  notice  that  he  will  ask  that  the  cause  be  set  down 
for  rehearing  and  for  leave  to  introduce  evidence  for  defendant, 
£e  treats  the  cause  at  issue. 

3.  Equitt,  §  366* — when  cause  treated  as  heard  on  Idll  and 
answer,  A  cause  will  be  treated  as  heard  on  bill  and  answer  only 
when  the  decree  shows  that  it  was  so  heard  or  the  record  shows 
that  the  defendant  gave  complainant  notice  of  the  filing  of  his  an- 
swer. 

4.  Equity,  fi  207* — wJiat  effect  of  waiver  of  replication.  When 
the  replication  is  waived,  the  findings  of  the  decree  are  taken  as 
true  on  appeal,  and  the  decree  will  be  affirmed  if  the  findings  of  fact 
are  suflElcient  to  support  it. 


•8m  niinoli  Notes  DIsMt,  Vols.  XI  U  XT,  and  CnmolaUYe  Quurterij* 
topio  ADA  Mction  number. 
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Brandenlev  y.  Branderslev,  191  111.  App.  662. 


Charles  Brandersley,  Plaintiff  in  Error,  t.  Anna  Bran- 
dersley,  Defendant  In  Error. 

Oen.  No.  20,585.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Clrcait  Court  of  Cook  county;  the  Hon.  Thomas  O. 
WiNDES,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Bill  by  Charles  Branderslev  against  Anna  Brand- 
erslev,  for  divorce  on  the  ground  of  impotencyl 

The  evidence  shows  that  defendant's  left  hip  joint 
is  fixed  whereby  it  is  impossible  for  the  parties  to  have 
sexual  intercourse  in  the  natural  and  normal  way,  but 
that  by  lying  in  a  certain  attitude,  complete  intercourse 
could  be  had.  Defendant  testified  that  her  hymen  had 
been  ruptured  by  intercourse  with  complainant  and 
the  medical  evidence  showed  the  existence  of  the  rup- 
ture. 

From  a  decree  dismissing  the  bill  for  want  of  equity, 
complainant  appeals. 

McMahon  &  Cheney  and  J.  Waltbb  Nielsen,  for 
plaintiff  in  error 

Hugh  O'Neill,  for  defendant  in  error. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

DiYOBCE,  §  46* — when  evidence  sufficient  to  warrant  dismiaaai  of 
WW  for  divorce  on  ground  of  impotency.  Evidence  in  suit  for  divorce 
on  the  ground  of  impotency  examined  and  held  to  warrant  a  dlB- 
missal  of  the  bill  for  want  of  equity. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CnmiiljUlYe  Qmterlj,  mom 
topic  and  section  nnmber. 
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Sanitary  Hair  Goods  Co.  v.  Elliott,  191  111.  App.  563. 


Sanitary  Hair  Goods  Company,  PlaintiflT  in  Error,  t. 
John  O.  Elliott,  Defendant  in  Error. 

Gen.  No.  20,693.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Action  by  Sanitary  Hair  Goods  Company,  a  corpo- 
ration, against  John  G.  Elliott  to  recover  one  thousand 
five  hundred  dollars  paid  defendant  as  attorney's  fees 
for  the  prosecution  of  litigation  for  plaintiff,  on  the 
ground  that  defendant  was  negligent,  unfaithful  and 
fraudulent  in  conducting  and  prosecuting  such  litiga- 
tion. 

To  reverse  the  judgment  on  a  verdict  directed  for  de- 
fendant, plaintiff  prosecutes  this  writ  of  error. 

Sidney  E.  Levy,  Julius  Limbach  and  Geobgb  F.  Obt, 
for  plaintiff  in  error. 

AsHCRAPT  &  AsHCBAPT,  for  defendant  in  error; 
Chables  F.  Bathbun,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Attorney  and  client,  §  81* — when  hurden  of  proof  i»  on  client 
charging  attorney  with  negligence  and  fraud.  Where  tfn  action  is 
brought  against  an  attorney  to  recover  fees  paid  him,  on  the  ground 
that  he  was  guilty  of  negligence  and  fraudulent  conduct  in  prosecu- 
ting litigation  for  plaintiff,  the  burden  is  on  plaintiff  to  establish 
such  negligence  and  fraud,  and  the  evidence  examined  and  held 
that  the  burden  was  not  sustained. 

2.  Attorney  and  client,  §  81* — what  good  faith  and  diligence 
owed  to  client.  All  that  an  attorney  owes  his  client  is  good  faith 
and  reasonable  skill  and  diligence  in  the  prosecution  of  the  case^ 

•See  nilnols  Notes  Divest,  Vols.  XI  to  XV,  and  CnmoUtive  Quarterly,  wtmm 
tople  and  section  number. 
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Lizzie  6.  Hastings  and  Catherine  E.  Heron,  Defend- 
ants in  Error,  y.  Henry  Bigaro,  Plaintiff  in  Error. 

Oen.  No.  20,608. 

LAin)jLOBD  Ain)  TENANT,  §  200* — When  covenant  requiring  payment 
of  taxes  'by  tenant  not  broken,  A  lease  cannot  be  forfeited  on  the 
ground  of  the  failure  of  the  tenant  to  comply  with  covenant  therein 
that  he  shall  pay  the  current  taxes,  where  he  pays  such  taxes  be- 
fore any  attempt  is  made  to  enforce  any  personal  liability  against 
the  owner  of  the  property  or  his  assigns,  although  the  taxes  were 
not  paid  until  after  they  had  become  delinquent  and  were  bearing 
interest 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
Scott,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  with  Judgment  here.    Opinion  filed  March  8,  1915. 

Statement  by  the  Gonrt.  This  writ  of  error  brings 
in  review  a  judgment  for  the  possession  of  certain 
premises  recovered  by  plaintiffs  Hastings  and  Heron 
against  defendant  Brgaro  in  an  action  of  forcible  de- 
tainer in  the  Municipal  Court.  Hudson  demised  by 
written  lease  the  premises  in  question  to  defendant  for 
a  term  of  ten  years  from  April,  1911,  at  a  rental  of 
$16.67  per  month,  payable  in  advance  on  the  first  day 
of  each  month.  The  lease  contains  a  covenant  by  the 
lessee  to  pay  in  addition  to  the  rent  specified  **  current 
general  taxes"  on  the  demised  premises.  Hudson  as- 
signed the  lease  to  the  plaintiffs.  The  plaintiffs  put 
in  evidence  a  notice  in  writing  signed  by  them  to  de- 
fendant, wherein  they  state  that  owing  to  the  defend- 
ant's failure  to  pay  **all  general  taxes"  for  the  year 
1913  on  the  demised  premises  on  or  before  the  first 
day  of  May,  1914,  defendant's  lease  *'was  forfeited 
this  29th  day  of  May,  1914,"  and  possession  of  the 
demised  premises  is  demanded  **  within  two  days  from 
this  1st  day  of  June,  A.  D.  1911."    The  evidence  does 

•8«€  nilnoto  Notes  Dlcestp  YoU.  XI  to  XT,  and  CnmidatiTe  Quarterly,  hum 
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not  show  when  this  notice  was  served.  Defendant 
sent  plaintiffs  a  check  for  the  Jnne,  1914,  rent,  which 
they  received  June  1st  and  retained  but  did  not  de- 
posit the  same  for  collection.  On  the  same  day  defend- 
ant paid  the  general  taxes  for  1913  on  the  demised 
premises,  amounting  to  $492.23. 

Otto  G.  Knbcht,  for  plaintiff  in  error. 

John  Hebon,  for  defendants  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  only  question  we  deem  it  necessary  to  consider 
is  as  to  the  right  of  the  plaintiffs  to  forfeit  the  lease 
May  29, 1914,  for  defendant's  failure  to  pay,  up  to  that 
time,  the  general  taxes  of  1913.  Those  taxes  became  a 
lien  April  1,  1913.  They  became  delinquent  March  10, 
1914.  From  May  1st  the  taxes  bore  interest  at  the  rate 
of  one  per  cent,  per  month.  The  statute  provides  that 
application  for  judgment  and  order  of  sale  for  taxes 
on  delinquent  lands  and  lots  shall  be  made  at  the  June 
term  of  the  County  Court  Section  189  of  chapter  120, 
R.  S.  ( J.  &  A.  ^  9408)  provides  that  the  owner  of  any 
lot  upon  which  judgment  is  prayed  may  pay  the  *Haxes, 
special  assessments,  interest  and  costs  due  thereon  to 
the  county  collector  at  any  time  before  sale.''  Sec- 
tion 203  (J.  &  A.  II  9422)  provides  that  when  a  lot 
is  offered  for  sale  and  there  is  no  bidder,  it  shall  be 
forfeited  to  the  State. 

In  McFarlane  v.  Williams,  107  HI.  33,  it  was  said  by 
Mr.  Justice  Scholfield : 

**The  taxes  were  to  be  paid  when  due,  and  this 
is  fixed  by  law.  They  must  be  paid  so  as  to  avoid  a 
sale  of  the  property  for  their  non-payment,  or  the  en- 
forcement of  any  personal  liability  against  the  lessor 
on  account  thereof." 

Here  there  could  be  no  sale  of  the  lot  in  question 
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for  taxes  until  after  the  second  Monday  of  June^  1914. 
The  statute  in  terms  provides  that  the  owner  may 
pay  the  taxes  at  any  time  before  sale.  There  wa&  no 
attempt  to  enforce  any  personal  liability  against  the 
owner  of  the  lots,  the  lessor  or  his  assigns.  The  fact 
that  the  taxes  bear  interest  after  May  1st  is  not, 
in  our  opinion,  material  to  the  inquiry  as  to  when 
the  plaintiffs  could  forfeit  the  lease  for  the  failure  of 
the  lessee  to  pay  the  taxes.  We  think  that  under  the 
rule  stated  .in  McFarlcme  v.  Williams,  supra,  in  the 
absence  of  any  attempt  to  enforce  the  personal  liability 
of  the  owner  of  the  premises  or  his  assigns,  the  lessee 
could  pay  the  taxes  at  any  time  before  sale,  and  that 
the  lessor  or  his  assigns  could  not  forfeit  the  lease  for 
failure  to  pay  taxes  before  sale. 

It  follows  from  what  has  been  said  that  in  our 
opinion  the  judgment  should  have  been  a  judgment 
of  nU  capiat,  and  the  judgment  is  reversed  and  a 
judgment  of  nil  capiat  entered  here  and  for  the  costs 
in  this  court  and  in  the  Municipal  Court. 

Reversed  with  judgment  here. 


Harry  W.  Grayen,  trading  as  The  Holllster  Drug  Com- 
pany, Defendant  In  Error,  y.  Stone  Store  &  Offlee 
Fixture  Company,  Plaintiff  in  Error. 

Oen.  No.  20,640.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Hekbt  C 
Beitleb,  Judge,  presiding.    Heard  in  this  court  at  the  October  term, 
■  1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Action  by  Harry  W.  Craven,  trading  as  The  Hol- 
lister  Drag  Company,  against  Stone  Store  &  Qffiee 
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Fixture  Company  to  recover  $105,  the  amount  paid  by 
plaintiff  to  defendant  for  certain  goods. 

The  evidence  showed  that  the  goods  were  purchased 
at  an  agreed  price  of  $105  on  September  13, 1913,  and 
that  defendant  stated  that  they  would  be  shipped  to 
him  in  Idaho  in  a  week ;  that  plaintiff  paid  $30  on  ac- 
count ;  that  in  November,  1913,  or  February,  1914,  the 
remainder  of  the  contract  price  was  paid  on  the  rep- 
resentation that  the  payment  was  necessary  in  order 
to  secure  from  the  forwarding  company  a  rate  less 
than  the  railroad  rate;  that  in  reply  to  plaintiff's 
inquiry  on  February  18, 1914,  defendant  informed  him 
that  the  goods  had  been  shipped ;  that  plaintiff  at  the 
time  told  the  defendant  that  if  they  had  not  been 
shipped  he  did  not  wish  them,  and  was  again  informed 
that  they  had  been  shipped ;  that  he  requested  the  in- 
voice and  was  told  it  had  been  mislaid ;  that  the  goods 
were  not  delivered  to  the  forwarding  company  until 
February  19,  1914,  that  on  February  19,  1914,  defend- 
ant, after  having  asked  for  the  invoice,  was  told  it  had 
been  sent  to  Idaho ;  that  thereafter  he  found  the  goods 
in  the  possession  of  the  forwarding  company  and  di- 
rected that  they  be  not  shipped. 

To  reverse  a  judgment  for  plaintiff  for  $105,  de- 
fendant  prosecutes  this  writ  of  error. 

Blum  &  Blum,  for  plaintiff  in  error. 

Elmer  M.  Libssmann,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Sales,  §  124* — when  reasonable  time  far  delivery  a  question 
of  fact.  In  an  action  by  a  purchaser  to  recover  the  purchase  price 
of  goods,  where  it  appears  that  he  had  bought  them  on  November 

•8«€  Ullnoto  Notes  DIcMt*  Tola.  XI  to  XT,  and  Cmmilatlye  Qmurteiijr,  hum 
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13, 1913,  the  defendant  stating  that  they  would  be  shipped  In  a  week, 
and  that  on  February  18,  1914,  plaintiff  informed  defendant  that  if 
they  had  not  been  shipped  he  did  not  wish  them,  the  question 
whether  a  reasonable  time  for  the  delivery  had  elapsed  before  the 
countermand  is  one  of  fact 

2.  Sales,  S  128* — what  delivery  not  sufficient  to  vest  title  in  fwr- 
chaaer.  The  delivery  of  goods  by  the  seller  to  a  forwarding 
company  to  be  shipped  to  the  purchaser  does  not  vest  title  in  the 
purchaser,  where  such  delivery  is  not  made  In  a  reasonable  tima 

3.  Sales,  S  117* — when  demand  not  necessary  in  action  to 
recover  l)ack  purchase  price.  In  an  action  to  rescind  a  contract' 
and  recover  the  purchase  price,  where  the  goods  were  not  delivered! 
in  a  reasonable  time,  no  demand  is  prerequisite. 

4.  Ck)NTBACTS,  §  261* — wh^n  evidence  sufficient  to  show  right  to 
rescind.  Evidence  examined  and  held  to  show  that  plaintiff  had 
the  right  to  rescind  and  did  rescind  before  bringing  an  action  to 
recover  the  purchase  price  paid  for  goods. 


P.  B.  Quinlan^  Defendant  in  Error,  y.  The  Almini  Com- 
pany, Plaintiff  in  Error. 

Oen.  No.  20,654.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
RAirmTT,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  March  S,  1916.  Rehearing 
denied  March  22,  1915. 

Statement  of  the  Case. 

Action  by  P.  E.  Qninlan  against  The  Almim  Com- 
pany, a  corporation,  to  recover  a  balance  of  $68.05  for 
flowers  purchased  by  defendant. 

The  facts  showed  that  the  flowers  were  purchased  on 
October  1,  1912,  by  one  Hahn,  who  was  the  manager 
of  a  branch  of  the  original  Almini  Company,  for  the 
carrying  out  of  a  contract  which  his  company  had  in 
the  city  in  which  the  branch  was  located. 

•Sm  minoto  Note*  Dlir«st,  ToU.  XI  to  XV.  and  OvmalatlTe  Oowteriy,  hhm 
Aoplo  i«d  moUaii  nomlMr. 
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There  was  evidence  that  the  charter,  of  the  defend- 
ant states  that  it  "is  formed  for  the  purpose  of  con- 
tinuing and  taking  over  one  of  the  same  name.^'  The 
evidence  also  showed  that  the  president  of  the  de- 
fendant, who  owned  seventy-four  per  cent,  of  its  stock, 
was  also  president  of  the  original  company.  It  was 
also  shown  that  by  an  agreement  between  the  three 
stockholders  owning  all  of  the  stock  in  defendant,  made 
February  17, 1913,  it  was  recited  that  the  original  com- 
pany was  owner  of  the  goods,  accounts,  etc.,  in  the 
branch  store  and  it  was  agreed  that  defendant  should 
pay  the  debts  incurred  by  the  branch  store  before 
October  1, 1912,  and  that  Hahn  should  assume  those  in- 
curred thereafter. 

To  reverse  a  judgment  for  plaintiff  for  $68.05,  de- 
fendant prosecutes  this  writ  of  error. 

George  W.  Wilbxtb,  for  plaintiff  in  error. 

Bakeb  &  Holder,  for  defendant  in  error;  W.  W. 
Hoover,  of  counsel. 

Me.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelsion. 

1.  CoBPORATioNS,  §  380* — When  evidence  auffldent  to  show  ratifi' 
cation  of  act  of  agent.  In  an  action  against  a  corporation  to  recover 
the  purchase  price  of  flowers  bought  by  an  agent  of  its  predecessor 
to  fulfil  a  contract  which  such  predecessor  had  for  the  decoration 
of  a  hotel,  evidence  of  one  who  was  the  president  of  the  predecessor 
when  the  contract  was  made  that  the  agent  had  made  the  contract 
for  the  decorating,  that  he  had  authority  to  buy  what  was  necessary 
to  fulfil  the  contract  and  that  the  principal  ofllce  of  the  predecessor 
had  received  payment  from  the  hotel  under  the  contract  of  the  agent, 
is  sufficient  to  show  that  the  purchase  by  the  agent  had  been  ratified 
by  his  principal. 

2.  CoBPOHATiONS,  §  597* — when  debt  assumed  by  succeeding  cor- 
poratUm.    Where  the  holders  of  all  the  stock  of  a  succeeding  corpo- 

•8ee  Illinois  Notes  1>lte»i,  Vols.  XI  to  XT,  and  CmnalAttTe  Ovartorly,  muh* 
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ration  agree  to  assume  all  the  debts  Incurred  by  a  branch  of  Its  prede- 
cessor before  October  1,  1912,  and  that  a  third  person  should  assume 
the  debts  Incurred  after  that  date,  a  debt  Incurred  by  such  branch 
on  October  1,  1912,  is  assumed  by  the  corporation. 

3.  Ck)BPOBATioNS,  S  597* — where  evidence  aufflcient  to  ehow  sue- 
cesHon  to  another  corporation.  Evidence  which  shows  the  Id^itity 
of  name  of  a  second  corporation  with  a  first,  that  the  second  had 
the  same  president  as  the  first,  that  it  carried  on  a  business  of  the 
same  character  as  the  first  and  by  agreement  of  the  stockholders 
took  the  goods,  accounts,  etc.,  and  assumed  the  debts  of  a  branch 
of  the  first  from  a  certain  date,  and  that  the  charter  of  the  second 
recited  that  it  was  "formed  for  the  purpose  of  continuing  and  taking 
over  one  of  the  same  name,"  is  sut&cient  to  warrant  a  finding  that 
the  second  was  a  successor  of  the  first 

4.  Ck>BPORATioNS,  5  326* — when  contract  intra  vires.  Where  the 
charter  of  a  corporation  authorizes  it  to  carry  on  all  kinds  of  in- 
terior decorations,  it  may  if  necessary  to  complete  a  contract  for 
decorating,  buy  flowers  to  be  used  for  that  purpose. 


Simon  Lukasik,  Appellee,  y.  International  Haryester 
Company  et  aL,  on  appeal  of  International  Haryester 
Company,  Appellant. 

Oen.  No.  20,692.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Ck)ok  county;  the  Hon.  MAzzna 
8LU8BEB,  Judge,  presiding.    Heard  in  this  court  at  the  October  term, 
1914.    Reversed  with  finding  of  facts.    Opinion  filed  March  8,  1916. 
.  Rehearing  denied  March  22,  1916. 

Statement  of  the  Case. 

Action  on  the  case  by  Simon  Lukasik  against  Inter- 
national Harvester  Company  and  others  for  alleged 
negligence  whereby  plaintiff,  who  was  in  defendant's 
employ,  sustained  a  personal  injury. 

The  declaration,  in  a  single  count,  averred  that  the 
defendant  was  engaged  in  the  manufacture  of  harves- 

*8ee  minols  Notes  Digest.  Vols.  XI  to  XY,  and  Cumalatlvo  Qiiarlorlj» 1 
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ters;  that  plaintiff  was  in  its  service;  that  defendant 
negligently  failed  to  provide  a  sufficient  number  of 
competent  servants  to  assist  the  plaintiff  in  rolling  and 
placing  a  certain  wheel,  and  negligently  ordered  the 
plaintiff  and  one  other  servant  to  take  the  wheel,  which 
was  large  and  heavy,  and  roll  it  from  the  workshop 
and  place  it  up  against  other  wheels  in  defendant's 
yard,  all  of  which  dangerous  and  unsafe  condition  was 
known  to  the  defendant,  or  by  the  exercise  of  reason- 
able care  could  have  been  known  to  it,  and  was  not 
known  to  the  plaintiff,  nor  by  the  exercise  of  reason- 
able care  could  he  have  known  it;  that  in  conse- 
quence, when  the  foreman  of  defendant  ordered 
plaintiff  to  take  the  wheel  from  the  shop  and 
place  it  against  other  wheels  in  the  yard, 
and  when  plaintiff  and  one  other  servant  of  the 
defendant  took  the  wheel  and  rolled  it  but  of 
the  workshop  and  up  to  where  such  other  wheels  were 
stacked  and  attempted  to  let  the  wheel  down  to  rest 
against  the  other  wheels,  owing  to  the  great  weight  of 
the  wheel  they  were  unable  to  hold  the  wheel  and  it 
fell,  slipped  and  glided  upon  the  plaintiff's  foot  and 
leg,  and  the  narrowness  of  the  place  hindered  and 
prevented  the  plaintiff  from  getting  out  of  the  way  of 
the  falling  wheel,  whereby  plaintiff  was  injured. 

From  the  evidence  it  appeared  that  the  wheel  plain- 
tiff and  the  other  man  were  ordered  to  take  from  the 
shop  was  a  fly  wheel  that  had  been  rejected,  and 
weighed  about  1,000  pounds.  Rejected  gear  wheels 
of  about  the  same  weight  had  been  taken  from  the  shop 
to  the  platform  by  plaintiff  and  another  man.  The 
difference  between  the  two  kinds  of  wheels  was  that 
the  gear  wheels  had  teeth  or  cogs  in  the  surface  of  the 
rim,  while  fly  wheels  were  smooth.  In  both  kinds  of 
wheels  a  hub  projected  from  the  wheel  two  or  three 
inches.  There  was  an  abundance  of  wall  space  in  the 
yards,  but  five  or  six  wheels  were  placed  one  in  front 
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of  another  just  outside  the  door  of  the  shop.  The 
first  wheel  was  so  placed  as  to  lean  against  the  wall  and 
the  second  so  as  to  lean  against  the  first,  and  so  on 
to  the  sixth.  Because  of  the  projecting  hubs  it  was 
necessary  to  place  the  rim  of  a  wheel  some  little  dis- 
tance from  the  wheel  against  which  it  was  to  lean,  and 
necessarily  the  angle  of  inclination  increased  with  each 
wheel  so  placed.  It  was  not  alleged  in  the  declaration 
that  the  wheels  were  negligently  or  improperly  placed, 
but  only  that  owing  to  the  great  weight  of  the  wheel 
which  plaintiff  and  the  other  man  were  attempting  to 
put  in  place  they  were  unable  to  hold  the  wheel  and  it 
fell  on  plaintiff  *s  foot  and  injured  him.  Plaintiff  con- 
tended that  defendant  was  guilty  of  negligence  in  not 
furnishing  one  or  more  additional  men  to  assist  in 
placing  the  wheel. 

From  a  judgment  for  plaintiff  for  five  hundred  dol- 
lars, defendant  International  Harvester  Company  ap- 
peals. 

David  A.  Orebaugh,  for  appellant;  Edqab  A.  Bak- 
CBOFT,  of  counsel. 

S.  P.  DouTHABT  and  Guerin  &  Babbbtt^  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Master  and  bebvant,  S  347* — when  servant  aaaumes  rUk  of 
knoum  danger.  In  an  action  by  a  servant  for  injuries  alleged  to 
have  been  caused  by  the  master's  failure  to  furnish  sufllclent  assist- 
ance to  the  servant  to  aid  him  in  his  work  of  moving  a  fly  wheel 
whereby  the  wheel  fell  and  inflicted  the  injury  complained  of,  where 
the  evidence  shows  that  plaintiff  had  previously  moved  similar 
wheels,  that  he  knew  the  character  and  weight  of  such  wheels  and 
the  strength  and  efliciency  of  the  employee  who  was  assisting  him, 
he  will  be  held  to  have  assumed  the  risk  of  the  injury. 

*8m  Ullnols  Notes  Dlirest,  Vols.  XI  to  XT.  and  OomnlatlTe  QmHaHj^  hhm 
topie  and  Mctloa  nomber. 
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2.  Master  and  servant,  §  537* — lohen  failure  to  inspect  cannot 
be  urged  when  not  aXleged  in  declaration.  In  an  action  by  a  servant 
against  a  master  to  recover  for  personal  injuries,  where  the  declara- 
tion does  not  allege  any  failure  of  the  master  to  inspect,  plaintiff 
cannot  contend  that  defendant  was  negligent  in  that  regard. 


Max  Luster,  Plaintiff  In  Error,  y.  Arthur  Steingard, 
Defendant  in  Error. 

Oen.  No.  20,710.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  X 
Keabns,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Action  by  Max  Luster  against  Arthur  Steingard  to 
recover  for  services  rendered  in  defending  an  action 
against  defendant. 

To  reverse  a  judgment  for  defendant  for  two  thou- 
sand dollars  on  the  verdict  of  the  jury,  plaintiff  prose- 
cutes this  writ  of  error. 

Ebnest  C.  Ebniff,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Attobnet  and  client,  S  133* — when  burden  on  defendant  to  show 
negligence  in  action  by  attorney  for  services.  In  an  action  by  an 
attorney  to  recover  for  serviceB  rendered  in  defending  an  action 
against  defendant,  where  the  defense  is  plaintiff's  negligence,  the 
burden  of  showing  such  negligence  is  on  defendant;  and  where  no 
evidence  of  negligence  is  offered,  but  the  Jury  finds  a  verdict  for 
defendant,  plaintiff's  motion  for  a  new  trial  should  be  granted. 

•S«e  niinoLi  Notes  Dlgemt,  Vols.  XI  to  XV,  and  CmnulatlTe  Quarterly,  Mun« 
tople  and  MCtlon  number. 


574  Appellate  Coubts  of  Illinois. 

Mennella  v.  Bottigliero,  191  111.  App.  574. 


Antonio  Mennella  for  use  of  Joe  Mennella,  Defendant 
in  Error,  t.  Michael  Bottigliero,  Plaintiff  in  Error. 

Oen.  No.  20,740. 

1.  Gabnishment,  9  9* — tohen  record  on  writ  of  error  insufficient 
for  failure  to  show  judgment  and  return  of  execution.  On  a  writ 
of  error  by  a  garnishee,  the  Judgment  will  be  reversed  where  there 
is  no  evidence  in  the  record  of  a  Judgment  against  the  nominal  plain- 
tiff or  of  the  issue  of  an  execution  and  the  return  thereof  by  the 
proper  officer,  "no  property  found." 

2.  Appeal  and  erbob,  S  13* — when  sufficiency  of  evidence  to  sup- 
port judgment  reviewable  on  writ  of  error  to  reverse  judgment 
against  garnishee.  Section  81  of  the  Practice  Act  as  amended  by 
the  Act  of  May  31,  1911  (J.  &  A.  If  8618),  does  not  prevent  the  Ap- 
pellate Court  from  reviewing,  on  a  writ  of  error  to  reverse  a  Judg- 
ment against  a  garnishee,  the  sufficiency  of  the  evidence  to  support 
the  Judgment,  where  the  stenographic  report  shows  that  defendant 
submitted  to  the  court  the  question  whether,  on  the  evidence,  plain- 
tiff was  entitled  to  Judgment  against  him,  even  though  there  was 
no  formal  exception  to  the  Judgment. 

Error  to  the  Municipal  Court  of  Chicago;    the  Hon.  John  K.- 
Pbindiville,  Judge,  presiding.    Heard  in  this  court  at  the  October 
term,  1914.    Reversed  and  remanded.    Opinion  filed  March  8,  1915. 
Rehearing  denied  and  opinion  modified  March  22,  1916. 

MoEGAN,  McFarland  &  GooDMAN,  for  plaintiff  in 
error;  James  H.  McFabland,  of  counsel. 

Blum  &  Blum,  for  defendant  in  error. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

In  an  action  in  garnishment  in  the  Municipal  Court 
by  Mennella,  plaintiff,  against  Bottigliero  as  garnishee, 
tried  by  the  court  without  a  jury,  plaintiff  had  judg- 
ment for  $862  and  the  garnishee  sued  out  this  writ  of 
error.    There  is  in  the  record  what  is  certified  by  the 

'Sec  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  CwnalaUYe  Qoarierljr,  mom 
topic  and  teetlon  number. 
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trial  judge  to  be  a  ''full,  true  and  correct  stenographic 
report  of  all  the  evidence  introduced  or  offered  and  of 
all  the  proceedings  in  the  cause.''  There  is  no  evidence 
in  the  record  of  a  judgment  against  the  nominal  plain- 
tiff or  of  the  issue  of  an  execution  and  the  return  there- 
of by  the  proper  officer,  **no  property  found."  As 
was  said  by  Mr.  Justice  Adams  in  Farnum  v.  North 
Chicago  Safety  Deposit  Vault  Co.,  97  111.  App.  439, 
after  quoting  section  1,  chap.  62,  R.  S.  (J.  &  A.  T[  5936). 

' '  The  proceeding  is  statutory  and  can  not  be  extended 
beyond  the  plain  provisions  of  the  statute."  Illinois 
Cent.  R.  Co.  v.  Weaver,  54  111.  319 ;  Webster  v.  Steele, 
75  111.  544,  546;  Bartell  v.  Bauman,  12  111.  App.  450; 
Netter  v.  Board  of  Trade,  12  111.  App.  607 ;  Drake  on 
Attachments  (5th  Ed.)  451a.  *'By  the  statute  quoted 
supra,  it  is  clearly  necessary  that  before  process  of 
garnishment  on  a  judgment  can  legally  issue  there  shall 
be  a  return  of  the  execution  issued  on  the  judgment, 
*no  property  found.'  " 

Defendant  in  error  does  not  controvert  the  rule  that 
to  maintain  a  proceeding  in  garnishment  it  is  incum- 
bent on  the  plaintiff  to  prove  a  judgment  and  the  issue 
and  return  of  an  execution  *'no  property  found,"  but 
contends  that  as  the  record  shows  no  exception  to  the 
judgment  by  the  garnishee,  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  judgment  cannot 
now  be  inquired  into  by  this  court.  This  was  the  rule 
prior  to  the  amendment  to  the  Practice  Act,  which  took 
effect  July  1,  1911.  Blake  v.  De  Jonghe  Hotel  <&  Res- 
taurant Co.,  263  HI.  471;  Lassers  v.  North-German 
Lloyd  Steamship  Co.,  244  111.  570;  Climax  Tag  Co.  v. 
American  Tag  Co.,  234  111.  179. 

The  stenographic  report  not  showing  an  exception  to 
the  judgment  in  the  present  case,  the  question  whether 
we  can  consider  the  question  whether  the  evidence  is 
sufficient  to  support  the  judgment  depends  on  the 
Amendment  of  1911  to  section  81  of  the  Practice  Act 
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(J.  &  A.  |[  8618),  for  if  we  can  consider  that  question 
we  can  do  so  only  under  and  by  virtue  of  such  amend- 
ment. In  the  Amendment  to  section  81  of  the  Practice 
Act  approved  May  31,  1911,  the  following  new  clause 
appeared  as  the  first  clause  of  the  section : 

**If,  during  the  progress  of  any  trial  in  any  civil  or 
criminal  cause,  either  party  shall  submit  to  the  court 
any  matter  for  a  ruling  thereon  and  the  court  shall  rule 
adversely  to  the  party  submitting  the  same,  such  ruling 
shall  be  deemed  a  matter  for  review  in  any  court  to 
which  the  same  cause  may  be  thereafter  taken  upon 
appeal  or  by  writ  of  error  without  formal  exception 
thereto,  and  after  judgment,  at  any  time  during  the 
term  of  the  court  at  which  judgment  was  entered  or 
within  such  time  thereafter  as  shall,  during  such  term, 
be  fixed  by  the  court,  any  party  desiring  to  prosecute 
a  writ  of  error  to  or  appeal  from  any  such  judgment, 
may  submit  to  the  court  a  stenographic  report  of  the 
trial  containing  the  evidence  and  the  rulings  of  the 
court  upon  all  or  any  of  the  questions  submitted  to 
and  ruled  upon  by  the  judge  thereof,  and  he  shall  ex- 
amine the  same,  and,  if  correct,  officially  certify  to  the 
correctness  of  such  report,  and  the  same  shall  there- 
upon be  filed  in  said  court  and  become  a  part  of  the 
record  in  said  cause,  and  all  matters  and  things  con- 
tained in  such  stenographic  report  shall  become  as 
effectually  a  part  of  said  record  as  if  duly  certified  in 
a  formal  bill  or  bills  of  exceptions,  or    *     *     *.'* 

The  record  in  the  present  case  contains  a  steno- 
graphic report,  and  the  question  whether  we  may  re- 
view the  evidence  in  the  absence  of  a  formal  exception 
to  the  judgment  in  a  case  where  there  is  a  bill  of 
exceptions  and  not  a  stenographic  report,  is  not  before 
us.  The  stenographic  report  states  that  the  plaintiff 
to  maintain  the  issues  on  his  part  introduced  certain 
evidence ;  that  the  defendant  to  maintain  the  issues  on 
his  part  introduced  certain  evidence;  and  that  when 
defendant  rested,  the  court  gave  judgment  for  the 
plaintiff.  This  shows  that  the  defendant  submitted  to 
the  court  the  question  whether  on  the  evidence  the 
plaintiff  was  entitled  to  judgment  against  him,  and  that 
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the  court  on  that  matter  ruled  adversely  to  the  defend- 
ant. We  think  that  under  the  statute  above  quoted 
the  ruling  of  the  court  on  the  question  so  submitted  to 
it  was  a  matter  of  review  by  this  court  without  any 
formal  exception  to  the  judgment.  Some  of  the  ques- 
tions here  presented  are  involved  in  the  following 
cases:  Photo  Cines  Co.  v.  American  Film  Mfg.  Co., 
190  m.  App.  124;  Miller  v.  Anderson,  189  HI.  App.  72; 
Meek  V.  Chicago  Rys.  Co.,  183  HI.  App.  256. 

The  evidence  touching  the  question  whether  the 
garnishee  had  any  funds  in  his  hands  due  to  the  nom- 
inal plaintiff  is  conflicting  and  unsatisfactory;  but  as 
the  judgment  must  be  reversed  for  want  of  evidence 
of  the  judgment  and  the  return  of  execution  **no  prop- 
erty found,'*  it  is  not  necessary  for  us  to  decide 
whether  the  evidence  shows  or  fails  to  show  any 
money  due  to  the  nominal  plaintiff  from  the  garnishee. 

For  the  reason  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


John  Abhau  and  Herbert  Whlttaker,  Appellees,  t. 
James  E.  Orassle,  Trustee,  and  James  E.  Orassie, 
Indiyidnally,  Appellant. 

Oen.  No.  20,751. 

1.  Mbohahigb'  uxnb,  8  196* — lohen  evidence  sufficient  to  Mup- 
part  findings  of  master.  Evidence  in  proceeding  to  enforce  mechan- 
ic's lien  held  to  support  findings  of  master. 

2.  Mechanics'  liens,  5  128* — hoto  far  mortgage  lien  preferred. 
Under  section  16  of  the  Lien  Act  (J.  ft  A.  If  7154)  a  prior  mortgage 
Uen  is  entitled  to  preference  to  the  extent  of  the  value  of  the  land 
at  the  time  of  the  making  of  the  contract,  the  mechanic's  lien 
creditor  being  preferred  to  the  value  of  the  improvements  erected 
on  the  premises. 


•Sm  UllBtfIa  NotM  Dlscst,  Tols.  XI  to  XT,  ud  CunuilattTe  Qiittrtorly.  i 
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Abhau  et  al.  y.  Grassie  et  al.,  191  111.  App.  577. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wnr 
LIA.M  E.  Deveb,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1913.  Reversed  and  remanded  with  directions.  Opinion 
filed  March  8,  1915.    Rehearing  denied  March  22,  1915. 

Jtjlb  F.  Bbowbb  and  Samuel  B.  King,  for  appellant 
EoBEET  W.  Dunn,  for  appellee  John  Abhau. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  appeal  in  this  case  was  taken  to  the  Supreme 
Court  on  the  alleged  grounds  that  section  4  of  the 
Mechanic's  Lien  Act  of  1903  (J.  &  A.  |[  7142)  was  un- 
constitutional  and  the  ordinance  requiring  a  contractor 
to  take  a  contractor's  license  invalid.  Abhau  contend- 
ed on  the  hearing  that  said  ordinance  was  invalid,  but 
contended  further  that  conceding  its  validity,  the  bur- 
den of  proving  that  he  had  not  procured  such  a  license 
was  on  Grassie.  Abhau  v.  Grassie,  262  III.  636.  No 
evidence  was  offered  to  show  either  that  Abhau  had 
or  did  not  have  a  license. 

While  other  lots  are  mentioned  in  the  pleadings  and 
other  parties  appeared  in  the  court  below,  the  only 
property  involved  in  this  appeal  are  Lots  24,  25  and 
27  in  Block  1  in  Huling's  Subdivision,  and  the  only 
parties  now  interested  in  the  case  are  appellee  Abhau 
and  appellant  Grassie.  The  amount  due  the  inter- 
vening petitioner  Whittaker  is  included  by  the  decree 
in  the  amount  found  due  Grassie,  and  Grassie  and 
Whittaker  are  given  a  concurrent  lien  on  said  three 
lots  therefor.  The  chancellor  certified  that  the  valid- 
ity of  the  ordinance  was  in  issue  and  that  the  appeal 
should  go  direct  to  the  Supreme  Court. 

Section  4  of  the  Lien  Act  prescribes  the  conditions 
under  which  a  contractor  may  abandon  the  work  and 
enforce  his  lien  for  the  value  of  the  work  done. 

It  was  held  by  the  Supreme  Court  that  Ida  Bahn, 
the  owner  of  the  premises,  and  Abhau,  the  contractor, 
agreed  that  the  work  be  stopped;  that  this  was  not 
an  abandonment  or  discontinuance  of  the  work  as 
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those  terms  are  used  in  said  section  4,  and  that  the 
question  of  the  validity  of  the  provisions  of  section  4 
relating  to  abandonment  or  discontinuance  was  not 
involved.  It  was  further  held  by  the  Supreme  Court 
that  the  question  of  the  existence  of  the  license  being 
only  collaterally  involved,  the  license  will  be  presumed 
unless  proof  to  the  contrary  is  presented,  and  that  the 
validity  of  the  ordinance  above  mentioned  was  not 
involved  in  the  case.  The  master  by  his  report  found 
that  the  value  of  the  work  done  by  Abhau  on  each  of 
said  Lots  24,  25  and  27  was  $3,020;  that  the  propor- 
tionate share  of  general  payments  applicable  to  each 
of  said  lots  was  $1,056.32,  leaving  the  sum  of  $1,963.68 
unpaid  for  work  done  on  each  of  said  lots;  that  the 
value  of  each  of  said  lots  at  the  time  the  work  thereon 
was  begun  was  $400;  that  each  of  said  lots  was  sub- 
ject to  the  lien  of  a  trust  deed  given  by  Ida  Bahn  to 
Grassie  as  trustee  to  secure  her  note  for  the  sum  of 
$2200,  and  that  Grassie  is  the  owner  of  said  notes. 
The  court  overruled  the  exceptions  to  the  master's 
report  and  we  think  the  report  is  in  accordance  with 
the  proofs.  The  court  by  the  decree  found  that  the 
complainant  Abhau  has  a  first  lien  on  each  of  said  Lots 
24,  25  and  27  for  $1,963.68. 

The  decree  denies  any  relief  to  appellant  Grassie 
under  his  mortgage  lien  on  said  lots. 

In  this  we  think  the  court  erred.  Under  the  provi- 
sions of  section  16  of  the  Lien  Act  (J.  &  A.  ^  7154), 
Grassie 's  lien  should  be  preferred  to  the  extent  of 
the  value  of  the  land  at  the  time  of  the  making  of  the 
contract,  and  Abhau,  the  lien  creditor,  should  be  pre- 
ferred to  the  value  of  the  improvements  erected  on 
said  premises.  The  decree  as  to  all  other  matters  is 
affirmed. 

The  decree  of  the  Superior  Court  is  reversed  and 
the  cause  remanded  to  that  court  with  directions  to 
enter  a  decree  in  accordance  with  the  views  here  ex- 
pressed. 

Reversed  a/nd  remanded  with  directions. 
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Tillie  Clemelowski,  Defendant  in  Error^  y.  John  NoTak 
and  Jennie  DeRocher,  PlaintifFs  in  Error. 

Gen.  No.  20,767. 

1.  Judgment,  S  146* — when  engagement  of  covfMeJ  in  another 
court  not  ground  lor  setting  aside  judgment  hy  default.  The  fact 
that  defendant's  counsel  was  engaged  In  another  court  when  the 
case  was  reached  for  trial  is  not  ground  for  setting  asid^  a  Judg- 
ment  hy  default. 

2.  Appeal  and  ekbob,  S  1858* — when  ohligor^  on  appeiH  Jnmd 
liable.  Where  the  defendant  in  whose  hehalf  an  appeal  bond  is 
given  under  the  Insolvent  Debtors'  Act  (J.  ft  A.  K  6223)  fails  to 
prosecute  his  appeal  with  effect,  but  permits  It  to  be  dismissed 
and,  after  the  dismissal,  does  not  appear  and  surrender  himself 
Into  custody  at  the  proper  time,  there  is  a  breach  of  these  condi- 
tions of  the  bond  which  renders  the  obligors  liable  on  the  bond 
for  the  amount  of  the  damages  sustained  by  the  plaintlft. 

8.  Appeal  and  ebbmk,  S  1886* — what  judgment  on  appeal  "bond 
proper.  On  a  breach  of  the  conditions  of  an  appeal  bond,  both 
the  surety  and  the  principal  become  absolutely  liable  for  the  dam- 
ages, and  on  a  verdict  for  debt  and  damages  for  the  plaintiff,  it  is 
proper  to  enter  a  Judgment  for  debt  and  damages,  the  Judgment 
for  debt  to  be  discharged  on  payment  of  Judgment  for  damages 
and  coBtB. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Clabenob 
N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Geoeoe  Remus,  for  plaintiflfs  in  error;  Mosbib  K« 
Levinbon,  of  counsel. 

Robert  F.  Munsell,  for  defendant  in  error;  L,  J. 
Haigleb,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court 

This  writ  of  error  brings  in  review  a  judgment  of 
the  Superior  Court  on  an  appeal  bond  given  by  Novak 
as  principal  and  DeRocher  as  surety  to  Ciemelowski, 

•See  lUlnole  Notes  Dlirest,  VoU.  XI  to  XV,  and  CvmnlatlTe  QoArterly,  mum 

topic  and  section  number. 
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plaintiff,  in  the  Superior  Conrt.  The  plaintiff  re- 
covered in  the  Superior  Court,  December  21,  1912,  a 
judgment  in  trespass  for  assault  and  battery  against 
Novak  and  he  was  arrested  March  7, 1913,  on  a  ea.  sa. 
issued  on  the  judgment  He  then  filed  a  petition  in 
the  County  Court  for  release  under  the  Insolvent  Debt- 
ors'  Act,  his  petition  was  denied  and  he  prayed  and 
was  allowed  an  appeal  on  giving  bond,  and  the  bond 
sued  on  was  given.  Novak  filed  a  plea  of  nonassumi)- 
eit  and  June  30,  1914^  asked  leave  to  file  pleas  puis 
darrein  continuance.  The  next  day,  July  1st,  when 
the  case  was  reached  for  trial,  Novak  failed  to  appear 
and  the  trial  proceeded  in  his  absence  and  resulted 
in  a  judgment  for  $509.80  damages.  July  16th  the 
court  denied  his  motion  to  file  said  pleas  on  the  ground 
that  neither  of  them  stated  a  defense  to  the  action. 

We  think  the  court  did  not  err  in  refusing  to  set 
aside  the  judgment  on  the  ground  that  defendant's 
counsel  was  engaged  in  another  court.  Schuttn  v. 
Meiselbar,  144  111.  26. 

The  bond  sued  on  is  not  a  bail  bond  but  an  appeal 
bond  given  under  the  Insolvent  Debtors'  Act.  The 
condition  of  the  bond  is  as  follows : 

**Now  Therefore,  if  the  said  John  Novak  will  prose- 
cute his  said  appeal  with  effect  and  in  case  the  appeal 
is  dismissed,  or  the  order  or  judgment  of  the  said 
County  Court  is  affirmed,  in  whole  or  in  part,  he  will 
perform  the  same,  and  will  appear  before  and  abide 
whatever  decision  the  said  Appellate  Court  shall  make 
in  the  premises,  and  pay  all  costs  that  may  be  awarded 
against  him,  the  said  John  Novak,  and  also,  that  he 
"vnll  not  sell  or  dispose  of  any  of  his  estate  pending 
the  order  of  the  said  County  Court,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect.'' 

Novak  did  not  prosecute  his  appeal  with  effect,  but 
permitted  it  to  be  dismissed.  This  was  a  breach  of 
the  condition  of  the  bond.  He  did  not,  after  the  dis- 
missal of  his  appeal,  appear  and  surrender  himself 
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into  custody  at  the  proper  time.  We  think  that  the 
obligors  were  liable  on  the  bond  for  the  amount  of 
damages  sustained  by  the  plaintiff.  Strohn  v.  Packet, 
185  m.  App,  127;  Maher  v.  Huette,  89  HI  495. 

The  surety  on  the  appeal  bond,  as  well  as  the  prin- 
cipal, became  absolutely  liable  to  the  plaintiff  for  the 
damages,  and  the  jury  properly  found  a  verdict  for 
plaintiff  for  $800  debt  and  $509.80  damages.  The 
court  properly  entered  judgment  on  the  verdict  for 
debt  and  damages,  judgment  for  debt  to  be  discharged 
on  payment  of  judgment  for  damages  and  costs,  and 
the  judgment  is  affirmed. 

Affirmed. 


Erause  &  Managan  Lumber  Company,  Defendant  In 
Error,  t.  Consolidated  Adjustment  Company, 
Plaintiff  in  Error. 

Gen.  No.  20,369.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chaklbb  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Ai&rmed.  Opinion  filed  March  8,  1915.  Rehearing 
denied  March  22,  1916. 

Statement  of  the  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  by  Krause  &  Managan  Lumber  Company, 
a  corporation,  against  Consolidated  Adjustment  Com- 
pany, a  corporation,  on  a  contract  substantially  like 
those  considered  in  Pritz  v.  Consolidated  Adjustment 
Co.,  189  HI.  App.  287,  and  Baltimore  Trust  Co.  v.  Con- 
solidated Adjustment  Co.,  190  HI.  App.  30. 

The  ground  of  recovery  alleged  by  plaintiff  is  de- 
fendant's failure  to  perform  the  service  which  it  con- 
tracted. 
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Helster  v.  Crane  Co.,  191  111.  App.  683. 

To  reverse  a  judgment  for  plaintiff  on  the  verdict 
of  the  jury,  defendant  prosecutes  this  writ  of  error, 

DsLAVAN  B.  Cole,  for  plaintiff  in  error. 

Habbt  a.  Biossat,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  CouBTS,  S  149* — when  decision  in  other  actions  on  similar 
contracts  followed.  Contracts  inyolyed  in  Pritz  v.  Consolidated  A<l- 
fustment  Co,,  189  111.  App.  287,  and  Baltimore  Trust  Co,  v.  Con- 
soUdated  Adjustment  Co„  190  111.  App.  30,  examined  and  held  sub- 
stantially like  the  contract  in  suit  and  the  decisions  in  those  cases, 
in  so  far  as  applicable,  reaffirmed. 

2.  CoNTBA^CTS,  S  323* — when  default  in  performance  warrants 
recovery.  In  an  action  on  a  contract,  where  the  evidence  Justifies 
the  finding  of  the  jury  that  the  defendant  failed  to  give  plaintiff 
the  service  which,  under  the  contract,  it  agreed  to  give,  whereby  the 
object  of  the  contract  was  defeated,  the  finding  of  the  Jury  for 
the  plaintiff  will  not  be  disturbed. 

3.  MuNiciPAi.  Court  or  Chicago,  |  13* — when  statement  of  claim 
in  fourthrclass  case  sulfloient.  The  statement  of  claim  in  a  case 
of  the  fourth  class  in  the  Municipal  Court  of  Chicago  is  sufficient 
if  it  shows  the  nature  of  the  demand  even  though  it  does  not 
designate  the  character  of  the  action  with  technical  accuracy. 


A.  C.  Helster,  Defendant  in  Error,  y.  Crane  Company^ 
Plaintiff  In  Error. 

Gen.  No.  80,488.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
La  But,  Judge,  presiding.  Heard  in  this  court  at  the  October  term* 
1914.    Reversed  and  remanded.    Opinion  filed  March  8,  1915. 

*8ee  lUlnols  Notes  DlcMt,  VoU.  XI  to  XV,  and  CvmutaaTe  anarterly.  mum 
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Statement  of  the  Case, 

Action  by  A.  0.  Heister  against  Crane  Company,  a 
corporation,  for  damages  alleged  to  have  been  caused 
to  plaintiff's  automobile  by  defendant's  motor  truck 
skidding  into  it 

Plaintiff's  claim  was  for  damages  and  for  loss  to 
his  business  while  his  automobile  was  being  repaired. 

The  automobile  repairer  by  whom  plaintiff's  car  was 
repaired  testified  as  to  the  damage  and  that  his  bill 
for  the  repairs  and  two  other  items  not  connected  with 
the  accident  was  sixty  dollars. 

There  was  evidence  as  to  other  troubles  with  the 
ear  arising  subsequently,  but  their  character  and  the 
causal  connection  of  the  accident  with  them  was  not 
clearly  shown. 

Plaintiff's  damages  were  assessed  at  three  hundred 
and  fifty  dollars,  and  to  reverse  the  judgment  entered 
therefor  defendant  prosecutes  this  writ  of  error. 

AtiDbk,  LuiTHAM  &  Yousro,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Jtjstiob  MqSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  gabaoes,  §  2* — when  verdict  far  injury 
hy  coUUion  excessive.  In  an  action  to  recoyer  for  damages  to 
plaintiff's  automobile  by  collision  with  defendant's  motor  truck 
and  for  loss  to  plaintiff's  business  while  his  car  was  being  repaired, 
where  the  evidence  shows  that  the  cost  of  the  repairs  occasioned 
by  the  accident  did  not  amount  to  sixty  dollars  and  no  actual 
monetary  loss  to  his  business  by  inability  to  use  the  car  is  sliown, 
a  verdict  for  three  hundred  and  fifty  dollars  is  excessive. 

2.  Evidence,  §  420* — when  opinion  evidence  insufficient  to  show 
injury  to  Jiusiness,  In  an  action  to  recover  for  losses  alleged  to 
have  been  caused  to  plaintiff's  business  by  his  inability  to  use 
his  automobile  while  it  was  being  repaired  after  a  collision  with 
defendant's  truck,  it  Is  error  to  permit  plaintiff  to  give  an  esti- 
mate of  the  value  per  day  of  the  car  to  his  business,  but  actual 
monetary  loss  must  be  shown, 

•See  nilnoU  Notee  Dlveet,  VoU.  XI  to  XV,  mad  OamnimUw  Qvartoily,  mum 
topic  and  section  number. 
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C.  W.  Kennedy,  Defendant  In  Error,  t.  Great  Lakes 
Dredge  &  Doek  Company,  Plaintiff  in  Error. 

Gen.  No.  20,456. 

L  SBiPPiira,  S  7* — v)hat  sufficient  compliance  with  requirement 
of  Federta  statutes  as  to  navigation  by  licensed  pilot.  Section  4426 
of  the  Federal  statutes  providing  that  no  small  craft  of  specified 
kinds  shall  be  navigated  without  a  licensed  engineer  and  a  licensed 
pilot  is  not  violated  by  the  fact  that  a  licensed  master  of  such  a 
craft,  in  control  of  its  navigation,  intrusts  the  physical  handling 
of  the  wheel  to  a  wheelsman  not  having  a  license  as  pilot  or  engin- 
eer. 

2.  Shifpino,  fi  7* — when  evidence  not  sufficient  to  show  contrith 
utory  negligence.  In  an  action  to  recover  for  loss  of  wearing  ap- 
parel caused  by  the  collision  of  the  steamer  of  which  plaintiff  was 
captain  with  a  scow  in  tow  of  defendant's  tug,  evidence  that  as 
the  steamer  was  approaching  the  tug,  which  was  on  the  wrong 
side  of  the  channel,  it  signaled  that  it  would  hold  its  course 
and  pass  to  the  right,  which  was  according  to  the  rules  of  navi- 
gation, and  that  later  on  it  repeated  these  signals,  and  that 
it  did  so  hold  its  course,  is  not  sufficient  to  show  contributory  neg- 
ligence^ even  though  the  signals  were  not  answered  by  the  tug. 

Brror  to  the  Municipal  .Court  of  Chicago;  the  Hon  Gbobob  J. 
Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Kbbmbb  &  Gbbbnfield,  for  plaintiff  in  error. 

Mekz  I.  BosEiTBATjM  and  Maubicb  Alsohulbb^  for 
defendant  in  error, 

Mb.  JT78TIOB  McSuKBLT  delivered  the  opinion  of  the 
court 

Plaintiff  brought  suit  for  loss  of  wearing  apparel 
caused  by  the  sinking  of  the  steamer  B.  &  C,  of  which 
he  was  captain,  in  a  collision  in  the  sanitary  canal 
with  a  scow  in  tow  of  the  tug  McCarthy  belonging  to 
the  defendant.    Plaintiff  had  judgment  for  $175. 

About  eleven  o'clock  at  night,  in  June,  the  B.  &  0. 
with  scows  in  tow  was  going  down  the  canal  from  Chi- 
cago, while  the  McCarthy  with  two  scows  in  tow  was 

•fl«e  nilnoii  Nole«  Digest,  Vols.  XI  to  XV,  and  CvmiilmtlT*  Quarterly,  mm 
tiplio  and  Mctlon  nnmlMr* 
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going  up  the  canal  towards  the  city.  The  canal  at 
the  place  of  the  collision  runs  in  a  northeasterly  and 
southwesterly  direction,  and  counsel  and  the  witnesses 
describe  a  vessel  going  northeast  towards  Chicago  as 
going  up,  and  when  going  in  the  opposite  direction  as 
going  doivn  the  canal.  It  appears  from  the  evidence 
that  the  rule  of  the  road  for  vessels  navigating  the 
canal  is  that  each  vessel  shall  keep  to  its  right  In 
violation  of  this  rule  the  McCarthy  with  its  tows  was 
on  the  northerly  side  of  the  canal,  that  is,  the  McCar- 
thy was  ascending  on  the  left  side  of  the  canal.  It 
was  thus  in  the  direct  path  of  the  descending  B.  &  C, 
which  struck  the  McCarthy  a  glancing  blow  on  its 
southerly  side  and  collided  almost  head-on  with  the 
first  scow  following,  and  sank. 

It  is  conceded  by  the  defendant  that  a  cause  of  the 
collision  was  the  negligence  of  the  McCarthy  in  being 
on  the  wrong  side  of  the  canal.  Counsel  for  defend- 
ant say  that  the  sole  question  for  this  court  to  deter- 
mine is  whether  the  plaintiff  or  any  member  of  the 
crew  of  the  B.  &  C.  was  guilty  of  any  negligence  which 
in  any  way  contributed  to  the  collision.  That  any 
contributory  negligence  by  any  of  the  crew  would  bar 
a  recovery  is  not  controverted. 

Plaintiff,  a  licensed  master,  about  ten  o*clo<4:  on 
the  evening  in  question  left  the  wheel  in  charge  of 
James  Doherty,  who  was  not  a  licensed  pilot  but  was 
a  wheelsman  with  an  experience  of  a  great  many  years. 
Plaintiff  went  to  different  parts  of  the  boat,  the  cabin, 
deck,  toilet  room,  and  was  in  the  engine  room  at  the 
time  of  the  collision.  Defendant  contends  that  plain- 
tiff in  so  doing  was  acting  in  violation  of  section  4426 
of  the  Federal  statutes.  This  section  provides  for  the 
inspection  of  certain  kinds  of  small  craft  propelled  by 
steam,  and  also  that  ^^no  such  vessel  shall  be  navi- 
gated without  a  licensed  engineer  and  a  licensed  pilot,*' 
and  also  that  in  open  steam  launches  of  ten  tons  bur- 
den and  under,  one  person  may  be  both  the  pilot  and  the 
engineer.  This  statute  is  evidently  intended  to  fix  the 
official  equipment  as  a  condition  under  which  the  kinds 
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of  vessels  named  shall  be  permitted  to  sail.  It  is  not 
asserted  that  the  B.  &  C.  was  not  equipped  oflScially 
in  compliance  with  this  statute ;  it  had  both  a  licensed 
engineer  and  a  licensed  pilot  We  cannot  see  that  this 
statute  was  intended  to  or  does  in  terms  cover  the  act 
of  the  plaintiff  in  leaving  an  experienced  man  at  the 
wheel  temporarily.  We  have  examined  other  sections 
of  the  Federal  statute  but  they  do  not  seem  applicable 
to  this  situation.  A  provision  that  no  person  shall  be 
employed  or  serve  **as  a  master,  chief  mate,  engin^eer 
or  pilot  •  •  •  who  is  not  licensed,''  does  not  ap- 
ply. It  is  evident  that  while  Doherty  may  have  had 
.the  physical  handling  of  the  wheel,  plaintiff,  as  captain 
or  master,  was  all  the  time  in  control  of  the  navigation 
of  the  steamer,  and  Doherty  was  in  no  sense  employed 
or  serving  as  the  master  or  pilot. 

We  fail  to  see  any  contributory  negligence  in  the 
conduct  of  the  plaintiff.  Neither  do  we  find  such  negli- 
gence on  the  part  of  the  wheelsman,  Doherty.  The 
B.  &  C.  was  keeping  in  its  proper  path,  and  shortly 
before  the  collision  had  signaled  to  another  ascend- 
ing steamer,  the  Heath,  that  it  would  keep  to  the  right 
in  passing.  It  is  a  fair  inference  that  the  wheelsman 
of  the  McCarthy  heard  this  and  had  notice  of  the  ap- 
proach of  the  B.  &  C.  on  the  right  side  of  the  canal. 
A  later  signal  was  given  by  the  B.  &  C.  of  its  inten- 
tion to  pass  the  McCarthy  on  the  right,  but  the 
McCarthy  did  not  answer  these  signals.  Under  such 
circumstances  the  B.  &  C.  would  be  justified  in  contin- 
uiiig  in  its  course  upon  the  assumption  that  the 
McCarthy  would  make  way,  but  even  if  this  were  not  so 
it  certainly  would  have  been  an  error,  in  the  absence 
of  any  contrary  signals  from  the  McCarthy,  for  the 
B.  &  C.  to  have  changed  its  course  and  attempted  to 
pass  on  the  wrong  side. 

Other  points  have  been  considered,  but  we  see  no 
reason  to  conclude  that  the  finding  is  improper.  Hence 
the  judgment  is  affirmed. 

Affirmed. 
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Mrs.  C.  W.  EenHedjr^  Defendant  In  Error^  t.  Great 
Lakes  Dredge  &  Doek  Company,  Plaintiff  In  Brror^ 

Gen.  No.  20,457.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  ot  Cl^icago;  the  Hon.  Gbobok  J. 
Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  Octoher  term* 
1914.    Affirmed.     Opinion  filed  Maroh  8,  1911^. 

Statement  of  the  Case. 

Action  by  Mrs.  G.  W,  Kennedy  against  the  Great 
Lakes  Dredge  &  Dock  Company  to  recover  the  valne 
of  personal  effects  lost  in  the  collision  of  a  steamer 
and  a  scow  in  tow  of  defendant's  tug. 

Plaintiff  in  this  case  is  the  wife  of  0.  W.  Kennedy, 
defendant  in  error  in  Kennedy  v.  Great  Lakes  Dredge 
S  Dock  Co.  (No.  20,456),  ante,  p.  585,  and  the  collision 
out  of  which  the  two  actions  arose  and  the  facts  in- 
volved are  the  same. 

To  reverse  a  judgment  for  plaintiff  for  $225,  de- 
fendant prosecutes  this  writ  of  error. 

Kbemee  &  Grernfibld,  for  plaintiff  in  error. 

Menz  I.  RosENBAUM  and  Maubiob  Alschuleb,  for 
defendant  in  error. 

Mb.  Jxjstiob  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

8hifpino»  I  7* — when  recovery  allowed  for  the  lou  ot  per9onaX 
effects.  The  judment  below  is  affirmed  for  the  reason  stated  In 
Kennedy  v.  Great  Lakes  Dredge  d  Dock  Co.,  No.  20,456,  ante,  p.  685. 

•8m  minoto  Note*  DU««|,  Tob.  XI  to  XY,  and  Ciimiil»aT«  qiiAiier^,  mum 
•oplo  and  Mctton  mmiber,  ^^ 
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Mrs.  E.  Ferelson,  Defendant  in  Error,  y.  Charles  F. 
Podolsky  and  Mrs.  Charles  F.  Podolsky,  Plaintiffs 
in  Error. 

Gen.  No.  20,49S. 

1.  Bills  and  notes,  §  441* — when  evidence  aufflcient  to  show 
execution  of  note.  Eyidence  held  to  be  sufficient  to  show  a  loan  of 
money  by  plaintiff  to  defendant  and  the  execution  therefor  by 
defendant  of  the  note  in  suit 

2.  Infants,  S  19* — when  infancy  defense  to  action  on  note.  The 
Infancy  of  one  of  the  makers  of  a  judgment  note  not  given  for  neces- 
saries is  a  defense  as  to  such  infant  in  an  action  on  the  note  brought 
during  the  continuation  of  his  Infancy. 

3.  Infants,  §  23* — when  not  deprived  of  right  to  disaffirm  con- 
tract. In  an  action  against  the  makers  of  a  judgment  note  for  a 
loan,  one  of  the  makers  being  an  infant,  where  it  does  not  appear 
that  the  defendants  have  in  their  possession  the  money  loaned,  the 
infant  defendant  is  not  deprived  of  his  right  to  disaffirm  the  obli- 
gation by  the  fact  he  received  benefit  from  the  transaction. 

4.  Judgment,  §  199* — when  setting  aside  as  ta  one  defendant 
does  not  affect  validity  as  to  other.  The  setting  aside  against  one 
defendant  of  a  judgment  against  two  defendants  in  an  action  on 
a  judgment  note  on  the  ground  of  his  infancy  does  not  affect  its 
validity  as  against  the  other. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Affirmed  in  part  and  reversed  in  part.  Opinion  filed  March 
8,  1915.    Rehearing  denied  March  22,  1915. 

Joseph  H.  Edelson,  for  plaintiffs  in  error;  Lewis 
F.  Jacobson,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  McSurelt  delivered  the  opinion  of  the 
court. 

Judgment  by  confession  was  entered  against  the 
defendants  on  a  judgment  note  signed  by  them.  On 
motion  to  vacate,  the  court,  after  hearing  testimony, 
denied  the  motion. 

•8«e  Illinois  Notes  Diirett,  Vols.  XI  to  XV,  and  CamnlatiTe  Qwtcrlr.  sAmA 
topto  and  section  namber.  ^*  -~"'' 
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By  their  testimony  defendants  sought  to  prove  that 
the  money  for  which  they  signed  the  note  was  a  pres- 
ent to  them  from  the  plaintiff  and  that  they  thought 
they  were  signing  simply  a  receipt  instead  of  a  note. 
Plaintiff  denied  that  she  gave  the  money  as  a  gift  to 
the  defendants,  and  said  it  was  a  loan  to  them.  We 
see  no  sufficient  reason  to  disagree  with  the  conclusion 
of  the  trial  court  in  finding  with  the  plaintiff  on  this 
question  of  fact.  While  the  judgment  is  proper  as  to 
the  defendant  Mrs.  Charies  F.  Podolsky,  there  was  an 
adequate  defense  shown  by  Charles  F.  Podolsky,  name- 
ly, his  infancy  when  he  signed  the  note.  That  he  was 
a  minor  at  this  time,  and  still  was  a  minor  at  the  time 
of  the  trial,  is  undisputed.  In  the  opinion  in  Cole  v. 
Pennoyer,  14  HI.  158,  is  a  discussion  as  to  what  con- 
tracts by  an  infant  are  void  or  only  voidable  and  the 
conclusion  is  stated  thus:  **The  only  contract  binding 
on  an  infant  is  the  implied  contract  for  necessaries; 
the  only  act  which  he  is  under  a  legal  incapacity 
to  perform,  is  the  appointment  of  an  attorney.  AU 
other  acts  and  contracts,  executed  or  executory,  are 
voidable  or  confirmable,  by  turn,  at  his  election.^' 
No  later  decision  has  changed  this  rule,  but  rather  it 
has  been  followed  in  numerous  cases.  It  follows,  there- 
fore, that  the  power  of  attorney  in  the  note  was  abso- 
lutely void  as  to  Charies  F.  Podolsky. 

We  are  hot  favored  with  any  brief  on  behalf  of  the 
defendant  in  error,  but  if  it  should  be  said  that  the 
trial  court  was  moved  to  hold  the  judgment  good  as  to 
Charles  F.  Podolsky  because  no  equitable  reason  ap- 
peared for  relieving  him  from  his  undertaking,  it  is 
sufficient  to  reply  that  this  is  not  a  case  for  the  appli- 
cation of  equitable  considerations.  The  defendants 
did  not  have  in  their  possession  the  money  obtained 
from  plaintiff  and,  as  is  said  in  Wvller  v.  Chuse  Gro- 
eery  Co.,  241  111.  398,  *^the  consideration,  or  such  part 
of  it  as  remains  in  the  possession  or  control  of  the 
minor,  must  be  returned,  but  if  he  has  lost  or  expended 
it,  so  that  he  cannot  restore  it,  he  is  not  obliged  to  make 
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restitution/'  And  the  same  case  is  authority  for  the 
statement  that  while  a  minor's  disaffirmance  of  his 
obligation  may  operate  injuriously  and  unjustly 
against  the  other  party,  the  right  to  disaffirm  exists 
for  the  protection  of  the  infant  against  his  own  im- 
providence and  may  be  exercised  entirely  at  his  dis- 
cretion. The  reason  why  the  fact  that  an  infant  has 
received  benefit  should  not  deprive  him  of  his  right 
to  disaffirm  his  obligation  is  stated  in  the  opinion  in 
Coe  V.  Moon,  260  111.  76,  83:  ''To  give  effect  to  an  in- 
fant's disaffirmance  of  his  contract  it  is  not  necessary 
that  the  other  party  be  placed  in  statu  quo,  for  if  the 
law  in  every  case  required  restitution  of  the  considera- 
tion as  a  condition  precedent  to  the  disaffirmance  of 
a  contract,  it  would  often  result  in  accomplishing  in- 
directly what  it  expressly  says  shall  not  be  done  di- 
rectly, and  the  purpose  of  permitting  infants  to  avoid 
their  contracts  might  often  be  thus  defeated." 

Charles  F.  Podolsky  having  elected  to  disaffirm  his 
obligation  on  the  ground  of  his  infancy,  the  trial  court 
should  have  vacated  and  set  aside  the  judgment  against 
him.  However,  it  does  not  follow  that  the  judgment 
must  be  regarded  as  a  unit,  and  if  set  aside  as  to  one 
defendant  must  be  set  aside  as  to  all.  The  exception 
to  the  usual  rule  in  this  respect  is  where  one  of  the 
defendants  pleads  a  personal  defense,  such  as  infancy, 
coverture,  lunacy  and  the  like.  In  such  a  case  the 
judgment  will  be  set  aside  as  to  him  who  pleads  such 
defense,  but  will  be  held  good  against  other  defend- 
ants. Briggs  v.  Adams,  31  111.  486.  Where  a  judg- 
ment is  entered  against  an  adult  and  an  infant,  the 
fact  that  the  judgment  is  void  as  to  the  infant  cannot 
invalidate  the  judgment  against  the  adult.  Reid  v. 
Degener,  82  111.  508.  See  also  Lowis  v.  Conrad  Seipp 
Brewing  Co.,  63  111.  App.  345.  The  judgment  against 
Mrs.  Charles  F.  Podolsky  is  affirmed,  and  the  judg- 
ment against  Charles  F.  Podolsky  is  reversed. 

Affirmed  in  part  and  reversed  vn  part. 
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McKlnney  v.  Metropolitan  Life  Ins.  Co.»  191  IlL  App.  592. 


Maurice  McKlnney,  Defendant  In  Error,  y.  Metropoll* 
tan  Life  Insurance  Company,  Plaintiff  In  Error. 

Gen.  No.  20,630. 

1  iNStTBANCB,  S  232* — whcn  error  to  direct  verdict  for  plaintiff 
in  action  on  life  policy.  In  an  action  by  the  husband  of  a  deceased 
policy  holder  to  recover  on  the  policy,  where  the  defense  is  fraud- 
ulent representation  by  the  deceased  as  to  her  health  and  history 
and  a  breach  of  a  condition  in  the  policy  rendering  it  void  if  the 
insured  had  been  attended  before  its  date  by  a  physician  for  any 
serious  disease  or  had  had  before  the  date  of  the  policy  any  pul- 
monary disease,  and  defendant  introduces  evidence  tending  to  show 
that  a  year  before  the  date  the  deceased  had  been  sufPering  from 
tuberculosis  and  that  she  continued  to  suffer  therefrom  until  she 
died,  it  is  error  to  direct  a  verdict  for  plaintiff,  even  though  he 
testifies  that  he  made  a  demand  upon  defendant  for  the  amount 
of  the  policy,  but  payment  was  refused  and  he  had  never  been  paid 
anything  by  defendant 

2.  iNsuiUNCE,  S  363* — when  husband  or  beneficiary  not  entitled 
to  premiums  in  action  on  life  insurance  policy.  In  an  action  on 
a  life  insurance  policy  brought  by  the  husband  of  deceased,  the 
defense  interposed  to  which  is  fraudulent  representation  by  de- 
ceased as  to  her  health  and  history  and  a  breach  of  the  condition 
of  the  policy  as  to  the  health  of  deceased  before  the  date  of  the 
policy,  the  failure  of  defendant  to  tender  the  premiums  to  plain- 
tiff does  not  estop  defendant  from  questioning  their  validity,  the 
title  to  the  premiums  not  being  in  plaintiff,  either  as  husband  or 
beneficiary,  but  in  the  personal  representative  of  deceased. 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Hsitbt  G. 
Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term* 
1914.    Reversed  and  remanded.    Opinion  filed  March  8,  1916. 

HoYNE,  O^CoNNOB  &  Irwin,  for  plaintiff  in  error; 
Cabl  J.  AppBix,  of  counsel. 

CooNEY  &  Veehoeven,  foT  defendant  in  error;  Wiii- 
LiAM  Feather,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

*See  IlUnolfl  Notes  Divest,  Vols.  XI  to  XV,  «n«i  C«iimll|t|To  Qamtwly.  aumm 
topic  and  section  number. 
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This  is  a  suit  brought  by  the  husband  of  Sadie  Mo- 
Kinney,  now  deceased,  on  two  policies  on  her  life 
issued  by  the  defendant.  Under  a  peremptory  in- 
struction a  verdict  was  returned  and  judgment  entered 
against  defendant  for  $321.  The  policies  were  dated 
September  11,  1911  and  November  20,  1911,  respee- 
tively,  and  each  contained  the  following  provision  t 

**  Unless  otherwise  stated  in  the  blank  space  below 
in  a  waiver  signed  by  the  Secretary,  this  policy  is  void 
if  the  insured  before  its  date  has  been  rejected  for 
insurance  by  this  or  any  other  company,  or  has  been 
attended  by  a  physician  for  any  serious  disease  or  com- 
plaint; or  has  had  before  said  date  any  pulmonary 
disease,  or  chronic  bronchitis,  or  cancer,  or  disease  of 
the  heart,  liver,  or  kidneys.'* 

The  defense  interposed  by  the  Company  was,  fraud- 
ulent representation  by  the  deceased  concerning  her 
health  and  history,  and  breach  of  the  above  condition 
in  the  policies.  To  support  this  defense  physicians 
gave  testimony  tending  to  show  that  the  year  before 
the  issuance  of  the  policies  Sadie  McKinney  had  been 
suflfering  from  tuberculosis  and  that  she  continued  to 
suffer  therefrom  until  she  died  in  May,  1912,  in  con- 
sequence of  this  disease. 

Plaintiff  testified  that  after  the  death  of  the  deceased 
he  made  a  demand  upon  the  Company  for  the  amount 
of  the  policies  but  that  payment  was  refused,  and  that 
the  Company  never  paid  him  anything.  The  court 
thereupon  struck  out  all  the  evidence  for  the  defendant 
and  peremptorily  instructed  the  jury  to  find  the  issues 
for  the  plaintiff. 

We  hold  that  in  so  doing  the  court  was  in  error  and 
that  the  case  should  have  been  submitted  to  the  jury. 
Apparently  the  court  was  of  the  opinion  that  as  the 
evidence  failed  to  show  that  the  defendant  had  tend- 
ered to  the  plaintiff  the  amount  of  premiums  paid  on 
the  policies,  it  was  estopped  from  questioning  their 
validity.  This  is  a  misapprehension  as  to  the  law. 
The  plaintiff,  either  as  husband  or  beneficiary,  was  not 
entitied  to  the  premiums ;  the  title  to  them  was  in  the 

Vol   clxxxxi   tt 


594  AppwtiTiAtb  Cottbts  of  Illinois. 

Glbons  Y.  Williams,  Monlcer  ft  Co.,  191  111.  App.  694. 

personal  representative  of  the  deceased.  Heubner  v. 
Metropolitan  Life  Ins.  Co.,  146  111.  App.  282;  U.  8. 
Life  Ins.  Co.  v.  Ludwig,  103  HI.  305;  Massachusetts 
Mut.  Life  Ins.  Co.  v.  Robinson,  98  111.  324;  Wright  v. 
Vermont  Life  Ins.  Co.,  164  Mass.  302;  Bailey  v.  New 
England  Mut.  Life  Ins.  Co.,  114  Mass.  177.  A  large 
nmnber  of  cases  has  been  cited  touching  the  question 
as  to  whether  there  must  be  a  return  of  premiums  as 
a  condition  precedent  to  defending  against  the  validity 
of  a  policy  void  ab  initio.  We  do  not  feel  called  upon 
to  express  an  opinion  on  this  point,  as  it  is  not  directly 
involved  in  or  necessary  to  a  decision  in  this  case,  and 
for  the  further  reason  that  the  defendant,  according 
to  statements  of  its  counsel  in  its  briefs,  does  not  claim 
the  premiums  in  this  case  and  is  ready  to  return  them 
to  the  person  authorized  to  receive  them. 

The  defendant  should  have  been  permitted  to  make 
its  defense,  and  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


William  C.  Olbons,  Defendant  in  Error,  y.  WlUlains, 
Monlcer  &  Company,  Plaintiff  In  Error, 

Gen.  No.  20,541.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir  D. 
TxTBiTBAuoH,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1916. 

Statement  of  the  Case, 

Action  by  William  C.  Gibons  against  Williams,  Mon- 
lcer &  Company,  a  corporation,  on  a  verbal  contract 
for  services  rendered  in  negotiating  a  real  estate 
transaction. 

Defendant,  while  admitting  that  the  services  were 
rendered,  denied  that  it  had  agreed  to  pay  the  amount 
claimed  by  plaintiff. 
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Herbert  L.  Joseph  ft  Co.  y.  Leyy,  191  HI.  App.  695. 

To  reverse  a  judgment  on  the  verdict  of  the  jury 
for  two  hundred  and  fifty  dollars,  defendant  prose- 
cutes this  writ  of  error. 

Habby  B.  MHiLBB,  for  plaintiff  in  error. 

WnjiiAM  0.  GiBONS,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bbokebs,  9  92* — when  finding  of  jury  as  to  amount  due  for 
iervices  rendered  not  disturbed.  Where  In  an  action  for  seryicea 
rendered  in  negotiating  the  sale  of  realty,  the  rendering  of  the 
services  Is  not  disputed,  but  only  the  amount  agreed  to  be  paid 
therefor,  and  there  Is  evidence  tending  to  corroborate  plalntiffd 
testimpny  as  to  the  amount,  the  verdict  will  not  be  disturbed. 

2.  Bbokess,  9  5* — when  toant  of  license  not  defense  in  action  for 
services  in  negotiating  real  estate  transaction.  Where  an  action 
is  brought  on  a  promise  to  pay  for  services  rendered  for  negoti- 
ating a  real  estate  transaction,  the  fact  that  plaintilf  Is  not  a  li- 
censed broker  is  no  defense. 

8.  Appeal  Ain>  ebbob,  9  1034* — ^the  Appellate  Court  will  not  take 
Judicial  notice  of  city  ordinances. 


Herbert  L.  Joseph  &  Company,  Defendant  in  Error, 
Y.  Sidney  E.  Leyy,  Plaintiff  in  Error, 

Oen.  No.  30,578.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablks  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1916. 

•See  nilnola  Motei  Digest,  Vols.  XI  to  XY»  and  CnmiilattTe  Quarterly,  nune 
tople  and  Mellon  number. 
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Herbert  L.  Joseph  it  CSo.  v.  Levy,  191  111.  App.  595. 

Statement  of  tbe  Case. 

Action  by  Herbert  L.  Joseph  &  Company,  corpo- 
ration, against  Sidney  E.  Levy  as  guarantor  on  a  writ- 
ten contract  which  provided  for  certain  payments  to 
be  made  to  plaintiff. 

The  contract  involved  was,  in  part,  as  follows : 

'^In  consideration  of  the  settlement  of  the  aceonnt 
of  Mamie  Ward,  I  promise  to  pay  to  Herbert  L.  Joseph 

&  Col  Stock  No, — . Price  $65.00  I  hereby  agree 

to  pay  Herbert  L.  Joseph  &  Co.,  at  Chicago,  lU.,  or 
their  authorized  agent,  the  sum  of  $65.00  as  follows : 
$5.00  on  6-9-13  down  and  the  balance  in  wkly  install- 
ments of  $5.00  each,  payable  on  Monday  of  each  and 
every  wk  until  paid  in  fuU." 

This  was  followed  by  provisions  concerning  the  sale 
and  purchase  of  and  tiie  title  and  right  of  possession 
to  **said  property."  The  execution  of  the  contract 
was  in  the  following  form: 

'^Witness  my  hand  and  seal  this  4th  day  of  June, 
1913. 

(Customer)  Mrs.  May  Baker      (Seal) 

Address  428  S.  Morgan Mat 

(Guarantor)      Sidney  E.  Levy      (Seal) 
Address  105  W.  Monroe  St." 

Plaintiff  had  judgment  for  $50.50,  to  reverse  which, 
defendant  prosecutes  this  writ  of  error. 

Joseph  D.  Ibose,  for  plaintiff  in  error. 

Sidney  Lyon,  for  defendant  in  error. 

Mb.  Justice  McSubbly  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  QuABANTT,  I  7* — What  conHderotion  sufficient.  The  setae- 
ment  of  the  account  of  tbe  person  in  whose  behalf  a  guaranty  is 
given  with  the  person  receiving  the  guaranty  is  a  sufficient  oon- 
sideration  for  the  undertaking  of  the  guarantor. 

•See  nilnole  Notes  DIseet,  Vols.  XI  to  XV,  and  CnmalattTe  ilnarteriy.  aam« 
topic  Mid  Mctlon  namber. 
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Laskey  v.  Mendelsou  et  al.,  191  lU.  App.  697. 

2.  GuABANTT,  9  3* — when  signature  of  guarantor  iufflcient.  The 
signature  of  a  guarantor  below  and  to  the  left  of  the  signature  of 
the  person  making  a  contract  is  sufficient  to  make  him  a  guaran- 
tor without  the  addition  of  other  words. 

3.  Municipal  Court  of  Chicago,  §  13* — when  filing  of  amend' 
ment  ta  ftatemmit  of  claiv^  not  neoesswr^.  In  a  case  of  the  fOvrth 
class  In  the  Municipal  Court  of  Chicago,  where  leave  Is  given  a 
plaintiff  to  amend  his  statement  by  Increasing  the  amount  claimed, 
the  filing  of  an  actual  literal  amendment  Is  not  necessary  to  sup- 
port a  finding  for  the  Increased  amount 


S.  Laskev.  Defendant  in  Error,  y.  Samnel  Mendelson 
and  Benjamin  Mendelson,  trading  as  Mendelson 
Brothers,  Plaintiifs  in  Error. 

Gen.  No.  20,590.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S.  Ii4 
Buy,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.     Reversed  and  remanded.     Opinion  filed  March  8,  1916. 

Statement  of  the  Case. 

Action  by  H.  Laskey,  plaintiff,  against  Samuel  Men- 
delson and  Benjamin  Mendelson,  trading  as  Mendel- 
son Brothers,  defendants,  to  recover  the  purchase 
pnce  of  goods  alleged  to  have  been  sold  defendants. 

Defendants'  offer  of  evidence  tending  to  show  that 
the  goods  had  been  sold  to  other  than  defendants  was 
objected  to  by  plaintiff  on  the  ground  that  the  aflSda- 
vit  of  defense  contained  nothing  concerning  a  sale  to 
another  than  defendants  and  the  objection  was  sus- 
tained. 

Judgment  was  rendered  for  plaintiff  and  to  reverse 
the  judgment,  defendants  prosecute  this  writ  of  error. 

•8e«  nUnols  Notes  Dtreat,  VoU.  XI  to  JIV,  and  OomolaUTe  Quwrtovly^  wMBm 
'tople  and  MeUon  nmnber. 
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Kreuser  y.  The  Thomas  B.  Jeffery  Co.,  191  111.  App.  698. 

Moses,  Eosenthal  &  Kennedy,  for  plaintiffs  in 
error;  Julius  Moses  and  Sigmund  W.  David,  of  coun- 
sel. 

IsADOBB  S.  Blumenthal,  for  defendant  in  error. 

Mb.  Justice  McSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

PifADiNo,  I  28* — When  statement  of  evidence  in  affidavit  of  de> 
fenae  not  required.  In  an  action  for  the  purchase  price  of  goodB 
alleged  to  have  been  sold,  it  is  error  to  refuse  to  permit  defend- 
ants to  Introduce  testimony  tending  to  show  that  the  goods  were 
sold  to  another  than  defendants,  even  though  the  affidavit  of  de- 
fense did  not  set  up  the  sale  to  other  than  defendants. 


T.  Anthony   Ereuser,  Defendant   in   Error,  y.  The 
Thomas  B.  Jeffery  Company,  Plaintiff  in  Error. 

Gen.  No.  20,594.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C 
Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  191o. 

Statement  of  the  Case. 

Action  by  T.  Anthony  Kreuser,  plaintiff,  against 
The  Thomas  B.  Jeffery  Company,  a  corporation,  de- 
fendant, on  an  agreement  alleged  to  have  been  made 
by  defendant  to  seU  plaintiff's  automobile. 

For  plaintiff,  evidence  was  introduced  to  show  that 
in  the  spring  of  1911  he  purchased  a  1910  car  from 
defendant,  a  manufacturer  and  seller  of  automobiles, 
for  which  plaintiff  agreed  to  pay  one  thousand  five 
hundred  dollars,  and  paid  one  thousand  dollars  there- 

•8e«  nilnoto  MotM  Dlteft,  Vols.  XI  to  XY,  and  OomulattTe  QnarCarijr*  mm 
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of  in  cash  and  gave  his  notes  for  five  hundred  dollars, 
due  in  one  year,  for  the  balance ;  that  defendant  agreed 
to  overhaul  the  chassis  thoroughly  and  to  give  it  the 
same  guaranty  as  its  1911  cars.  Plaintiff  also  intro- 
duced testimony  that  the  car  was  defective  and  had  not 
been  repaired  or  altered  as  defendant  had  agreed; 
that  he  had  made  many  complaints  to  defendant's 
manager  and  had  taken  the  car  to  defendant's  shops 
many  times  and  finally,  in  May,  1911,  left  it  in  defend- 
ant's garage.  He  further  testified  that  in  November, 
1911,  the  manager,  acting  for  defendant,  agreed  to  sell 
the  car  for  plaintiff  for  not  less  than  one  thousand  two 
hundred  dollars,  and  out  of  the  proceeds  to  cancel  the 
notes  and  pay  plaintiff  the  balance  of  seven  hundred 
dollars,  or  any  balance  that  the  car  might  bring  in 
excess  of  one  thousand  two  hundred  dollars. 

Defendant  contended  that  no  such  agreement  had 
been  made,  and  correspondence  of  plaintiff,  subsequent 
to  the  date  of  the  alleged  agreement  purporting  to  tell 
the  ** entire  story,"  was  introduced  in  which  no  men- 
tion was  made  of  the  agreement 

Defendant's  manager,  who  testified,  made  no  defi- 
nite denial  of  plaintiff's  version  of  the  conversation 
in  which  the  agreement  was  alleged  to  have  been  made. 

A  former  employee  of  defendant  testified,  as  did 
plaintiff,  that  the  car  had  not  been  given  the  agreed 
overhauling. 

To  reverse  a  judgment  for  plaintiff  for  seven  hun- 
dred dollars,  defendant  prosecutes  this  writ  of  error. 

Pabkeb  &  Ejng,  for  plaintiff  in  error. 

H.  G.  CoLSON,  for  defendant  in  error. 

Mb.  Justiob  McSubely  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1  OcmTBACTB,  §  372^ — when  evidence  tufflcieni  to  e9tabU$h  agree- 
inent  for  Bale  of  automoHle,  In  an  action  to  recover  on  an  agreement 
alleged  to  hare  been  made  for  the  sale  of  plaintiff's  automo- 
bile, wbere  the  plaintiff's  evidence  as  to  the  agreement  is  not  only 
substantially  uncontradicted,  except  in  so  far  as  it  is  weakened  by 
the  fact  that  in  his  letters  to  defendant,  subsequent  to  the  date 
of  the  alleged  agreement,  in  which  he  undertook  to  state  the  cir- 
cumstances of  the  transactions  betwe^i  them,  plaintiff  made  no 
mention  of  such  an  agreement,  but  there  are  other  facts  tending 
to  support  his  contention,  and  defendant's  evidence  contains  no 
definite  denial  of  plaintiff's  evidence  of  the  circumstances  of  the 
making  of  the  agreement,  a  verdict  for  thia  plaintiff  will  not  be 
disturbed. 

2.  Sales,  t  17* — when  consideration  auffldent.  Where  plaintifl 
purchased  from  defendant  an  automobile  which  was  manufactured 
the  year  before,  paying  part  of  the  price  in  cash  and  giving  his 
notes  due  in  one  year  for  the  balance,  and  defendant  gave  him  the 
same  guaranty  for  the  car  as  was  given  for  its  cars  for  the  cur- 
rent year,  either  the  payment  of  the  notes  before  due  or  release 
by  plaintiff  of  defendant's  guaranty  would  be  sufficient  consid- 
eration to  support  an  agreement  by  defendant  to  sell  the  car  lor 
plaintiff  for  a  minimum  price  and  apply  the  proceeds  to  the  cancella- 
tion of  plaintiff's  notes  and  pay  him  the  balance. 

Z4  Appeal  and  bbbob,  9  1466* — when  admission  of  evidence  in 
corroboration  not  error.  Even  though  certain  evidence  tending  to 
prove  the  consideration  for  a  contract  may  not  be  competent,  Its 
admission  Is  not  error  where  plaintiff  has  testified  folly  to  the 
same  fact  without  objection. 

Bbowit,  p.  J.  dissenting. 


Frank  Benko^  Defendant  in  Error,  y.  Eate  Lenard, 
Plaintiflr  in  Error. 

Gen.  No*  20,613.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Vud  O. 
Hill,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  8,  1916. 

*See  lUlnols  Notes  DIsest,  Vols.  XI  to  XT,  and  CvmnlatlT*  Qvftrtorlj,  ammb 
tople  Mid  Mctlon  number. 
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Statement  of  the  Case. 

Aotion  by  Frank  Benko,  plaintiff,  against  Kate  Leu- 
ard,  defendant,  to  recover  two  hundred  dollars  paid 
by  plaintiff  to  defendant  as  earnest  money  upon  a  con- 
tract for  the  purchase  and  sale  of  real  estate.  The 
contract  is  in  part  as  follows : 

**THIS  MEMORANDUM  WITNESSETH,  That 
Kate  Lenard  hereby  agrees  to  sell,  and  Frank  Benko 
agrees  to  purchase  at  the  price  of  Mghteen  Thousand 
Dollars,  the  following  described  real  estate,  situated 
in  Cook  County,  Illinois. 

(Here  is  given  description  of  the  property.) 

**  Said  purchaser,  Frank  Benko,  has  paid  Two  Hun- 
dred ($200.00)  Dollars  as  earnest  money,  to  be  applied 
on  said  purchase  when  consummated,  and  agrees  to 
pay  the  sum  of  Seventeen  Thousand  Eight  Hundred 
($17,800.00)  Dollars^  sixty  days  after  the  date  hereof, 
provided  that  the  said  Kate  Lenard  at  that  time  deliv- 
ers to  hiTn  a  good  and  sufficient  Warranty  Deed  with 
release  of  dower,  conveying  to  said  purchaser  a  good 
title  to  said  premises,  and  upon  the  further  condition 
that  the  abstract  of  title  to  said  premises  shows  a  good 
tiiJe. 

**A  complete  Abstract  of  Title  or  merchantable  copy 
to  be  furnished  within  a  reasonable  time,  with  a  con- 
tinuation thereof  brought  down  to  this  date.  In  case 
the  title  upon  examination  is  found  materially  defect- 
ive within  ten  days  after  said  Abstract  is  furnished, 
then  unless  the  material  defects  be  cured  within  a 
reasonable  time  after  written  notice  thereof,  the  said 
earnest  money  should  be  refunded  to  the  said  Frank 
Benko,  and  in  addition  to  said  earnest  money  the  said 
Kate  Lenard  shall  pay  to  him,  the  amount  of  his 
expenditures  and  loss  that  he  has  sustained  by  reason 
of  this  contract. 

**  Should  said  purchaser  fail  to  perform  this  contract 
pronaptly  on  his  part,  at  the  time  and  in  the  manner 
herein  specified,  the  earnest  money  paid  as  above  shall, 
at  the  option  of  the  vendor,  be  forfeited  as  liquidated 
damages,  including  commissions  payable  by  vendor, 
and  this  contract  shall  be  and  become  null  and  void. 
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Time  is  of  the  essence  of  this  contract,  and  of  all  the 
conditions  thereof.        

**IN  TESTIMONY  WHEEEOF,  said  parties  here- 
to  set  their  hands  this  8th  day  of  June,  A.  D.  1912. 

Kate  Lenard, 
Frank  Benko." 

The  evidence  showed  that  defendant  brought  the 
abstract  to  the  attorney  in  whose  office  the  contract 
was  drawn  and  that  it  remained  there  imtil  after  the 
expiration  of  the  sixty-day  period.  After  the  period 
expired,  defendant  tendered  a  warranty  deed  to  plain- 
tiff who  declined  to  receive  it  and  demanded  the  return 
of  the  earnest  money. 

Judgment  for  plaintiff  for  two  hundred  dollars  was 
rendered  and  to  reverse  this  judgment,  defendant  sues 
out  this  writ  of  error. 

BuBRES  &  St.  Geobob,  for  plaintiff  in  error;  Maxi- 
milian J.  St.  Geobqb,  of  counsel. 

Thomas  J.  Peden  and  Boy  C.  Mbbbioe,  for  defend- 
ant in  error. 

Mb.  Justiob  McSusEiiY  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  9  8* — when  evidence  iufflcient  to  estdb- 
Ush  relation.  Evidence  examined  in  action  to  recover  earnest 
money  paid  upon  a  contract  for  the  purchase  and  sale  of  real  estate 
and  held  to  warrant  a  finding  that  the  attorney  drafting  the  con- 
tract was  acting  as  defendant's  agent 

2.  Vendor  and  pxtrchaber,  |  121* — when  delivery  to  vendor'9 
agent  tMt  delivery  to  purchaser.  Delivery  of  an  abstract  of  title 
by  the  vendor  of  the  land  to  such  vendor's  agent  does  not  consti- 
tute a  delivery  to  the  purchaser. 

3.  Vendor  and  purchaser,  9  121* — when  tender  of  warranty 
deed  does  not  cure  default  in  giving  abstract  of  title.  Where  a 
contract  for  the  purchase  and  sale  of  realty  provides  that  an  ab- 

•See  nilnola  NotM  Dlteft,  Vols.  ZI  to  XV,  and  CnmaliittT*  QnarCarijr.  wmnm 
tople  and  Metlon  nmnbflr. 
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stract  of  title  shall  be  delivered  to  the  purchaser  in  a  reasonable 
time  and  that  it  shall  show  a  good  title  and  that  the  vendor  shall 
deliver  a  warranty  deed  sixty  days  after  the  date  of  the  contract, 
a  tender  of  the  deed  after  the  expiration  of  the  sixty-day  period 
and  while  the  vendor  is  in  default  as  to  the  abstract  is  insufficient 
where  the  purchaser  demanded  a  return  of  the  earnest  money  and 
showed  his  intention  to  rescind. 


Elmer  S.  Eppsteln,  Defendant  in  Error,  t.  M.  &  M. 
Hotel  Company,  Plaintiff  In  Error. 

Gen.  No.  20,628.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
KEAiiNB,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  8,  1916. 


Statement  of  the  Case. 

Action  by  Elmer  S.  Eppstein,  plaintiff,  against  M. 
ft  M.  Hotel  Company,  a  corporation,  defendant,  to 
recover  judgment  for  clothes  and  a  handbag  alleged  to 
have  been  stolen  from  plaintiff's  room  in  defendant's 
hotel. 

Defendant's  contention  was  that  plaintiff  was  a  per- 
manent lodger  and  not  a  transient  guest  and  that 
therefore  it  was  not  to  be  held  to  the  liability  of  an 
innkeeper  but  that  its  relation  was  merely  that  of 
lodging  house  keeper. 

On  the  submission  to  the  jury  of  a  special  interroga- 
tory embodying  this  issue,  it  found  that  plaintiff  was 
not  a  permanent  lodger  and  judgment  was  rendered 
for  plaintiff.  To  reverse  this  judgment,  defendant 
prosecutes  this  writ  of  error. 
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Joseph  D.  Ibosb^  for  plaintiff  in  error, 
Aabon  E.  Eppstbin,  for  defendant  in  error. 

Mb.  Justice  MgSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  INKTKKEPEBB,  9  3* — whcn  evidence  sufficient  to  $haw  gucBt  not 
permanent  lodger.  Evidence  examined  and  held  sufficient  to  war- 
rant finding  that  plaintiff  was  a  transient  guest  and  not  a  perma- 
nent lodger. 

2.  MxmiciPAL  CouBT  or  Chicago,  §  26* — when  exclusion  of  itate- 
ment  not  error.  In  an  action  in  the  Municipal  Co«rt  of  Chicago 
it  is  not  error  to  exclude  as  evidence  an  amended  statement  of 
claim  not  signed  by  plaintiff  and  subsequently  withdrawn. 


Frank  N.  Derby^  Defendant  in  Error,  y.  Herman 
Gudichsen  and  Matilda  P.  Gadichsen,  PlaintiflFs  in 
Error. 

Gen.  No.  20,64<(. 

BBOKsas,  §  90* — when  evidence  sufficient  to  show  perform- 
ance of  contract.  In  an  action  by  a  real  estate  broker  to  recover 
commissions  for' services  in  negotiating  a  contract  for  the  exchange 
of  defendants'  real  estate  where  the  evidence  shows  that  the  other 
party  to  the  contract  owned  the  property  which  he  offered  In  ex- 
change, though  he  had  the  title  taken  in  the  name  of  another  when 
he  purchased  it,  it  is  sufficient  to  show  that  plaintiff  had  procured 
the  execution  of  a  valid  and  enforceable  contract  and  to  support 
a  recovery  of  the  commissions  provided  for  in  the  contract 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  WnuAM  N. 
Gbmmiia  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Chytraus,  Healt  &  Fbost  and  Edwin  Whim  Moobb^ 
for  plaintiffs  in  error. 

Abthub  a.  Basse,  for  defendant  in  error. 

•See  lUlnoIs  Notes  Digest,  Vols.  XI  to  XV,  And  CiiBiaUUi¥«  QnarCarijr,  mom 
topic  and  section  namber. 
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Mr.  Justicb  McSurely  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  commissions  under  a  contract  made 
between  the  defendants  and  Edward  J.  Novak  pro- 
viding for  the  exchange  of  real  estate.  Upon  trial 
plaintiff  had  judgment  for  two  hundred  dollars,  which 
is  the  amount  provided  for  by  the  contract  to  be  paid 
by  the  defendants.  The  property  which  Novak  agreed 
to  give  in  exchange  for  defendants*  property  was  a 
farm  in  the  county  of  Marinette  and  State  of  Wiscon- 
sin. That  the  services  in  the  negotiation  of  the  con- 
tract were  rendered  by  plaintiff  is  not  disputed,  but  the 
point  defendants  made  upon  the  trial  and  now  present 
to  this  court  as  a  basis  for  a  reversal  is  that  the  plain- 
tiff is  required  to  prove  that  Novak  **had  a  good  and 
sufficient  title'*  to  the  farm,  and  that  no  proof  of  such 
fact  was  offered. 

It  is  urged  by  the  defendants  that  the  law  is  that  a 
real  estate  broker  suing  for  commissions  for  procuring 
an  exchange  of  pieces  of  real  estate  must  prove  that 
the  opposite  party  has  a  good  and  sufficient  title  to  the 
lands  agreed  by  him  to  be  conveyed,  and  in  case  of 
failure  to  make  such  proof  no  recovery  can  be  had. 
Whether  or  not  this  is  the  law  we  do  not  feel  called 
upon  to  determine,  for  the  reason  that  in  our  opinion 
the  evidence  sufficiently  shows  that  Novak  had  the 
right  to  sign  the  contract  in  question  and  that  the 
defendants  could,  if  they  had  seen  fit,  have  enforced 
its  performance  by  him.  It  is  not  denied  that  Novak, 
as  he  testified,  owned  the  Wisconsin  farm,  and  when  he 
bought  it  he  had  the  title  taken  in  the  name  of  ''James 

J .*'    These  facts  bring  the  case  exactly  within  the 

decision  in  the  case  of  Kuhn  v.  Eppstein,  219  111.  154, 
where  it  was  held  that  the  person  holding  the  title  held 
it  merely  as  an  agent  of  the  owner  and  subject  to  his 
order,  the  court  in  its  opinion  saying:  ''The  contract 
was  signed  by  the  real  equitable  owner  of  the  premises. 
It  cannot  be  disputed  that  he  had  full  power  and  au- 
thority to  make  the  contract  of  sale,  or  to  make  any 
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other  disposition  of  his  own  property  as  he  might  see 
fit  •  •  •we  see  no  reason  why  the  contract  was  not 
mutual  and  could  not  be  enforced  by  either  of  the 
parties  thereto,  one  against  the  other/'  We  think  this 
opinion  is  decisive  of  the  point  before  us.  It  follows 
therefore  that  the  plaintiff,  having  been  the  means  of 
procuring  the  execution  of  a  valid  and  enforceable  con- 
tract between  the  parties  was  entitled  to  the  commis- 
sion as  therein  provided. 

We  do  not  think  there  is  any  merit  in  the  point 
that  Harold  J.  Derby,  an  alleged  copartner  of  the 
plaintiff,  should  also  have  been  made  a  plaintiff.  An 
examination  of  the  record  does  not  sustain  the  conten- 
tion of  the  defendants  that  there  is  a  copartnership 
consisting  of  Frank  N.  Derby  and  Harold  J.  Derby. 

We  see  no  reason  to  disturb  the  finding  and  judg- 
ment, and  the  judgment  is  affirmed. 

Affirmed. 


Aetna  Life  Insurance  Company,  Defendant  in  Error, 
T.  Wadeford  Electric  Company,  Plaintiif  in  Error. 

Gen.  No.  20,693.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  8,  1915. 

Statement  of  the  Case. 

Action  by  Aetna  Life  Insurance  Company,  plaintiff, 
against  Wadeford  Electric  Company,  a  corporation, 
defendant,  to  recover  premiums  alleged  to  be  due  un- 
der certain  policies  of  liability  insurance  issued  at  the 
special  instance  and  request  of  defendant. 
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Defendant's  affidavit  of  defense  was  struck  from  the 
files,  as  was  also  its  amended  aJIidavit  of  defense. 
No  propositions  of  law  were  submitted. 

To  reverse  judgment  for  plaintiff  for  $82.22  en- 
tered on  his  affidavit  of  claim,  defendant  prosecutes 
this  writ  of  error. 

Daniel  M.  Mickey,  for  plaintiff  in  error. 

Frederick  K.  Wabne,  for  defendant  in  error. 

Mr.  Justice  McSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  9  27* — when  motions  and  orders 
not  reviewable.  Motions  and  orders  striking  affidavits  of  defense 
from  the  files  cannot  be  reviewed  on  a  writ  of  error  unless  they 
are  preserved  by  a  bill  of  exceptions. 

2.  Municipal  Coubt  of  Chicago,  9  26* — when  matters  not  pre- 
served in  record  not  revietoable.  On  a  writ  of  error  to  reverse 
a  Judgment  In  an  action  to  recover  premiums  alleged  to  be  due 
under  insurance  policies,  where  the  policies  are  not  preserved  in 
the  record,  the  court  cannot  consider  their  provisions. 


The  Lord  &  Bnshnell  Company,  Defendant  in  Error, 
T.  Yf.  J.  Campbell,  trading  as  W.  J.  Campbell  Lum- 
ber Company,  Plaintiff  in  Error. 

Gen.  No.  20,726.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Reversed  and  judgment  here.  Opinion  filed  March  8, 
1915. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CiimiiUiUYo  QuArtetly,  wmmm 
topic  and  section  number. 


608  Apfsllatb  Cotjbts  of  Ilunoib. 

The  Lord  ft  Bushnell  Co.  t.  Campbell,  191  IlL  App.  607. 

Statement  of  the  Case. 

Action  by  The  Lord  &  Bushnell  Company,  a  corpora- 
tion, plaintiff,  against  W.  J.  Campbell,  trading  as  W. 
J.  Campbell  Lumber  Company,  defendant,  to  recover 
an  unpaid  balance  claimed  to  be  due  for  the  purchase 
of  certain  lumber  sold  to  defendant.  The  sale  and  de- 
livery of  the  lumber  at  the  price  alleged  was  admitted 
by  defendant,  but  he  claimed  to  have  had  a  contract 
with  plaintiff  for  further  lumber  at  the  same  price  and 
that  this  contract  was  violated  by  plaintiff's  refusal  to 
deliver  the  balance  of  the  lumber,  to  the  damage  of 
defendant. 

The  agreement  between  the  parties  was  created 
through  letters  between  them  which  were  introduced 
in  evidence. 

Plaintiff's  statement  of  claim  also  included  an  item 
for  an  allowance  on  lumber  bought  of  defendant  but 
rejected  by  plaintiff  and  an  agreement  by  defendant  to 
make  such  allowance  was  established. 

To  reverse  a  judgment  for  plaintiff  for  $359.19,  de- 
fendant prosecutes  this  writ  of  error. 

MoBSB  IvBS,  for  plaintiff  in  error. 

Louis  J.  Bbhan,  for  defendant  in  error. 

Mb.  Justice  MoSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Setoft  and  becoupmknt,  §  40* — when  evidence  inaufflcient 
to  establish,  Eyidence  examined  and  held  insufficient  to  estabUsh 
contract  whereon  claim  of  setroff  based. 

2.  Contracts,  S  372* — when  existence  not  affected  by  destruo- 
tion  of  writing  evidencing  it.  The  fact  that  the  original  writing 
evidencing  the  terms  of  an  agreement  entered  into  between  the 
parties,  which  was  signed  and  delivered,  is  destroyed  does  not 
destroy  the  agreement,  but  the  terms  of  the  agreement  may  be . 
shown  by  introducing  a  copy. 

•8«e  nilnols  Notes  Dlsert.  YoU,  XI  to  XY.  and  Cmnulativo  Qiuuterly,  &mmb 
topic  and  Motion  nunbor. 
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Juilliard  v.  Friedman,  191  111.  App.  609. 


Augustus  D.  Juilliard  et  al.,  Defendants  in  Error,  y. 
Jacob  Friedman,  Plaintiff  in  Error. 

Gen.  No.  20,147.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
SiTLLivAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
:it  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1915. 

Statement  of  the  Case. 

Action  by  Augustus  D.  Juilliard  and  others  against 
Jacob  Friedman  to  recover  for  the  contract  price  of 
silk  alleged  to  have  been  sold  and  delivered  to  de- 
fendant, and  which  defendant  denied  having  ordered. 
Judgment  in  a  prior  trial  was  reversed  in  174  111.  App. 
259.  Upon  the  second  trial  plaintiff  again  recovered 
judgment,  from  which  defendant  brings  error. 

Julius  Heldman  and  Simon  La  Gbou,  for  plaintiff 
in  error. 

Edward  J.  Queeny  and  William  J.  Lacey,  for  de- 
fendants in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  $  344* — what  is  measure  of  damages  where  purchaser 
refuses  to  accept  goods.  Where  the  purchaser  of  goods  refuses  to 
accept  the  same  and  the  goods  are  permanently  retained  hy  the 
seller  or  resold  by  him,  in  an  action  against  the  purchaser  the 
measure  of  damages  is  not  the  full  contract  price,  but  the  excess, 
If  any,  of  the  contract  price  over  the  market  price  of  the  goods  at 
the  time  and  place  of  the  delivery  to  the  defendant 

2.  Evidence,  §  58* — when  evidence  of  private  custom  inadmis- 
sihle.  In  an  action  by  the  sellers  of  goods  against  the  purchaser 
who  refused  to  accept  same,  claiming  that  he  had  never  ordered 
the  goods,  evidence  of  a  private  custom  of  plaintiffs  unknown  to 
defendant,  as  to  their  method  of  sending  out  bills  for  goods  sold, 
held  erroneously  admitted. 

*8ee  niinolB  Notes  Dixest,  Vols.  XI  to  XV,  and  CumoIatlTe  Quarterly,  saino 
tople  and  section  number. 
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De  Tarnowsky  v.  Walker,  191  111.  App.  610. 


George  de  Tarnowsky,  Defendant  in  Error,  t.  Charles 
H.  Walker,  Plaintiff  in  Error. 

Gen.  No.  20,164.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wiixiam  N. 
Oemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1916. 

Statement  of  the  Case. 

Action  by  George  de  Tarnowsky  against  Charles  H. 
Walker  to  recover  for  medical  services  rendered  de- 
fendant's minor  son  who  was  injured  by  a  freight 
car,  his  leg  having  been  crushed  from  the  ankle  nearly 
to  the  knee.  Plaintiff  had  apparently  been  called  by  a 
witness  to  the  accident.  On  the  second  day  after  the 
accident  defendant,  with  plaintiff's  consent,  called  his 
family  physician,  Dr.  McClintock,  to  see  the  boy. 
Plaintiff  testified  that  his  condition  on  that  day  was 
very  bad,  that  '*  it  looked  as  though  he  might  pass  away 
that  day,"  and  in  order  to  tide  him  over  the  crisis  he 
injected  a  saline  solution.  His  condition  immediately 
improved  and  on  the  following  day  the  boy  was  re- 
moved to  another  hospital  and  plaintiff's  connection 
with  the  case  terminated. 

Defendant  endeavored  to  show  by  Dr.  McClintock 
that  plaintiff  admitted  that  he  had  exhausted  his  medi- 
cal knowledge  and  that  the  saline  solution  had  been 
injected  at  the  suggestion  of  the  witness;  but  the  prof- 
fered evidence  was  excluded.  In  the  course  of  the 
examination  of  Dr.  McClintock  the  following  occurred 
in  the  presence  of  the  jury : 

''Mr.  Bishop.  Who,  if  anyone  at  that  time  sug- 
gested to  you — 

A.    I  did. 

Q.    — the  application  or  use  of  this  saline  solntiont 

Mr.  Holton:    I  object 
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The  Court  (to  the  witness) :  Leave  the  witness 
stand.  You  knew  that  question  was  to  be  objected  to 
and  you  deliberately  answered  it,  as  you  have  several 
times  before, — aching  here  all  this  time  to  get  in  that 
answer  to  that  question/' 

Thereupon,  the  witness  left  the  witness  stand,  and 
the  Court  said  to  defendant's  counsel:  ** Proceed  with 
some  other  witness  and  get  a  vntness  who  is  willing 
to  he  fair/'  Counsel  replied  that  he  had  no  other  wit- 
ness, but  would  make  an  oflfer  of  proof  out  of  the  hear- 
ing of  the  jury .  An  argument  ensued  between  the  court 
apd  counsel  in  the  presence  of  the  jury,  in  the  course  of 
which  the  Court  used  the  following  language:  "This 
witness,  after  deliberately  warning  him  two  or  three 
times, — he  deliberately  tried  to  inject  his  answer  in 
before  counsel  got  in  his  objection — he  did  it  design- 
edly, with  a  purpose,  and  when  this  is  done — done 
repeatedly — the  witness  is  no  longer  entitled  to  sit  on 
a  witness  stand  and  be  heard.  •  •  •  This  witness 
seems  overly  anxious.  It  is  not  proper  that  one  mem- 
ber of  the  profession  should  be  overly  anxious  to 
punish  another  member  of  a  profession  even  though 
parties  may  differ.  But  when  a  witness  of  that  kind 
takes  deliberate  opportunity  to  deliberately  defeat 
some  other  member  of  the  profession,  it  seems  to  me 
going  entirely  outside  the  bounds.  *  *  *  He  is  one 
of  those  very  smart  young  doctors  that  want  to  show 
he  knows  it  all  and  no  other  physician  knows  what 
he  is  acting  on.  He  thought  that  he  would  show  us,  in 
spite  of  court  and  in  spite  of  counsel  and  everybody 
and  anybody  else,  he  was  going  to  show  how  smart 
he  was.  He  will  find  out  that  courts  of  justice  are  not 
constituted  for  such  purposes  as  that." 

The  defendant  offering  no  further  testimony  the 
court  directed  a  verdict  for  plaintiff,  from  a  judgment 
on  which  defendant  brings  error. 

P.  H.  Bishop,  for  plaintiff  in  error. 

Hblmbb,  Moxjlton,  Whitman  &  Whitman,  for  de- 
fendant in  error;  Chakles  B.  Holton,  of  counsel. 


612  ApPBlIiATB   COUBTS  OF  IlUNOIB. 

De  Tarnowsky  t.  Walker,  191  IlL  App.  610. 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Phtsigians  and  surgeons,  §  28* — wJiat  evidence  competent 
in  action  for  services.  Where  in  an  action  by  a  physician  against 
a  father  for  medical  services  rendered  to  his  minor  child,  injured 
in  an  accident,  the  plaintiff  testified  that  the  condition  of  the  child 
indicated  a  rapidly  approaching  fatal  termination  when  he  in- 
jected a  saline  solution  into  the  veins,  causing  an  immediate  im- 
provement, refusal  to  permit  defendant's  family  physician,  called 
into  consultation  with  plaintiff  at  defendant's  request,  to  testify 
that  the  saline  injection  was  made  at  his  suggestion,  plaintiff  hav- 
ing admitted  to  him  that  he  had  reached  the  end  of  his  medical 
resources,  was  erroneous,  since  it  would  have  a  tendency  to  prove 
failure  on  plaintiff's  part  to  use  due  care  in  his  treatment 

2.  Tbial,  §  71* — when  court  without  power  to  direct  witness  to 
leave  stand.  While  the  trial  court  has  full  power  to  punish  a  wit- 
ness for  wilful  disobedience  of  its  warning  not  to  answer  questions 
in  advance  of  objection,  it  was  without  power  to  exclude  Ms  com- 
petent evidence  or  deprive  a  party  of  the  benefit  of  his  testimony 
by  compelling  him  to  leave  the  witness  stand*  on  account  of  an 
alleged  violation  of  such  a  warning. 

3.  Tbial,  §  45* — when  remarks  of  trial  court  prejudicial.  Re- 
marks of  a  trial  judge  on  peremptorily  ordering  a  witness  to  leave 
the  stand  because  of  giving  answers  to  questions  in  advance  of  ob- 
jection, which  were  of  such  a  character  as  to  discredit  the  witness 
and  his  testimony,  held  prejudicial. 

4.  Physicians  and  subgeons,  §  28* — what  constitutes  question 
of  fact  as  to  value  of  services.  In  an  action  by  a  physician  to  re- 
cover for  medical  services  to  defendant's  minor  child,  who  was 
Injured  in  an  accident,  testimony  of  defendant's  family  physician, 
who  was  called  into  consultation  with  plaintiff  at  defendant's  re- 
quest, that  the  child's  condition  indicated  that  death  was  imminent, 
that  plaintiff  admitted  having  reached  the  end  of  his  medical  re- 
sources whereupon  he  suggested  to  plaintiff  the  injection  of  a 
saline  solution,  after  which  the  child's  condition  immediately  im- 
proved, that  if  such  injection  had  been  made  earlier  it  would  not 
have  been  necessary  to  remove  as  much  of  the  child's  leg  as  was 
afterwards  amputated,  has  a  tendency  to  raise  an  issue  of  fact 
as  to  whether  plaintiff's  services  were  of  any  value. 

5.  Physicians  and  surgeons,  §  24* — what  constitutes  a  defense 
in  action  for  services.  In  an  action  by  a  physician  to  recover  for 
medical  services  rendered  defendant's  minor  child,  proof  that  plain- 
tiff's services  were  of  no  value  constitutes  a  defense. 

•See  IIllxioiR  Notes  Dlfrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterlyp  rami 
topic  and  sect  Ion  number. 
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Central  Trust  Co.  v.  Smurr  ft  Kamen  Machine  Co.,  191  111.  App.  613. 


Central  Trust  Company  of  Illinois^  Defendant  in 
Error^  y.  Smurr  &  Kamen  Machine  Company, 
Plaintiff  in  Error. 

Oen.  No.  20,178. 

1.  CoBPOBATiONS,  S  457* — when  liable  on  accommodation  note.  A 
manufacturing  corporation  executing  and  delivering  a  promissory 
note  to  another  corporation  solely  for  the  accommodation  of  the  lat- 
ter, who  indorsed  and  sold  it  to  an  innocent  purchaser  for  value 
hefore  maturity  and  without  notice  that  it  was  accommodation 
paper,  is  liahle  thereon  at  the  suit  of  the  bona  fide  holder. 

2.  Bills  and  notes,  §  240* — when  purchase  of  accommodation 
paper  bona  fide  purchaser.  One  purchasing  accommodation  paper 
of  a  business  corporation  in  good  faith,  before  maturity,  without 
notice  of  its  character  as  accommodation  paper  and  paying  therefor 
the  full  face  value  of  the  paper,  less  six  per  cent  discount,  is  a 
bona  fide  purchaser  for  value. 

Pam,  J.,  took  no  part  in  the  decision  of  this  case. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C.  Hill, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.    AfBrmed.    Opinion  filed  March  11,  1915. 

Albbbt  0.  Olson,  for  plaintiff  in  error;  Jambs  J. 
Leahy,  of  counsel. 

Pam  &  HuBD,  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  FiycH  delivered  the  opinion 
of  the  court. 

The  question  presented  in  this  case  is  whether  the 
promissory  note  of  an  Illinois  manufacturing  corpora- 
tion, which  is  executed  and  delivered  to  another  cor- 
poration solely  for  the  accommodation  of  the  latter, 
and  which  is  indorsed  and  sold  to  a  third  party,  who 
buys  in  good  faith  before  maturity  and  without  notice 
that  it  was  accommodation  paper,  can  be  enforced  as 
against  the  maker, 

*8ee  nilnols  Notes  DlgeBt,  Yol^  XI  to  XY,  ud  CmnalatlTe  Qwuteriy.  «>-«^ 
toplo  and  secticm  number.  ^' 
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Plaintiff  in  error  (hereinafter  called  the  defendant), 
an  Illinois  corporation  engaged  in  the  manufacture 
and  sale  of  vehicles,  machinery  and  tools,  on  July  28, 
1913,  executed  and  delivered  its  promissory  note  of 
that  date  for  $675,  due  one  hundred  days  after  date 
with  interest  at  six  per  cent.,  payable  to  the  order  of 
the  Illinois  Spring  and  Wire  Company.  Shortly  after 
receiving  it,  the  payee  indorsed  the  note  in  blank,  and 
sold  it  to  defendant  in  error,  a  banking  corpora- 
tion (hereinafter  called  the  plaintiff),  who  paid  to  the 
payee  the  face  value  of  the  same,  less  six  per  cent, 
discount.  The  bank  had  no  information  about  the 
paper  except  what  appeared  on  its  face,  and  made  no 
inquiry  concerning  the  same,  furtlier  than  to  look  up 
the  rating  of  the  maker  in  the  commercial  agency  re- 
ports. The  payee  was  a  dei)ositor  in  the  plaintiff's 
bank  and  had  discounted  other  promissory  notes  in  a 
similar  manner  prior  to  this  occurrence.  The  note 
not  being  paid  at  maturity,  the  bank  brought  suit 
upon  the  same  against  the  maker  in  the  Municipal 
Court.  Upon  the  trial,  the  defendant  attempted  and 
offered  to  prove  that  it  had  received  no  consideration 
or  benefit  of  any  kind  for  the  note,  and  that  it  was 
given  to  the  payee  purely  as  an  accommodation  for 
the  purpose  of  enabling  the  latter  to  raise  money  with 
which  to  meet  and  pay  its  (the  payee's)  obligations. 
The  court  sustained  objections  to  the  offered  proof 
and,  no  other  defense  being  interposed,  entered  a  find- 
ing in  favor  of  the  bank  for  the  full  amount  of  the 
note  and  interest.  This  writ  of  error  was  sued  out  to 
reverse  the  judgment  entered  upon  that  finding. 

The  argument  of  counsel  for  the  defendant  pro- 
ceeds upon  the  theory  that  the  execution  and  delivery 
of  the  note  in  question  was  an  idtra  vires  act  on  the 
part  of  the  defendant  corporation,  and  it  is  insisted 
that  for  this  reason  the  note  was  and  is  absolutely 
void,  even  in  the  hands  of  a  bona  fide  purchaser  for 
value  before  maturity,  without  notice  of  the  fact  that 
it  was  accommodation  paper. 
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In  support  of  this  contention,  a  number  of  Illinois 
cases  are  cited  upon  the  general  doctrine  of  ultra  vires. 
All  of  these  cases,  however,  are  essentially  different 
from  this  case,  on  the  facts,  and  none  of  them  presents 
exactly  the  same  questions  of  law  that  are  involved  in 
this  case.  Most  of  the  cases  cited  follow  the  principles 
first  announced  in  the  well-known  case  of  National 
Home  Building  &  Loan  Ass'n  v.  Home  Sav.  Bank,  181 
HI.  35,  to  which  they  nearly  all  refer.  The  contract 
sought  to  be  enforced  in  that  case  consisted  of  a  clause 
in  a  deed  of  certain  real  estate  to  a  building  and  loan 
association,  whereby  it  was  agreed  that  the  associa- 
tion should  assume  and  pay  an  existing  incumbrance 
upon  the  same,  and  the  court  held  not  only  that  the  as- 
sumption of  such  an  indebtedness  was  beyond  the 
statutory  powers  of  the  corporation,  but  that  every 
person  dealing  with  such  a  corporation  is  charged  with 
notice  of  its  powers  and  limitations  and  cannot  plead 
ignorance  in  avoidance  of  the  defense  of  ultra  vires. 
The  invalidity  of  the  contract  there  in  question  was 
established  when  it  appeared,  by  a  mere  examination 
of  the  statute,  that  the  corporation  had  no  power  to 
make  such  a  contract  under  any  circumstances.  In  the 
opinion  filed  in  that  case,  however,  the  following  lan- 
guage is  quoted  with  approval,  from  the  case  of  Davis 
V.  Old  Colony  R.  Co.,  131  Mass.  258:  ''There  is  a 
clear  distinction,  as  was  pointed  out  by  Mr.  Justice 
Campbell  in  Zabriskie  v.  Cleveland,  Columbus  dt  Cin^ 
cinnati  Railroad  Co.,  23  How.  381,  398,  by  Mr.  Justice 
Hoar  in  Monument  Bank  v.  Globe  Works,  101  Mass. 
57,  58  and  by  Lord  Chancellor  Cairns  and  Lord  Hath- 
erly  in  Ashbury  Railway  Carriage  S  Iron  Go.  v.  Riche, 
L.  R.  7  H.  L.  668,  684,  between  the  exercise  by  a  cor- 
poration of  a  power  not  conferred  upon  it,  varying 
from  the  objects  of  its  creation  as  declared  in  the  law 
of  its  organization,  of  which  all  persons  dealing  with 
it  are  bound  to  take  notice;  and  the  abuse  of  a  gen- 
eral power,  or  the  failure  to  comply  with  prescribed 
formalities  or  regulations,  in  a  particular  instance. 
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when  such  abuse  or  failure  is  not  known  to  the  other 
contracting  party /^    (Italics  ours.) 

The  opinion  of  Mr.  Justice  Hoar,  thus  referred  to 
{Monument  Nat.  Bank  v.  Globe  Works,  101  Mass.  57), 
unequivocally  holds  that  the  note  of  a  manufacturing 
corporation  in  the  hands  of  a  holder  in  good  faith  for 
value,  who  took  it  before  maturity  and  without  knowl- 
edge that  the  maker  had  not  received  full  considera- 
tion, can  be  enforced  against  the  corporation,  although 
it  was  made  as  an  accommodation  note.  Starting  with 
the  proposition,  as  a  settled  rule  of  the  law,  that  a 
manufacturing  corporation  has  the  general  power  to 
make  a  negotiable  promissory  note,  the  court  holds 
that  if  the  only  defense  to  such  a  note  is  that  this  gen- 
eral power  has  been  abused  in  the  particular  instance, 
'^the  abuse  not  being  known  to  the  other  contracting 
party,"  then  ''the  doctrine  of  ultra  vires  does  not  ap- 
ply." In  support  of  this  conclusion,  Mr.  Justice  Hoar 
quotes  the  following  from  BisseU  v.  Michigan  Southern 
(&  N.  I.  R.  Co.,  22  N.  Y.  289:  ''There  are,  no  doubt, 
cases  in  which  a  corporation  would  be  estopped  from 
setting  up  this  defense,  although  its  contract  might 
have  been  really  unauthorized.  It  would  not  be  avail- 
able in  a  suit  brought  by  a  bona  fide  indorsee  of  a 
negotiable  promissory  note,  provided  the  corporation 
was  authorized  to  give  notes  for  any  purpose ;  and  the 
reason  is,  that  the  corporation,  by  giving  the  note,  has 
virtually  represented  that  it  was  given  for  some  legi- 
timate purpose,  and  the  indorsee  could  not  be  pre- 
sumed to  know  the  contrary.  •  •  •  Where  the  want 
of  power  is  apparent,  upon  comparing  the  act  done 
with  the  terms  of  the  charter,  the  party  dealing  with 
the  corporation  is  presumed  to  have  knowledge  of  the 
defect,  and  the  defense  of  ultra  vires  is  available 
against  him.  But  such  a  defense  would  not  be  per- 
mitted to  prevail  against  a  party  who  cannot  be 
presumed  to  have  had  any  knowledge  of  the  want  of  au- 
thority to  make  the  contract.  Hence,  if  the  question  of 
power  depends  not  merely  upon  the  law  under  which 
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the  corporation  acts,  but  upon  the  existence  of  certain 
extrinsic  facts,  resting  peculiarly  toithin  the  knowledge 
of  the  corporate  officers,  then  the  corporation  would 
*  *  *  be  estopped  from  denying  that  which,  by  as- 
suming to  make  the  contract,  it  had  virtually  af- 
firmed.'^   (Italics  ours.) 

In  National  Bank  of  Republic  v.  Toung,  41  N.  J.  Eq. 
531,  the  same  (distinction  is  expressed  as  follows: 
''The  general  doctrine  of  the  law  is  that  where  a  cor- 
poration has  power  under  any  circnmstanoes  to  issue 
negotiable  paper,  a  bona  fide  holder  has  a  right  to  pre- 
sume that  it  was  issued  under  the  circumstances  which 
give  the  requisite  authority,  and  such  paper  is  no  more 
liable  to  be  impeached  for  any  infirmity  in  the  hands 
of  such  a  holder  than  any  other  commercial  paper.'' 
( Citing  authorities. )  ' '  This  doctrine  is  applied  to  com- 
mercial paper  made  by  a  corporation  for  the  accom- 
modation of  a  third  person  when  in  the  hands  of  a 
bona  fide  holder,  who  has  discounted  it  before  maturity 
on  the  faith  of  its  being  business  paper."  The  same 
principle  is  recognized  in  the  following  cases :  Jacobs 
Pharmacy  Co.  v.  Southern  Banking  <&  Trust  Co.,  97 
Ga.  573 ;  Madison  <&  I.  R.  Co.  v.  Norunch  Sav.  Society, 
24  Ind.  457;  Lehigh  VaUey  Coal  Co.  v.  West  Depere 
Agricultural  Works,  63  Wis.  45;  Auerbach  v.  Le- 
sueur  Mill  Co.,  28  Minn.  291, 

These  cases,  we  think,  fairly  reflect  the  general  cur- 
rent of  authority  upon  this  question;  and  in  view  of 
the  language  quoted  above  from  the  opinion  in  Na- 
tional Home  Building  <&  Loan  Ass'n  v.  Home  Sav. 
Bank,  supra,  it  cannot  be  held  that  the  Supreme  Court 
of  this  State  intended  to  announce  a  different  rule  as 
applicable  to  cases  of  this  character.  If  the  conten- 
tion of  defendant's  counsel  were  to  prevail,  it  would 
charge  every  bona  fide  purchaser  of  the  commercial 
paper  of  business  corporations  with  the  duty  of  ascer- 
taining, at  his  peril,  before  purchasing  the  same,  all 
the  facts  with  reference  to  the  consideration  for  which 
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such  paper  was  issued.  No  case  has  been  cited,  and  we 
know  of  none,  in  which  such  a  rule  has  been  announced 
with  reference  to  ordinary  business  corporations,  hav- 
ing the  general  power  to  issue  negotiable  paper. 
Doubtless  all  purchasers  of  commercial  paper  are 
chargeable  with  notice  of  such  facts  as  appear  upon 
the  face  of  the  paper  offered  for  sale  by  a  busi- 
ness corporation  and  of  all  limitations  imposed  by 
statute  upon  the  powers  of  such  corporations.  But 
to  carry  this  principle  to  the  length  contended  for  in 
this  case  would  make  it  extremely  hazardous  for  any 
bank  to  use  the  paper  of  such  corporations  in  any  busi- 
ness transaction. 

It  is  also  contended  that  the  plaintiff  was  not  a  bona 
fide  holder  for  value.  This  contention  is  based  upon 
a  statement  in  the  brief  of  counsel  that  the  bank  cred- 
ited the  account  of  the  payee  at  the  bank  with  the  pro- 
ceeds of  the  note  by  way  of  deposit,  and  that  there  is 
no  evidence  that  such  deposit  had  been  withdrawn.  As 
we  read  the  record,  there  is  no  evidence  that  the  bank 
credited  the  account  of  the  payee  in  the  manner  stated. 
On  the  contrary,  the  undisputed  testimony  is  that  the 
bank  paid  full  face  value  for  the  note,  less  six  per  cent, 
discount.    There  is  no  merit  in  the  contention. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Municipal  Coiirt  will  be  affirmed. 

Affirmed. 

Mb.  Justice  Pam  took  no  part  in  the  decision  of  this 
case. 
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Marshall  Field  &  Company,  Plaintiff  in  Error,  y.  Isidor 
B.  Freed,  Defendant  in  Error, 

Oen.  Xo.  30,190. 

L  WoBDs  AND  pmLLSES, — word  **or'*  defined.  The  word  "or" 
Imports  a  choice  between  two  alternatives,  and,  as  ordinarily  used, 
means  one  or  the  other  of  two,  but  not  both. 

2.  BxxounoN,  §  282* — issuance  against  body  and  property  at 
common  law.  At  common  law  an  execution  against  the  property 
of  a  defendant  and  against  his  body  could  lawfully  be  issued  simul- 
taneously. 

8.  BxBOXTTioir,  (  282* — right  to  simultaneous  executions  against 
body  and  property  under  statute.  Under  R.  S.  ch.  77,  sec.  4  (J.  ft 
A.  H  6750)  providing  that  the  person  in  whose  favor  any  judgment 
may  be  obtained  "may  have  execution  thereon  in  the  usual  form, 
directed  to  the  proper  officer  of  any  county,  in  this  state,  against 
the  lands  and  tenements,  goods  and  chattels  of  the  person  against 
whom  the  same  is  obtained,  or  against  his  body,  when  the  same 
is  authorized  by  law,"  a  Judgment  creditor  is  entitled  to  have 
either  writ,  at  his  option,  but  not  both  at  the  same  time,  since  to 
give  the  disjunctive  "or"  in  the  statute  the  effect  of  the  conjunc- 
tion "and"  would,  in  effect,  merely  render  the  section  declaratory 
of  the  common  law. 

4.  ExxcunoN,  §  36* — choice  of  remedies.  There  is  no  incon- 
sistency between  the  remedy  by  capias  ad  satisfaciendum  and  that 
by  execution  against  the  property. 

6.  ExxcrrnoN, — when  capias  ad  satisfaciendum  not  larred 
by  resort  to  fieri  facias.  A  judgment  creditor  electing  in  the  first 
Instance  to  sue  out  a  fieri  facias  is  not  thereby  precluded  from 
subsequently  securing  a  writ  of  capias  ad  satisfaciendum,  upon  the 
return  of  the  fieri  facias  nulla  bona,  such  election  not  being  final 
in  the  absence  of  satisfaction. 

6.  Execution,  S  308* — wlien  imprisonment  on  ca,  sa.  regarded 
as  satisfaction  of  judgment.  Where  a  judgment  creditor  in  a  tort 
action  sues  out  a  capias  ad  satisfaciendum  in  the  first  instance, 
and  the  defendant  is  arrested  and  imprisoned  upon  such  writ,  his 
arrest  and  imprisonment  are  regarded  prima  facie  as  a  satisfaction 
of  the  judgment  , 

7.  EIxECUTiON, — effect  of  imprisonment  on  ca.  sa.  as  sus- 
pending remedies.  While  imprisonment  continues  upon  a  writ  of 
capias  ad  satisfaciendum,  it  operates  as  a  suspension  of  all  othef 
remedies  on  the  judgment 


•8«e  UUnols  Note*  DUe«t,  Vol*.  XI  to  XV,  and 
toplo  and  Mction  number. 


Cumnlattve  Qwwtetly, 


620  Appellate  Courts  of  Illinois. 

MarshaU  Field  ft  Ck).  v.  Freed,  191  111.  App.  619. 

8.  Execution,  §  306* — wTiat  is  effect  of  termination  of  impriaon- 
ment  on  oa.  sa.  Where  imprisonment  under  a  writ  of  capias  ad 
satisfaciendum  is  terminated  without  the  consent  of  the  creditor, 
the  judgment  remains  unsatisfied,  except  in  so  far  as  the  imprison- 
ment is  a  credit  upon  it,  under  the  statute,  at  th^  rate  of  $1.60  per 
day. 

9.  Execution,  §  306* — tohat  is  effect  of  discharge  from  imprison- 
m^nt  under  Insolvent  Debtors'  Act,  Where  a  Judgment  debtor 
imprisoned  under  a  capias  ad  satisfaciendum  is  discharged  under 
the  provisions  of  the  Insolvent  Debtors'  Act  (R.  S.  ch.  72,  sec.  33, 
J.  ft  A.  H  6230),  such  discharge  does  not  constitute  a  satisfaction 
of  the  judgment,  and  the  same  may  be  enforced  by  execution 
against  the  property. 

10.  Execution,  §  306* — wfiat  is  effect  of  discharge  from  arrest 
for  nonpayment  of  hoard.  Where  a  judgment  debtor  imprisoned 
under  a  capias  ad  satisfaciendum  Is  discharged  because  of  failure 
of  the  arresting  creditor  to  advance  and  pay  the  jail  fees  for  board, 
etc.,  such  discharge  removes  the  presumption  of  satisfaction  arising 
from  the  arrest  and  Imprisonment  of  the  debtor,  and  the  creditor 
may  thereafter  proceed  by  execution  against  the  property. 

11.  Execution, — what  is  effect  of  election  to  proceed  against 
property  or  body.  The  only  practical  consequence  of  an  election 
to  sue  out  a  writ  directed  against  the  property  of  a  judgment  debt- 
or, or  one  directed  against  his  body,  is  to  suspend  his  right  to 
sue  out  another  writ  until  the  first  has  been  returned  unsatisfied 
in  whole  or  in  part 

12.  Execution,  §  286* — procedure  to  secure  ca,  sa.  Even  though 
R.  S.  ch.  77,  sees.  4,  5  (J.  ft  A.  ^  6750,  6751)  should  be  construed 
as  permitting  the  issuance  of  a  writ  of  capias  ad  satisfaciendum 
in  tort  actions,  in  the  first  instance,  merely  on  motion  of  the  judg- 
ment creditor  and  without  any  preliminary  affidavit,  it  would  not 
render  that  practice  proper  where  the  writ  is  sought  as  a  second 
or  alternative  writ  after  an  execution  against  the  property  has  been 
returned  unsatisfied  the  practice  in  the  latter  case  being  governed 
by  secUon  62  (J.  ft  A.  K  6809). 

13.  Execution, — how  statute  as  to  body  executions  construed. 
The  statute  permitting  the  issuance  of  executions  against  the  body 
Is  penal  in  character  and  must  be  strictly  construed. 

14.  Execution, — wh^t  essentua  to  issuance  of  oa.  sa.  after 
execution  against  the  property.  Under  R.  S.  ch.  77,  sec  62  (J.  ft  A« 
If  6809),  no  execution  against  the  body  can  be  issued  in  any  action, 
whether  in  tort  or  in  contract,  after  the  return  of  an  execution 
against  the  property  unsatisfied  in  whole  or  in  part,  except  upon 
a  compliance  with  the  terms  of  that  section. 

•See  lUlnol*  Notes  Divest,  Vol*.  XI  to  XV,  and  Cvmulattve  Quarterly,  eama 
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Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Clabencb 
N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  March  11, 
1915.    Rehearing  denied  March  24,  1915. 

Feank  p.  Lbffingwbll,  for  plaintiff  in  error. 
Bebnaed  J.  Bbown,  for  defendant  in  error. 

Mb.  Pbesidinq  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  plaintiff,  Marshall  Field  &  Company,  recovered 
a  judgment  in  the  Superior  Court  against  the  defend- 
ant, Isidor  B.  Freed,  in  an  action  on  the  case  for  frAud 
and  deceit.  Due  service  of  process  was  had  on  the 
defendant  and  he  entered  his  appearancfe,  but  filed  no 
plea.  A  default  was  thereupon  entered  for  want  of 
a  plea,  and  the  damages  were  assessed  by  a  jury.  A 
writ  of  fieri  facias  was  issued  and  placed  in  the  hands 
of  the  sheriff.  In  due  course,  the  sheriff  returned  this 
writ  '*no  property  found  and  no  part  satisfied,''  cer- 
tifying in  his  return  that  he  had  made  a  demand  upon 
the  defendant  for  the  surrender  of  property  to  sat- 
isfy the  writ,  and  had  informed  him  that  if  he  failed  to 
comply  with  such  demand  he  would  be  liable  to  arrest 
upon  an  execution  against  his  body.  Several  months 
later,  apparently  as  a  matter  of  course  and  without  any 
preliminary  affidavit  being  filed,  an  order  was  entered 
directing  the  issuance  of  a  capias  ad  satisfaciendum, 
and  under  this  writ  the  sheriff  arrested  the  de- 
fendant and  committed  him  to  jail  on  October  2,  1913. 
The  next  day,  on  motion  of  the  defendant,  an  order  was 
entered  quashing  the  capias,  and  the  defendant  was 
released  from  custody.  On  October  4,  1913,  the  plain- 
tiff made  a  motion  to  vacate  the  order  quashing  the 
writ,  and  on  October  27,  1913,  this  motion  was  heard 
and  overruled.  Exceptions  were  duly  preserved  to 
each  of  these  rulings,  and  this  writ  of  error  is  prose- 
cuted to  review  the  same. 
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Section  4  of  chapter  77,  E.  S.  (J.  &  A.  ^f  6750),  pro- 
vides that  the  person  in  whose  favor  any  judgment 
may  be  obtained  **may  have  execution  thereon  in  the 
usual  form,  directed  to  the  proper  officer  of  any  county, 
in  this  state,  against  the  lands  and  tenements,  goods 
and  chattels  of  the  person  against  whom  the  same  is 
obtained,  or  against  his  body,  when  the  same  is  au- 
thorized by  law.''  Section  5  (J.  &  A.  |f  6751)  of  the 
same  chapter  provides  that  *'no  execution  shall  issue 
against  the  body  of  the  defendant,  except  when  the 
judgment  shall  have  been  obtained  for  a  tort  com- 
mitted by  such  defendant,  or  unless  the  defendant  shall 
have  been  held  to  bail  upon  a  writ  of  capias  ad  saiis- 
faciendum  {respondendum)  as  provided  by  law,  or  he 
shall  refuse  to  deliver  up  his  estate  for  the  benefit 
of  his  creditors."  Section  62  (J.  &  A.  ^f  6809)  of  the 
same  chapter  provides,  in  substance,  that  if  upon  the 
return  of  an  execution  unsatisfied,  in  whole  or  in  part, 
the  judgment  creditor,  or  his  agent  or  attorney,  shall 
make  an  affidavit  to  the  effect  that  he  believes  the 
debtor  has  property  which  he  unjustly  refuses  to  sur- 
render, or  that  since  the  debt  was  contracted  the 
debtor  has  fraudulently  disposed  of  some  part  of  his 
property  to  defraud  his  creditors,  and  shall  procure 
the  order  of  some  judge  or  master  in  chancery  cer- 
tifying that  the  affidavit  shows  probable  ciiuse  for  the 
issuance  of  an  execution  against  the  body  of  the  debtor, 
then  such  a  writ  may  be  issued. 

Counsel  seem  to  agree  that  all  the  questions  here 
presented  depend  upon  the  proper  construction  to  be 
given  to  the  word  '*or,"  as  used  in  section  4,  supra. 
Plaintiff's  counsel  contends  in  substance,  that  the  word 
"or,"  as  used  in  that  section,  does  not  require  the 
judgment  creditor  in  a  tort  action  to  elect  whether  he 
will  have  an  execution  against  the  property  of  the 
debtor,  or  one  against  his  body,  but  that  he  may  have 
either  or  both,  at  any  time  until  satisfaction  is  ob- 
tained. If  this  contention  be  sound,  the  word  ''and," 
rather  than  the  word  "or,"  should  properly  have  been 
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used  in  the  section  in  question,  and  this,  in  effect,  is 
the  position  of  plaintiff's  counsel.  Defendant's  coun- 
sel, on  the  other  hand,  insists  that  the  word  *'or"  was 
advisedly  and  not  carelessly  used,  and  requires  the 
creditor  to  elect  which  of  the  two  writs  he  will  have, 
and  that  such  election  when  made  is  final,  precluding 
any  subsequent  resort  to  the  other  kind  of  execution. 

In  support  of  defendant's  contention,  his  counsel 
cites  the  case  of  SchwarzschUd  db  Sidzberger  v.  Gold- 
stein,  121  111.  App.  1.  The  decision  in  that  case  turned 
upon  the  construction  of  section  3  of  article  11  of  the 
Act  in  relation  to  justices  of  the  peace  (R.  S.  ch.  79, 
J.  &  A.  ^  6981),  which  reads  as  follows:  ''Upon  all 
judgments  in  actions  in  tort,  or  where  the  defendant 
is  in  custody  or  has  been  held  to  bail  upon  a  capias^ 
as  provided  in  this  act,  the  justice  may  issue  an  execu- 
tion against  the  body  or  goods  and  chattels  of  the  de- 
fendant, at  the  election  of  the  plaintiff.^ ^  The  court 
held — Mr.  Justice  Adams  delivering  the  opinion  of  the 
court — that  the  words  *'at  the  election  of  the  plain- 
tiff," in  connection  with  the  word  **or,"  as  found  in 
the  section  of  the  statute  then  under  consideration, 
could  only  be  given  effect  by  requiring  the  plaintiff  to 
a  judgment  in  a  justice's  court  to  choose  whether  he 
will  have  an  execution  against  the  body  of  the  defend- 
ant, or  an  execution  against  his  property,  and  that  such 
choice,  when  made,  is  followed  by  the  usual  conse- 
jueiices  attendant  upon  an  election  between  inconsistent 
remedies.  It  appears  that  in  that  case  an  execution 
against  the  property  of  the  debtor  had  been  issued 
and  returned  before  the  capias  was  issued,  and 
the  court  held  upon  the  principle  above  stated,  that 
the  issuance  of  the  first  writ  constituted  an  election 
within  the  meaning  of  the  statute,  and  that  the  conse- 
quence of  such  election  was  that  the  capias  subse- 
quently issued  was  unauthorized. 

It  will  be  noted  that  the  clause  **at  the  election  of 
the  plaintiff,"  which  is  contained  in  the  section  of  the 
Justices'  Act  that  was  under  consideration  in  the  case 
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dtedy  is  not  found  in  section  4  of  chapter  77,  or  else- 
where in  that  chapter,  which  relates  to  judgments  and 
executions  in  courts  of  record.  Nevertheless,  the  word 
**or,''  even  without  that  clause,  imports  a  choice  be- 
tween two  alternatives.  As  ordinarily  used,  it  means 
* '  one  or  the  other  of  two,  but  not  both. ' '  29  Cyc.  1502 ; 
Kuehner  v.  City  of  Freeport,  143  111.  92, 100.  At  com- 
mon law  an  execution  against  the  property  of  a  defend- 
ant and  against  his  body  could  lawfully  be  issued 
simultaneously.  The  fact  that  either  writ  had  been 
issued  and  was  in  the  hands  of  the  sheriflp  unexecuted 
did  not,  at  common  law,  preclude  the  right  to  the  issu- 
ance of  the  other.  17  Cyc  1504.  The  judgment  cred- 
itor had  the  right  to  both  writs  at  the  same  time, 
though  he  could  have  but  one  satisfaction.  If,  there- 
fore, the  Legislature  had  used  the  word  ''and^'  in 
section  4  instead  of  the  word  *'or,'^  that  section  would 
have  been  merely  declaratory  of  the  common  law  in 
this  respect.  This  suggests  at  once  that  the  word 
"or**  in  that  section  was  advisedly  and  intentionally 
used,  and  indicates  an  intention  on  the  part  of  the 
Legislature  to  change  the  common-law  rule  by  giving 
to  the  judgment  creditor  in  a  court  of  record  the  right 
to  have  either  writ  at  his  option,  but  not  both  at  the 
same  time.  We  are  clearly  of  the  opinion  that  this 
is  the  sense  in  which  it  is  used  in  section  4. 

In  this  case,  the  writs  were  not  both  issued  at  the 
same  time.  The  capias  was  not  issued  until  after  the 
fieri  facias  had  been  returned  nulla  bona.  The  first 
question  to  be  determined,  therefore,  is  whether  the 
plaintiff,  by  electing  in  the  first  instance  to  sue  out 
a  fieri  facias  upon  his  judgment,  was  precluded  from 
afterwards  having  a  capiat  ad  satisfaciendum  upon 
the  return  of  the  first  writ  unsatisfied.  There  is  no 
inconsistency  in  these  remedies.  The  purpose  of  each 
is  to  obtain  satisfaction  of  the  judgment.  If  the  plain- 
tiff in  a  judgment  in  tort  sues  out  a  capias  ad  scUis- 
faciendum  in  the  first  instance,  and  the  defendant  is 
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arrested  and  imprisoned  upon  such  a  writ,  his  arrest 
and  imprisonment  are  regarded  prima  facie  as  a  satis- 
faction of  the  judgment.  17  Cyc.  1504.  While  such 
imprisonment  continues,  it  operates  as  a  suspension 
of  all  other  remedies  on  the  judgment.  But  if  the  im- 
prisonment is  terminated  without  the  consent  of  the 
creditor,  the  judgment  still  remains  unsatisfied,  except 
so  far  as  the  imprisonment  is  a  credit  upon  it,  under 
the  statute,  at  the  rate  of  $1.50  per  day.  Wiltshire  v. 
Lambert,  44  HI.  App.  473.  Or  if,  in  such  case,  the  debt- 
or be  discharged  under  the  provisions  of  the  Insolvent 
Debtors'  Act,  then,  by  the  express  terms  of  that  Act 
(sec.  33,  ch.  72,  J.  &  A.  If  6230),  such  discharge  does 
not  constitute  a  satisfaction  of  the  judgment,  and  the 
same  may  be  enforced  by  an  execution  against  the 
property  of  the  debtor,  notwithstanding  the  prior  is- 
suance of  the  capias  ad  satis faciend/um.  Or  if,  in  such 
case,  the  debtor  be  discharged  from  arrest  because  of 
the  failure  of  the  arresting  creditor  to  advance  and 
pay  the  jail  fees  for  board,  etc.,  such  discharge  re- 
moves the  presumption  of  satisfaction  arising  from 
the  arrest  and  imprisonment  of  the  debtor,  and  the 
creditor  may  thereafter  proceed  by  execution  against 
the  property  of  the  debtor,  notwithstanding  the  fact 
that  an  execution  against  the  body  was  previously 
issued.  Lambert  v.  Wiltshire,  144  111.  517.  It  there- 
fore appears  that  if  the  creditor  elects,  at  the  first 
time  he  is  called  upon  to  make  such  an  election,  to  sue 
out  an  execution  against  the  body  of  the  debtor,  such 
election  is  not  final  unless  satisfaction  is  obtained. 
On  the  other  hand,  if  a  judgment  creditor,  instead  of 
suing  out  a  capias  ad  satisfaciendum  in  the  first  in- 
stance, elects  to  sue  out  an  execution  against  the  prop- 
erty of  the  debtor,  and  such  writ  proves  unavailing 
and  is  returned  '*no  property  found  and  no  part  satis- 
fied,'^ after  proper  demand,  then  the  creditor  may  un- 
questionably have  successive  writs  of  the  same  kind 
until  full  satisfaction  has  been  obtained,  or,  if  the 
facts  warrant  it,  he  may  have  a  capias  ad  satisfacien- 

dum,  notwithstanding  the  issuance  of  the  first  writ,  by 
Vol  cTiTnnrYT  40 
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complying  with  the  provisions  of  section  62  of  chapter 
77,  above  quoted. 

In  all  of  the  cases  above  mentioned,  the  practical 
consequences  of  an  election  on  the  part  of  a  judgment 
creditor  to  sue  out  either  form  of  writ  in  the  first 
instance  have  been  thus  fully  and  cleariy  provided  for 
by  statute.  In  none  of  such  cases,  therefore,  is  there 
any  occasion  or  any  room  for  the  application  of  the 
doctrine  of  election  between  inconsistent  remedies.  In 
all  of  such  cases,  while  it  is  clear  that  the  Legislature 
did  not  intend  that  a  judgment  creditor  may  have  both 
writs  at  the  same  time,  it  is  quite  as  clear  that  the  only 
practical  consequence  of  an  election  on  his  part  to  take 
out  either  form  of  writ  is  to  suspend  his  right  to  sue 
out  another  writ  until  the  first  has  been  returned  un- 
satisfied, in  whole  or  in  part. 

The  question  then  naturally  arises,  has  a  judgment 
creditor  in  a  tort  case  the  right,  after  the  return  of 
a  first  execution  unsatisfied,  in  whole  or  in  part,  to  sue 
out  a  capias  ad  satisfaciendum  without  taking  the  pre- 
liminary steps  prescribed  by  section  62  of  chapter  77. 
Section  4  of  that  chapter  states  that  the  plaintiff  may 
have  an  execution  against  the  body  only  '*when  the 
same  is  authorized  by  law."  Section  5  forbids  the  is- 
suance of  such  an  execution  except  in  three  enumer- 
ated cases,  one  of  which  is  '  Vhen  the  judgment  shall 
have  been  obtained  for  a  tort  committed  by  such  de- 
fendant." The  only  authority  for  the  issuance  of  a 
capias  ad  satisfaciendvm  in  the  first  instance  is  found 
in  these  two  sections,  and  neither  of  those  sections 
states  how  or  in  what  manner  such  a  writ  may  be  ob- 
tained. It  is  commonly  understood  that  an  execution 
against  the  body  may  be  issued,  in  any  tort  action,  on 
mere  motion  of  the  judgment  creditor,  without  any 
preliminary  affidavit,  and  there  is  judicial  authority 
for  this  view  of  the  matter.  Nelson  v.  Swanson,  186 
111.  App.  632.  Conceding  that  sections  4  and  5  may 
properly  be  construed  as  authority  for  that  practice  in 
cases  where  the  judgment  creditor  elects  to  sue  out 
a  capias  ad  satisfaciendum  in  the  first  instance,  it  does 
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not  follow,  however,  that  a  judgment  creditor 
may  have  such  a  writ  as  a  second  or  al- 
ternative writ  after  an  execution  against  prop- 
erty has  been  issued  and  returned  unsatisfied 
in  whole  or  in  part.  Section  62  explicitly 
prescribes  the  procedure  that  shall  be  followed  when- 
ever a  judgment  creditor  desires  to  have  a  capias  ad 
satisfaciendum  issued  **upon  the  return  of  an  execu- 
tion unsatisfied,  in  whole  or  in  part.^'  That  section 
makes  no  distinction  between  executions  issued  upon 
judgments  in  tort  and  those  issued  upon  judgments 
in  actions  ex  contractu.  By  its  express  terms,  it  ap- 
plies to  all  cases  in  which  an  execution  has  been  issued 
and  returned  ''unsatisfied  in  whole  or  in  part,^^  after  a 
proper  demand  has  been  made  upon  the  debtor  for  the 
surrendet  of  property  to  satisfy  the  execution.  The 
statute  permitting  the  issuance  of  executions  against 
the  body  is  penal  in  its  nature,  and  must  be  strictly  con- 
strued. When  thus  construed,  we  think  it  must  be  held 
that  the  Legislature  intended  to  provide  by  section 
62  that  no  execution  against  the  body  should  be  issued 
in  any  case  after  the  return  of  a  property  execution 
unsatisfied  in  whole  or  in  part,  except  upon  a  com- 
pliance with  the  provisions  of  that  section.  It  fol- 
lows that  although  the  issuance  of  the  first  writ  in  this 
case  did  not  constitute  a  technical  ''election,^'  in  the 
sense  in  which  that  word  is  used  when  applied  to  an 
election  between  inconsistent  remedies,  still  the  capias 
issued  in  this  case  was  not  ''authorized  by  law^'  be- 
cause it  was  issued  after  the  return  of  an  execution 
unsatisfied,  without  following  the  procedure  prescribed 
by  section  62. 

We  conclude,  therefore,  that  the  Superior  Court  did 
not  err  in  quashing  the  capias  on  motion  of  the  de- 
fendant, nor  in  denying  the  motion  to  vacate  the  order 
quashing  the  writ,  for  the  reasons  above  stated,  and 
the  action  of  the  Superior  Court  will  consequently  be 
affirmed. 

:Affirmed. 
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Engene   F.  MeDonald,  Jr.,   Defendant   in   Error,   y. 
Lehigh  Yalley  Railroad  Company,  Plaintiff  in  Error. 

Oen.  No.  20,211.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FiSHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1916.    Rehearing  denied  March  24,  1916. 


Statement  of  the  Case. 

Action  by  Eugene  F.  McDonald,  Jr.,  plaintiff, 
against  Lehigh  Valley  Railroad  Company  defendant, 
for  damages  alleged  to  have  been  sustained  by  the 
failure  of  defendant  to  safely  carry  the  plaintiff's 
automobile  from  Truxton,  New  York  to  Chicago,  Illi- 
nois. 

For  the  plaintiff  were  introduced  in  evidence  a 
freight  bill  of  the  Michigan  Central  Railroad  Co.,  is- 
sued at  Chicago,  and  a  bill  of  lading,  alleged  to  have 
been  issued  by  defendant,  which  recited  the  receipt  of 
the  automobile  at  Truxton,  N.  Y.,  in  apparent  good 
order.  The  bill  of  lading  was  received  in  evidence 
over  defendant's  objection.  Plaintiff  and  other  wit- 
nesses testified  to  the  condition  of  the  car  and  its  value 
when  it  was  received  in  Chicago. 

No  evidence  was  introduced  for  defendant. 

To  reverse  a  judgment  for  plaintiff  for  five  hundred 
dollars,  defendant  prosecutes  this  writ  of  error. 

HoAO  &  UiiLMANN,  f  or  plaintiff  in  error. 

Sabath,  Staffobd  &  Sabath,  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Deelslon. 

1.  Cabbiebs,  §  45* — when  admission  of  MH  of  lading  ioithout 
proof  of  execution  error.  In  an  action  against  an  initial  carrier 
to  recover  for  damages  alleged  to  have  been  caused  goods  in  ship- 
ment, it  is  error  to  admit  in  evidence,  over  defendant's  objection, 
a  printed  form  of  a  bill  of  lading  purporting  to  be  signed  by  de- 
fendant's agent  where  there  is  no  proof  that  the  signature  is  that 
of  the  alleged  agent  nor  that  he  was,  in  fact  defendant's  agent 

2.  Cabbiebs,  §  128* — when  evidence  insufficient  to  show  condi- 
tion of  freight  when  received.  In  an  action  against  an  initial 
carrier  to  recover  for  damages  alleged  to  have  been  caused  an 
automobile  in  transporting  it,  where  the  defendant  denies  negli- 
gence, the  damage  is  not  shown  by  the  introduction  of  an  alleged 
bill  of  lading  of  defendant,  the  execution  of  which  is  not  proven  and 
the  admission  of  which  is  objected  to,  reciting  the  receipt  of  the 
automobile  "in  apparent  good  order,"  where  it  appears  that  it 
had  been  in  use  for  some  time  and  there  is  nothing  to  show  that 
it  was  not  in  the  same  condition  when  shipped  as  when  delivered 
at  its  destination. 

3.  Cabbiebs,  §  128* — what  not  admission  as  to  condition  of 
freight  when  received.  In  an  action  against  a  carrier  for  injury 
to  freight,  the  admission  by  defendant's  counsel  of  the  receipt  of 
the  freight  by  defendant  is  not  an  admission  that  the  freight  was 
in  good  order  when  received. 

4.  EjVidence,  8  4* — when  judicial  notice  not  taken  of  Municipal 
Court  rule.  The  Appellate  Court  cannot  take  Judicial  notice  of  a 
rule  of  the  Municipal  Court  of  Chicago  which  is  not  in  the  record. 


Women's  Gatholfe  Order  of  Foresters,  Appellee,  y. 
Mary  Hill  and  Jennie  Oetzman,  Mary  Hill,  Ap- 
pellant. 

Oen.  No.  20,258.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remanded.  Opinion 
filed  March  11,  1915.    Additional  opinion  filed  April  22,  1915. 

•See  nilnois  Notes  Dlsest,  Yol«.  XI  to  ZY.  and  Oiimiil»tlye  Qnartorly,  muiio 
topic  and  section  nomlMfl'. 
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Statement  of  the  Case. 

Bill  of  interpleader  filed  by  the  Women's  Catholic 
Order  of  Foresters  against  Mary  Hill  and  Jennie  Oetz- 
man,  defendants,  to  determine  the  ownership  of  a  fund 
of  $1,000  admitted  by  plaintiff  to  be  due  under  an 
endowment  certificate  issued  by  it  to  Mrs.  Agnes  C. 
Van  Wazer,  mother  of  the  defendants. 

In  1896,  Mrs.  Van  Wazer  became  a  member  of  one 
of  the  subordinate  lodges  of  the  plaintiff,  and  an  ''en- 
dowment certificate"  for  $1,000  was  issued  to  her, 
payable  to  her  husband.  Her  husband  dying,  a  new  cer- 
tificate was  issued,  at  her  request,  payable  to  her 
daughter,  Mary  Van  Wazer,  now  Mrs.  Hill.  At  the 
time  this  was  done  Mrs.  Van  Wazer  told  the  secretary 
of  defendant  that  her  daughter  Mary  "had  always 
done  what  was  right,''  while  the  others  had  not;  that 
**Mary  was  the  only  one  of  the  family  that  was  deserv- 
ing of  the  insurance,"  and  was  the  only  one  that  she 
(Mrs.  Van  Wazer)  ''could  trust;"  that  she  (Mrs.  Van 
Wazer)  "wanted  $100  for  masses  out  of  the  money," 
and  "a  headstone  laid  at  her  grave,"  and  that  she 
wanted  Mary  to  attend  to  these  things  after  her  death. 
Mary  agreed  to  do  so.  Mrs.  Van  Wazer  then  said: 
"Now  Mary,  if  I  cannot  pay  the  dues,  you  will  have  to 
pay  them,  for  the  money  is  gping  to  be  yours:"  and  to 
this  Mary  also  assented.  After  this  arrangement  was 
made,  Mary  paid,  out  of  her  own  money,  most  of  the 
dues  as  they  accrued  during  her  mother's  lifetime. 

In  September,  1911,  the  certificate  was  placed  by 
Mrs.  Van  Wazer  in  a  safety  deposit  box,  rented  for 
that  purpose  by  Mrs.  Hill  at  her  mother's  request  and 
it  remained  there  until  the  death  of  Mrs.  Van  Wazer, 
on  February  12,  1913. 

Mrs.  Van  Wazer  suffered  from  chronic  asthma  for 
some  years  before  her  death,  and  about  a  week  before 
her  death  she  had  an  attack  of  bronchial  pneumonia. 
During  this  last  illness,  her  son,  Peter  Van  Wazer,  and 
her  daughter  Jennie,  now  Mrs.  Oetzman,  were  living 
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at  the  home  of  the  insured.  Three  days  before  Mrs. 
Van  Wazer  died  she  told  the  secretary  that  she  would 
like  to  change  her  policy  ''to  Jennie  without  Mary 
knowing  it,*'  and  asked  how  this  could  be  done.  The 
by-laws  of  the  society  provided  that  any  member  in 
good  standing  may  surrender  her  certificate  at  any 
time  and  have  a  new  one  issued,  payable  to  such  bene- 
ficiaries as  she  may  direct  by  indorsing  such  surrender 
and  request  on  the  back  of  the  certificate.  The  by- 
laws also  provide  that  if  the  certificate  be  lost,  a  new 
certificate  ''payable  to  the  same  or  a  new  beneficiary '* 
will  be  issued  "upon  making  an  affidavit  of  the  facts 
in  the  case  satisfactory  to  the  high  secretary.  *'  The 
recording  secretary  suggested  that  the  latter  course 
be  followed,  and  told  Mrs.  Oetzman,  who  was  present, 
to  go  to  the  high  court  and  get  a  blank  form  of  affi- 
davit to  the  effect  that  the  certificate  was  lost.  Both 
the  insured  and  Mrs.  Oetzman  knew  that  the  certifi- 
cate was  not  lost,  but  was  in  the  possession  of  Mrs. 
Hill,  and  was  payable  to  her.  Mrs.  Oetzman  went  to 
the  main  office  of  the  association  and  obtained  from 
the  high  secretary  a  printed  blank  form  of  affidavit 
as  to  the  loss  of  the  certificate.  In  the  forenoon  of 
February  10,  1913,  a  notary  who  had  been  summoned 
to  the  home  of  the  insured  filled  in  the  blanks  in  the 
affidavit,  which  stated  that  the  insurance  certificate 
was  lost ;  that  the  insured  had  made  diligent  search  to 
find  it  but  could  not ;  that  she  desired  a  new  certificate 
to  be  issued,  payable  to  her  daughter,  Jennie  Oetz- 
man. Mrs  Oetzman  and  Peter  Van  Wazer  testified 
that  this  affidavit  was  then  signed  by  the  insured  and 
by  them  as  witnesses.    The  notary  did  not  testify. 

This  affidavit  was  offered  in  evidence,  and  the  orig- 
inal is  a  part  of  the  record  on  appeal.  It  is  dated 
February  10, 1913,  but  purports  to  have  been  sworn  to 
on  February  11,  1913.  The  signature  of  the  insured 
is  a  series  of  scrawling,  irregular  marks,  bearing  not 
the  slightest  resemblance  to  her  signature  as  she  wrote 
it  in  April,  1910  (which  is  also  in  the  record). 
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Mrs.  Oetzman  and  Peter  Van  Wazer  testified  that 
their  mother,  who  was  then  between  sixty  and  seventy 
years  of  age,  and  was  very  sick,  was  sitting  in  a  chair 
at  the  time  this  aflSdavit  was  signed;  that  the  notary 
read  the  whole  affidavit  to  her  and  asked  her  if  she 
knew  what  she  was  doing,  and  if  she  was  doing  it  will- 
ingly, to  which  she  replied  in  the  affirmative.  The 
attending  physician  testified  that  the  physical  and  men- 
tal condition  of  Mrs.  Van  Wazer  at  that  time  was  such 
that  he  doubted  if  she  could  understand  the  purpose 
of  such  an  affidavit. 

The  affidavit  thus  executed  was  delivered  by  Mrs. 
Oetzman  the  same  day  to  the  recording  secretary,  who, 
after  submitting  it  to  a  meeting  of  the  court  held  the 
same  afternoon,  mailed  it  to  the  officers  of  the  high 
court  The  latter  received  it  on  the  morning  of  Feb- 
ruary 11th,  and  on  February  13th  (after  the  death  of 
the  insured),  a  new  certificate  payable  to  Mrs.  Oetz- 
man was  issued,  and  was  delivered  to  her  several  days 
later.  The  only  dues  or  assessments  paid  by  Mrs. 
Oetzman  were  dues,  amounting  to  $3.15,  which  accrued 
about  a  week  before  the  death  of  the  insured.  Mrs. 
Hill  was  ill  at  her  home  at  that  time,  and  at  no  time 
during  the  last  illness  of  the  deceased  did  Mrs.  Oetz- 
man or  Peter  Van  Wazer  communicate  the  fact  of 
their  mother's  illness  to  Mrs.  Hill,  and  Mrs.  Hill,  had 
no  knowledge  of  that  fact,  or  of  the  fact  that  any 
change  had  been  made  in  the  certificate,  until  after  her 
mother's  death. 

From  a  decree  awarding  the  fund  to  Mrs.  Oetzman, 
Mrs.  Hill,  the  other  defendant  appeals. 

O'DoNNELL  &  O'DoNNELL,  for  appellant,  Mary  Hill. 

Thomas  Q-.  McElligott,  for  appellee  Jennie  Oetz- 
man. 

Adolph  H.  Easteb,  for  appellee.  Women's  Catholic 
Order  of  Foresters. 
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Ms.  PsEsmiNG  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deefsfon. 

1.  INSXTBANCE,  §  825* — When  substitution  of  new  beneficiary  in^ 
valid.  Where  the  Insured  has  once  designated  an  eligible  beneficiary 
and  caused  a  certificate  to  be  Issued  payable  to  such  beneficiary 
and  the  latter  has  paid  dues  upon  the  faith  of  the  certif- 
icate in  pursuance  of  an  agreement  to  that  effect  with  the  Insured, 
the  beneficiary  so  named  acquires  a  beneficial  Interest  in  the 
certificate  and  the  substitution  of  another  beneficiary  without  the 
knowledge  of  the  one  first  named  is  fraudulent  and  will  not  be 
permitted.  In  a  court  of  equity,  to  defeat  the  rights  of  the  benefi- 
ciary first  named. 

2.  Insurance,  §  857* — when  proceeding  to  determine  owner- 
ship of  proceeds  of  certificate  equitable.  A  bill  of  Interpleader  by 
an  insurer  to  determine  the  ownership  of  the  proceeds  of  a  life 
Insurance  certificate  as  between  the  beneficiary  named  in  the  cer- 
tificate first  issued  and  the  one  substituted  in  a  later  certificate  Is 
a  suit  in  equity  in  which  equitable  as  well  as  legal  rights  will  be 
recognized  and  protected. 

3.  INSUBANCE,  8  825* — when  procuring  issu^  of  new  certificate 
fraud.  By  means  of  a  false  affidavit  that  the  original  certificate 
had  been  lost,  the  issuance  of  a  new  certificate  was  secured  by  the 
Insured  from  the  insurer  In  which  a  person  assisting  In  securing 
its  issuance  and  knowing  the  facts  was  substituted  for  the  original 
beneficiary,  who  had  paid  the  dues  according  to  agreement  with 
the  insured.  It  was  held  that  the  issuance  of  the  certificate  was 
a  fraud  upon  both  the  insurer  having  no  knowledge  of  the  fraud 
and  upon  the  original  beneficiary  and  that  the  new  beneficiary 
knowingly  participating  in  the  fraud  would  not  be  allowed  to  profit 
thereby  in  a  court  of  equity. 

4.  Witnesses,  §  107* — when  beneficiary  under  insurance  certifU 
cate  not  incoTwpetent  to  testify  to  conversation  with  deceased  insured. 
On  a  bill  of  interpleader  by  an  insurer  to  determine  the  right  to  the 
proceeds  of  a  life  insurance  certificate  as  between  two  daughters  of 
the  insured,  one  of  whom  claimed  as  beneficiary  under  the  original 
certificate  and  the  other  as  substituted  beneficiary  under  a  certificate 
issued  later,  both  of  the  claimants  are  competent  witnesses  to  testify 
in  their  own  behalf  as  to  any  conversation  with  the  Insured  deceased 
which  is  otherwise  competent,  relevant  or  material. 

On  Additionai*  Opinion. 

5.  INTKBPLEADEB,  §  19* — When  attorney's  fees  allou^able.  While 
a  court  of  chancery  in  the  exercise  of  its  general  equity  powers 
cannot  allow  solicitor's  fees  to  the  party  filing  a  bill  of  interpleader. 


•See  lUlnolfl  NotM  Digest,  Vols.  XI  to  ZV»  and  OmniilatlTe  Quarterly.  Mune 
1oi>lc  and  wectloa  nnmber.  ^' 
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where  the  by-laws  of  an  interpleading  beneficial  society  expressly 
provided  that  when  more  than  one  claimant  demands  the  endow- 
ment benefit  provided  for,  there  shall  be  deducted  from  such  bene- 
fit "all  court  costs,  reasonable  attorney's  or  solicitor's  fees,  and  all 
actual  expenses  incurred  by  this  order  in  determining  who  should 
be  paid  said  benefits",  a  reasonable  solicitor's  .fee  may  be  allowed, 
provided  the  complainant  acts  in  good  faith  in  filing  the  bill. 

6.  Interpleadeb,  |  19* — limitation  on  attorney's  fees  aUotoable. 
Where  the  parties  by  thefr  contract,  stipulate  that  a  reasonable 
solicitor's  fee  may  be  deducted  or  allowed  in  case  an  interpleader 
becomes  necessary,  the  fee  so  allowed  should  not  Include  the  value 
of  any  services  beyond  the  mere  preparation  and  filing  of  the  bill, 
attending  to  the  service  of  process,  and  the  preparation  and  entry 
of  an  interlocutory  order  finding  that  the  bill  was  properly  filed 
and  requiring  the  complainants  to  interplead. 


Thomas  H.  Hunter^  Bailiff  for  use  of  W.  B.  Holligan 
and  J.  W.  Bodgers,  Defendants  in  Error,  y.  The 
Empire  State  Surety  Company  and  Margaret  M. 
Gillette,  Plaintiffs  in  Error. 

Oen.  No.  20,393. 

1.  Judgment,  |  170* — Ttoto  rendition  and  entry  distinguished. 
The  rendition  of  a  judgment  is  the  judicial  act  of  the  court  in 
pronouncing  the  sentence  of  the  law  upon  the  facts  in  controversy 
as  ascertained  by  the  pleadings  and  verdict  The  entry  of  the 
judgment  is  the  ministerial  act  of  enrolling  or  recording  the  judg- 
ment rendered. 

2.  Judgment,  §  238* — when  nunc  pro  tunc  judgment  in  replev- 
in suit  admissible  in  suit  on  replevin  bond.  The  only  record  made 
of  a  judgment  in  a  replevin  suit  in  the  Municipal  Court  of  Chi- 
cago, at  the  time  of  its  rendition,  was  an  abbreviated  minute  of 
the  proceedings  entered  on  a  docket.  In  the  suit  upon  the  replev- 
in bond  the  judgment  was  alleged,  in  the  afi9davlt  of  defense  to 
be  void  because  not  entered  in  the  English  language.  Thereafter 
an  order  was  entered  in  the  replevin  suit  by  a  judge  other  than 
the  one  who  rendered  the  judgment,  directing  that  the  judgment 
rendered  in  the  replevin  suit  be  recorded,  in  full  form,  nunc  pro 
tunc  as  of  the  date  it  was  rendered.  Held,  that  the  record  of  the 
judgment  as  entered  nunc  pro  tunc  was  admissible  in  evidence  in 
the  suit  on  the  replevin  bond. 

*Sc«  niinols  NotM  IMirest,  Vols.  XI  to  XV,  mad  CvmiilAtlve  Qvartarty.  mam 
topic  and  section  number. 
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3.  JuDOicEiVT,  §  238* — what  judge  may  order  judgment  entered 
nunc  pro  tunc  as  rendered.  Any  Judge  of  the  Municipal  Court  of 
Chicago  may  direct  the  entry  nunc  pro  tunc  as  of  the  date  and  in 
the  form  which  it  was  entered  of  a  Judgment  of  that  court  which 
has  not  been  properly  entered  but  of  which  a  proper  minute  has 
been  preserved. 

4.  Bxpi£niif,  §  119^-— when  evidence  of  motion  in  Appellate  Court 
in  replevin  suit  admissible  in  suit  on  bond.  In  a  suit  on  a  replevin 
bond  it  is  proper  to  admit  in  evidence  a  motion  made  in  the  Ap- 
pellate Court  by  one  of  the  appellants  to  set  aside  the  Judgment 
of  affirmance  by  that  court  and  the  order  denying  such  motion. 

5.  EviDSNCK,  §  27* — when  admission  of  evidence  of  attorney  of 
party  not  reversible  error.  While  the  courts  do  not  favor  the  prac- 
tice of  an  attorney  for  a  party  to  an  action  testifying  in  favor  of 
his  client,  he  is  not  disqualified  as  a  witness,  and  an  objection  to 
his  testimony  goes  to  its  weight  and  not  to  its  competency,  and 
permitting  him  to  testify  is  not  reversible  error,  especially  where 
he  has  first  withdrawn  his  appearance  and  his  evidence  relates  to 
matters  which  it  would  be  difficult  to  prove  in  any  other  way. 

6.  Replevin,  §  204* — when  evidence  as  to  value  of  services  of 
attorneys  admissible  in  suit  on  bond.  In  a  suit  on  a  replevin  bond 
it  is  not  error  to  admit  evidence  as  to  the  value  of  the  services  of 
two  attorneys  in  the  replevin  suit,  where  there  is  evidence  tending 
to  prove  that  there  was  more  work  than  could  be  properly  done 
by  one  attorney  and  that  defendant  in  the  replevin  suit  author- 
ized one  of  the  attorneys  to  employ  his  partner  to  assist  in  the 
trial. 

7.  Replevin,  §  191* — when  instruction  as  to  employment  of  two 
attorneys  proper.  In  a  suit  on  a  replevin  bond  it  is  not  error  to 
Instruct  the  Jury  that  they  are  to  determine  whether  the  services 
of  two  attorneys  were  reasonably  necessary  in  defending  the  re- 
plevin suit,  where  there  was  evidence  tending  to  prove  that  there 
was  more  work  than  one  could  do  properly  and  that  the  defendant 
in  the  replevin  suit  authorized  one  of  the  attorneys  to  employ  his 
partner  to  assist  in  the  trial. 

8.  Wttnesses,  §  21* — when  not  qualified  to  testify.  In  a  suit 
on  a  replevin  bond  given  in  a  replevin  suit  for  an  automobile,  the 
fact  that  one  called  as  a  witness  as  to  the  value  of  the  car  was, 
at  the  time  of  the  replevin  suit,  an  "automobile  repair  man"  in 
the  garage  in  which  the  car  was  kept  and  that  two  years  later  he 
engaged  in  the  business  of  buying  and  selling  automobiles  does 
not  qualify  him  to  testify  as  to  the  value  of  the  car  at  the  time  of 
the  replevin  suit,  where  it  appears  that  before  engaging  in  the 
business  he  had  never  bought  nor  sold  an  automobile  and  that  he 
did  not  know  of  any  sale  of  a  car  like  the  car  in  question. 

•See  Illinois  Notes  Divert,  Vole.  XI  to  XV,  mad  ConraltttlTe  Quarterly, 
toplo  and  tectlon  number. 
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9.  Replevin,  §  171* — when  conditional  tender  of  return  of  prop- 
erty insu/fldent.  In  a  suit  on  a  replevin  bond,  where  the  only 
tender  to  return  the  property  made  before  the  trial  is  the  offer  in 
the  affidavit  of  merits  to  return  it  ''if  it  should  be  found  and  held 
that  said  replevin  Judgment  is  valid,"  in  which  affidavit  it  is  also 
claimed  that  the  Judgment  is  invalid,  it  is  not  error  to  refuse  to 
permit  the  defendants  to  make  a  formal  offer,  at  the  close  of  all 
the  evidence,  to  return  the  property. 

10.  Trial,  §  196* — when  refusal  of  instruction  to  find  for  pUUn- 
tiff  proper.  Evidence  examined  and  held  to  warrant  denial  of  mo- 
tions at  the  close  of  plaintiff's  evidence  and  at  the  close  of  all  the 
evidence  to  instruct  the  Jury  to  find  for  the  defendants. 

11.  Replevin,  §  190* — when  interest  recoverable  in  suit  on  bond. 
Where  the  plaintiff  in  a  suit  on  a  replevin  bond  recovers  judgment, 
interest  is  properly  allowed. 

12.  New  trial,  8  122* — wh^n  refusal  of  motion  not  reviewable. 
Where  the  bill  of  exceptions  does  not  show  that  a  motion  for  a 
new  trial  was  made,  the  question  whether  the  verdict  was  contrary 
to  the  preponderance  of  the  evidence  cannot  be  reviewed. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  March  11,  1915. 

Statement  by  the  Court.  In  January,  1909,  Har- 
old Gillette,  a  minor,  by  his  mother  and  next  friend, 
Margaret  M.  Gillette,  brought  a  replevin  suit  in  the 
Municipal  Court  of  Chicago  against  the  Kramer  Motor 
Car  Company  to  recover  the  possession  of  an  auto- 
mobile. Mrs.  Gillette  and  the  Empire  State  Surety 
Company  executed  a  replevin  bond  in  the  sum  of 
$3,000  to  the  bailiff  of  that  court  and  a  replevin  writ 
was  issued,  under  which  the  bailiff  took  possession 
of  the  automobile  and  turned  it  over  to  Harold  Gil- 
lette. The  Motor  Car  Company  pleaded  property  in 
W.  R.  Holligan  and  J.  W.  Eodgers,  and  upon  a  trial  be- 
fore the  court  without  a  jury  a  judgment  was  rendered 
on  April  7,  1909,  in  favor  of  the  defendant  for  costs 
and  a  return  of  the  property.  The  only  record  of  this 
judgment  made  at  that  time  in  the  Municipal  Court 
consisted  of  an  abbreviated  minute  of  the  proceedings 
entered  upon  the  docket  of  the  court.    From  this  judg- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  And  Cumnlatiye  qnartarlj,  tmmm 
topic  Olid  section  number. 
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ment  an  appeal  was  taken  to  the  Appellate  Conrt, 
where  the  judgment  was  aflBrmed.  Gillette  v.  Kramer 
Motor  Car  Co.,  163  HI.  App.  93. 

In  November,  1911,  suit  was  brought  upon  the  re- 
plevin bond  above  mentioned  against  Mrs.  Gillette  and 
the  Surety  Company.  They  filed  an  affidavit  of  merits, 
stating,  in  substance :  First,  that  Harold  Gillette  wafi 
a  minor  at  the  time  the  replevin  suit  was  tried,  and 
that  the  trial  of  that  suit  by  the  court  without  a  jury 
was  a  violation  of  his  constitutional  right  to  a  trial  by 
jury;  second,  that  the  judgment  in  the  replevin  suit 
was  void  because  it  was  not  '* entered'*  in  the  English 
language,  but  in  abbreviated  characters ;  third,  that  if 
the  replevin  judgment  was  valid,  the  damages  accruing 
on  the  bond  did  not  exceed  the  sum  of  $330.  In  March, 
1912,  an  order  was  entered  striking  from  the  files  the 
first  paragraph  of  the  affidavit  of  merits,  relating  to 
the  alleged  constitutional  right  of  trial  by  jury. 

On  March  15,  1912,  an  order  was  entered  in  the  re- 
plevin suit,  which  recites  that  after  due  notice  and  an 
examination  of  the  records,  files  and  papers  in  that 
suit,-  the  court  finds  that  through  error  or  inadvert- 
ence, the  clerk  of  the  court  had  failed  to  enter  of  record 
in  full  form,  'Hhe  findings,  proceedings  and  judg- 
ment had  and  rendered''  therein  on  April  7,  1909,  and 
thereupon  it  was  ordered  that  such  findings,  proceed- 
ings and  judgment  (which  are  set  forth  in  full  in  the 
order)  be  entered  of  record  n'umc  pro  tunc  as  of  April 
7,  1909. 

At  the  trial  of  the  suit  on  the  replevin  bond  the 
plaintiff  offered  in  evidence  the  affidavit  for  replevin, 
the  replevin  writ  and  the  replevin  bond ;  also  the  rec- 
ord of  the  judgment  in  the  replevin  suit,  as  entered 
nunc  pro  tunc  on  March  15,  1912;  also  the  order  of 
the  Appellate  Court  affirming  the  replevin  judgment; 
also  a  motion  entered  in  the  Appellate  Court  by  Har- 
old Gillette  after  he  became  of  age,  to  set  aside  the 
order  of  affirmance  upon  the  ground  that  his  constitu- 
tional right  of  trial  by  jury  had  been  invaded,  and  the 
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order  of  the  Appellate  Court  denying  said  motion. 
Objections  to  each  of  these  items  of  documentary 
proof  were  overruled  and  the  defendants  excepted. 
Evidence  was  then  offered  by  both  sides  as  to  the 
value  of  the  automobile,  attorneys'  fees,  etc.,  and  nu- 
merous objections  were  made,  which  will  be  referred 
to  in  the  opinion.  At  the  close  of  the  plaintiff's  evi- 
dence, and  also  at  the  close  of  all  the  evidence,  de- 
fendants requested  peremptory  instructions  in  their 
favor,  which  were  refused  and  exceptions  duly  pre- 
served. The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  fixing  the  debt  at  $3,000  and  the  damages  at 
$1,656.27,  and  judgment  was  entered  on  the  verdict. 
The  defendants  sued  out  a  writ  of  error  from  the 
Supreme  Court.  That  court,  in  February,  1914  trans- 
ferred the  cause  to  this  court. 

Habbis  F.  Williams,  for  plaintiffs  in  error. 

Fbbdbbick  Abnd,  for  defendants  in  error. 

Mb.  PBEsmiNG  Justice  Fitoh  delivered  the  opinion 
of  the  court. 

In  the  opinion  filed  by  the  Supreme  Court  {Hunter 
V.  Empire  State  Surety  Co.,  261  111.  335),  the  court 
held  that  the  constitutional  questions  raised  by  plain- 
tiffs in  error  are  not  involved  in  this  suit,  for  the  rea- 
son that  the  proceedings  and  judgment  in  the  replevin 
suit,  even  if  erroneous,  were  not  void  and  cannot  be 
collaterally  attacked  in  this  suit  on  the  replevin  bond. 

It  is  urged  that  the  trial  court  erred  in  admitting  in 
evidence  the  order — called  by  counsel  for  plaintiffs  in 
error  an  *' expanded  judgment"— entered  in  the  re- 
plevin suit  on  March  15,  1912.  The  ground  of  the  ob- 
jection is  that  this  order  was  entered,  '4ong  after  the 
court  had  lost  jurisdiction  of  the  replevin  suit,"  by 
a  judge  who  did  not  try  the  case,  and  was  therefore 
(it  is  said)  *'a  mere  nullity."  Counsel  for  defendants 
in  error  objects  to  the  use  of  the  words  **  expanded 
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judgment.''  We  see  no  harm  in  using  those  words  to 
express  in  brief  form  what  was  in  fact  done  at  the 
time  the  order  of  March  15,  1912,  was  entered.  When 
the  judgment  was  pronounced,  or  '* rendered,"  on 
April  7,  1909,  a  memorandum  or  minute  of  that  fact 
was  written  upon  the  docket,  either  by  the  judge  who 
pronounced  it,  or  by  his  minute  clerk.  This  memoran- 
dum or  minute,  while  in  abbreviated  form,  is  perfectly 
intelligible  to  every  lawyer  or  clerk  who  is  at  all 
familiar  with  court  records  and  minutes.  With  this 
minute  as  a  guide,  any  clerk  who  is  competent  to  write 
court  records  could  readily  ''expand"  it  into  the  tech- 
nical form  of  a  judgment  for  the  defendant  in  re- 
plevin ;  and  a  comparison  of  the  minute  with  the  order 
of  March  15,  1912,  shows  that  the  judgment  then  or- 
dered to  be  entered  of  record  nunc  pro  tunc  was  in  fact 
the  judgment  actually  rendered  on  April  7,  1909,  as 
shown  by  the  minute. 

There  is  a  clear  distinction  recognized  by  the  author- 
ities between  the  rendition  of  a  judgment  and  the  en- 
try of  it.  **The  rendition  of  a  judgment  is  the  judicial 
act  of  the  court  in  pronouncing  the  sentence  of  the  law 
upon  the  facts  in  controversy  as  ascertained  by  the 
pleadings  and  verdict.  The  entry  of  a  judgment  is  a 
ministerial  act  which  consists  in  spreading  it  upon 
the  record  or  writing  it  at  large  in  a  docket  or  other 
oflScial  book."  (23  Cyc  835.)  In  construing  a  statute 
using  both  these  words,  our  Supreme  Court  said: 
''The  words  'rendered'  and  'entered'  are  plainly  used 
antithetically,  and  each  in  its  distinctive  correct  legal 
sense, — 'rendered'  being  used  to  indicate  the  giving  of 
judgment,  and  'entered'  to  indicate  the  act  of  placing 
the  judgment  rendered  on  record, — in  other  words, 
enrolling  or  recording  it."  Blatchford  v.  Newberry, 
100  111.  484,  489.  The  same  distinction  was  pointed 
out  by  Mr.  Justice  Moran,  in  Jasper  v.  Schlesinger, 
22  111.  App.  637,  in  the  following  language  (p.  641): 
"It  could  not  be  said  that  there  was  no  judgment  be- 
cause the  judgment  order  had  not  been  spread  out  at 
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length  upon  the  judgment  record.  The  jvdgment  is  a 
fact  from  the  moment  it  is  pronoimced  by  the  court, 
and  the  clerk  *s  duty  is  to  record  such  judgment  before 
the  final  adjournment  of  the  term  *or  as  soon  there- 
after as  practicable.'  B.  S.,  Chap.  25,  Sec.  14.'*  In 
the  same  opinion  it  is  also  said  (p.  640) :  **It  is  not 
the  practice  of  the  court  in  rendering  judgment  in  any 
case  at  common  law  to  write  out  the  formal  order  at 
length,  nor  is  it  the  practice  for  the  minute  clerk  to 
write  out  such  order  in  his  minutes,  but  such  memoran- 
dum is  made  as  clearly  indicates  what  the  judgment 
of  the  court  is.'* 

The  entry  that  was  made  on  the  docket  of  the  Mu- 
nicipal Court  on  April  7,  1909,  was  a  memorandum  of 
that  character.    It  was  not  a  judgment.    The  judg- 
ment was  a  fact,  however,  from  the  moment  it  was 
pronounced  by  the  court,  and  the  memorandum  made 
at  that  time,  while  it  was  neither  itself  the  judgment 
nor  a  formal  record  of  the  judgment,  was  a  sufficient 
minute  of  the  proceedings  to  enable  the  clerk  to  enter 
the  judgment  of  record  in  proper  form.    It  has  been 
repeatedly  held  that  where  such  a  memorandum  or 
minute  is  made  by  the  clerk  or  the  judge  upon  some 
official  book,  document  or  paper  at  the  time  a  judg- 
ment is  pronounced,  the  court  may  at  any  time  there- 
after, by  an  order  entered  nunc  pro  tunc,  cause  the 
record  to  show  in  proper,  technical  form  the  judg- 
ment that  was,  in  fact,  rendered  by  the  court.    Gebbie 
V.  Mooney,  121  HI.  255;  Chicago,  M.  <&  St.  P.  By.  Co.  v. 
Walsh,  150  HI.  607;  Metzger  v.  Morley,  197  HI.  208. 
In  the  case  last  cited,  the  court  quotes  with  approval 
the  following  from  Freeman  on  Judgments,  sec  61: 
**The  entry  of  a  judgment  nun^  pro  tunc  is  always 
proper  when  a  judgment  has  been  ordered  by  the  court 
but  the  clerk  has  failed  or  neglected  to  copy  it  into  the 
record."    The  only  qualification  of  this  rule  is  that  the 
subsequent  order  must  be  based  upon  ''some  note  or 
memorandum  from  the  records  or  quasi  records  of  the 
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conrt,  or  by  the  judge  *s  minutes,  or  some  entry  in 
some  book  required  to  be  kept  by  law,  or  in  the  papers 
on  file  in  the  cause/*  Wesley  Hospital  v.  Strong,  233 
m.  153. 

In  Metzger  v.  Morley,  supra,  the  trial  judge  made 
the  following  entry  upon  his  minutes  at  the  time  of  the 
trial:  '* Trial  by  jury  and  verdict  for  $1521.09,  and 
motion  by  defendant  for  new  trial;  motion  overruled 
and  judg.  on  verdict  for  $1521.09,  and  appeal  prayed 
and  allowed;  bond  in  $3,000  in  20  days,  to  be  ap- 
proved by  clerk  by  agreement;  b.  of  e.  in  120  days." 
At  the  same  time,  the  clerk  made  the  following  entry : 
''And  judgment  on  the  verdict  for  $1,521.09.''  Three 
years  later,  upon  motion  and  due  notice,  and  upon  an 
inspection  of  these  minutes,  the  court  entered  an  order 
in  which,  after  reciting  that  a  judgment  had  been 
''pronounced  and  rendered"  on  a  certain  day  three 
years  before,  in  favor  of  the  plaintiff  and  against  the 
defendant,  for  the  sum  of  $1,521.09,  and  costs,  and  that 
the  clerk  "had  failed  to  enter  of  record  said  judgment 
in  full  and  proper  form,"  it  was  ordered  that  the 
clerk  enter  said  judgment  of  record  "in  full  and  proper 
form"  as  of  the  date  said  judgment  was,  in  fact, 
"pronounced  and  rendered."  On  appeal  this  order 
was  sustained.  The  Supreme  Court  held  that  the  min- 
utes of  the  judge  and  the  clerk  were  amply  sufficient  to 
authorize  the  entry  of  the  order  and  judgment  mii%c 
pro  tunc,  saying:  "To  hold  otherwise  would  be  to 
deprive  the  court  of  the  power  to  make  its  record  speak 
the  truth  under  any  and  every  circumstance." 

The  order  in  question  in  the  present  case  is  similar 
to  the  order  entered  in  the  case  last  cited,  and  upon 
the  authority  of  that  case  and  the  others  cited  above, 
we  think  there  was  no  error  in  admitting  the  so-called 
"expanded  judgment"  in  evidence.  The  nunc  pro  tunc 
order  was  the  record  evidence  of  the  judgment  as  pro- 
nounced by  the  court  on  April  7,  1909.  The  mere  fact 
that  such  order  was  entered  by  another  judge  than  the 
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one  who  actually  tried  the  case  is  immaterial.  We 
see  no  reason — and  none  has  been  suggested — ^why  any 
judge  of  the  Municipal  Court  may  not  direct  the  entry 
of  an  order  of  this  character  in  any  case  in  which  such 
a  minute  has  been  preserved.  The  trial  judge  could 
only  cause  such  a  record  to  be  made  or  amended  in 
pursuance  of  some  suflScient  note  or  memorandum 
found  upon  the  records  or  quasi  records  of  the  court. 
He  could  not  do  so  from  his  personal  recollection. 
Therefore,  the  judge  who  entered  the  order  had  before 
him  the  same  means  of  information  and  had  the  same 
authority  in  the  matter  as  the  trial  judge. 

It  is  next  urged  that  the  trial  court  erred  in  admit- 
ting in  evidence  the  motion  of  Harold  Gillette  in  the 
Appellate  Court  to  set  aside  the  judgment  of  aflSrm- 
ance,  and  the  order  of  that  court  denying  said  motion. 
It  was  proper  to  show  that  the  proceeding  in  the  Ap- 
pellate Court  had  been  l&nally  disposed  of,  and,  while 
the  evidence  in  question  was  perhaps  unnecessary,  we 
fail  to  see  how  the  defendants  were,  or  could  be,  in 
any  manner  prejudiced  thereby.  Counsel  for  plain- 
tiffs in  error  say  that  **the  jury  was  bound  to  get  the 
impression  that  the  Appellate  Court  was  against  the 
position  taken  by  the  defendants.'*  It  appears  that 
the  grounds  of  the  motion  urged  in  the  Appellate  Court 
were  the  same,  in  substance,  as  those  which  the  Su- 
preme Court  held  were  not  involved  in  this  case. 
Hence,  if  it  be  assumed  that  the  jury  might  have  re- 
ceived the  impression  stated,  that  impression  was  evi- 
dently correct,  and  not  a  good  cause  of  complaint. 

It  is  insisted  that  the  court  erred  in  permitting  one 
of  the  plaintiff's  attorneys  to  testify  for  the  plaintiff 
over  objection.  There  is  no  merit  in  the  contention. 
While  the  practice  of  allowing  attorneys  to  testify  in 
cases  in  which  they  appear  as  counsel  has  often  been 
criticised  and  is  not  to  be  encouraged,  yet  they  are  not 
disqualified,  and  an  objection  to  such  testimony  goes 
only  to  its  weight  and  not  its  competency.  Wetzel  v. 
Firebaugh,  251  111.  190;  WUkinson  v.  People,  226  HL 
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135.  Furthermore,  the  witness  in  question  withdrew 
his  appearance  as  an  attorney  in  this  case,  and  most 
of  his  testimony  related  to  the  amount  of  work  done 
by  the  attorneys  in  the  replevin  suit,  which  it  would 
probably  have  been  diflScult  to  prove  by  any  witness 
not  subject  to  the  same  objection. 

It  is  next  claimed  that  the  court  erred  in  admitting 
evidence  as  to  the  value  of  the  services  of  two  attor- 
neys in  the  replevin  suit,  and  in  instructing  the  jury 
that  they  were  to  determine  whether  the  services  of 
two  attorneys  were  reasonably  necessary  in  defend- 
ing the  replevin  suit.  There  was  evidence  tending  to 
prove  that  there  was  more  work  to  do  than  could  be 
properly  done  by  one  attorney,  and  that  the  defendant 
in  the  replevin  suit  authorized  one  of  the  attorneys  to 
employ  his  partner  to  assist  in  the  trial.  Under  the 
circumstances,  we  think  there  was  no  error  in  the  rul- 
ing of  the  court  in  this  particular. 

One  Eobert  P.  Tyk  was  called  by  the  defendants  as 
one  of  three  witnesses  as  to  the  value  of  the  automo- 
bile. He  testified  that  in  1909  he  was  an  **  automobile 
repair  man'*  at  a  garage  in  Chicago  where  the  ma- 
chine in  question  was  kept;  that  two  years  later  he 
engaged  in  the  business  of  buying  and  selling  automo- 
biles, but  prior  to  that  time  he  had  never  bought  or 
sold  an  automobile  nor  did  he  know  of  any  sale  that 
had  been  made  of  a  car  like  the  one  in  question.  The 
court  refused  to  permit  him  to  testify  as  to  the  value 
of  the  machine  in  1909,  on  the  ground  that  no  suflScient 
qualification  had  been  shown.  We  think  there  was  no 
error  in  the  ruling;  for  the  witness  did  not  claim  to 
know  anything  (except  from  hearsay)  about  the  value 
of  automobiles  similar  to  the  one  in  question  at  the 
time  the  same  was  taken  on  the  replevin  writ,  and 
any  estimate  of  value  he  might  have  given  under  such 
circumstances  would  have  been  a  mere  guess,  tending 
rather  to  confuse  than  to  enlighten  the  jury. 
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It  is  claimed  that  the  court  erred  in  refusing  to  per- 
mit the  defendants  to  make  a  formal  offer,  at  the  close 
of  all  the  evidence,  to  return  the  automobile.  The 
defendants  did  not  attempt  to  show  that  any  such  offer 
had  been  made  prior  to  the  trial,  except  as  such  an  of- 
fer is  contained  in  one  sentence  of  the  second  affidavit  of 
merits.  The  offer  made  in  that  affidavit  was,  '*  which 
automobile  the  defendants  hereby  tender  and  offer 
to  return  to  the  plaintiff  if  it  should  he  found  and  held 
that  said  replevin  judgment  is  vaiid.^^  As  defendants 
claimed,  by  another  sentence  of  the  same  affidavit,  that 
the  judgment  was  invalid,  the  offer  so  made  was  not 
an  unconditional  offer,  and  even  this  offer  was  omitted 
from  the  amended  affidavit  of  merits  that  was  filed 
later.  In  our  opinion,  the  offer  to  return  was  properly 
excluded. 

It  is  urged  that  the  court  erred  in  denying  the  mo- 
tions made  at  the  close  of  the  plaintiffs'  evidence  and 
at  the  close  of  aU  the  evidence  to  instruct  the  jury  to 
find  for  the  defendants.  This  alleged  error  raises  only 
the  question  whether  there  was  any  evidence  in  the  rec- 
ord fairly  tending  to  prove  aU  the  material  averments 
of  the  plaintiffs'  declaration,  or  statement  of  claim. 
Libhy,  McNeill  &  Libby  v.  Cook,  222  lU.  206.  There 
can  be  no  question,  we  think,  that  there  was  evidence 
tending  to  support  all  the  material  allegations  of  the 
statement  of  claim.  It  follows  that  the  court  did  not 
err  in  refusing  the  motions. 

An  objection  is  made,  but  not  argued,  in  the  briefs 
as  to  the  allowance  of  interest.  No  error  in  this  re- 
spect is  pointed  out,  and  we  see  none.  Interest  was 
recoverable  by  the  express  terms  of  the  statute,  fi.  8., 
ch.  74,  sec.  2  ( J.  &  A.  If  6691). 

It  is  finally  suggested,  rather  than  argued,  that  the 
court  erred  in  overruling  the  defaiudants'  motion  for 
a  new  trial.  The  bill  of  exceptions  does  not  show  that 
any  such  motion  was  made.  The  clerk's  transcript 
of  the  judgment  purports  to  recite  that  such  a  motion 
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was  made  and  overruled,  but.it  has  been  so  frequently 
and  uniformly  held  that  such  a  recital  is  not  properly 
a  part  of  the  record  that  no  citation  of  authority  is 
necessary.  Therefore,  the  question  whether  the  ver- 
dict was  contrary  to  the  preponderance  of  the  evidence 
was  not  properly  preserved  for  review. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 
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when  nunc  pro  tunc  judgment  in  main  action  admissible  in 

suit  on.    p.  634. 

when  witness  not  qualified  in  suit  on.    p.  6S4. 

£f^ay— what  evidence  admissible  in  action  on.    p.  3JL 

BROKERS. 
Authoritu — when  flndlngii  as  to  sustained,    p.  6S. 
Commission — necessity  for  showing  procuring  canae  of  sala    p.  M8. 

when  entitled  to.    p.  109. 

when  evidence  insufQcient  to  show  bad  faith  in  owner,    p.  M8. 

— ^  when  evidence  InsufQcient  to  show  liability  for.    p.  465. 

when  evidence  insufficient  to  show  procuring  cansa.    p.  368. 

when  findings  sustained,    pp.  63,  27£. 

when  instruction  not  erroneous,    p.  272. 

when  instructions  misleading,    p.  192. 

when  not  procuring  cause,    p.  480. 

when  suit  for  not  based  on  quantum  meruit    p.  2. 

when  testimony  as  to  listing  for  sale  admissible,    p.  272. 

where  several  brokers  employed,    p.  368. 

Compensation — when  evidence  sufficient  to  sustain  recovery,    p.  6S. 
Exceeding  authoritff — when  finding  against  sustained,    p.  63. 
License — instruction  of  requirement  as  to  Isolated  acta.    j».  363. 

when  broker  not  unlicensed,    p.  363. 

when  necessary,    p.  109. 

-  when  sufficient  on  issuance  to  partnership,    p.  109. 

when  want  of  not  defense  to  action  ^or  services,    p.  595. 

Ordinance — when  does  not  require  license  b^  employee,    pr  2. 
Performance — when  evidence  sufficient  to  show.    p.  604. 
Services  rendered — want  of  license  not  defense,    p.  595. 

when  finding  of  Jury  as  to  amount  due  not  disturbed,    p.  696. 

BUILDING   AND   CONSTRUCTION    CONTRACTa 
Architect's  certificate — when  conclusive  as  to  performance,    p.  238. 
Delay  in  performance — when  waived,    p.  238. 

CAPIAS  AD  SATISFACIENDUM. 
Bee  BzEcunoir. 

CARRIERS. 
Alighting-''w\iiBLt  is  duty  toward  passengers  in  act  ol    p.  366. 
— -^  when  instruction  not  erroneous,    p.  366. 
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Bill  of  lading-— when  admission  without  proof  of  execution  error. 
p.  629. 

Oarv-^when  not  liable  for  failure  to  furnish,    pp.  146»  149. 

Condition  of  freight — what  not  admission  as  to.    p.  629. 

when  evidence  insufficient  to  show.    p.  629. 

Contributory  negligence — when  question  for  Jury.    p.  471. 

Cttrvet-^wben  bound  to  give  notioe  to  passengers  on  platform  of 
danger  arising  from  movements  of  cars  roundiag.    p.  471. 

Elevators — what  is  duty  of  operator,    p.  84. 

when  finding  of  negligence  sustained,    p. .  84. 

when  operator  negligent,    p.  84. 

Fall  from  car — when  evidence  irrelevant    p.  364. 

when  negligent  starting  of  car  recoverable,    p.  866. 

when  recovery  sustained,    p.  364. 

Instructions — ^when  properly  refused,    p.  471. 

Intending  passengers — when  guilty  of  contributory  negligenca 
p.  450. 

"Negligence  of  trainmen — when  instruction  properly  refused,    p.  471. 

Platforms — ^when  bound  to  give  notice  of  danger  arising  from  round- 
ing of  curves,    p.  471. 

when  duty  to  inclose,  question  for  jury.    p.  471. 

Bhipm^nt — what  evidence  improper  to  show.    p.  119. 

Station  agent — when  evidence  as  to  authority  inadmissible,    p.  146. 

when  not  authorized  to  bind  carriers  to  furnish  cars  on  an- 
other line.    p.  146. 

who  has  burden  of  proving  shipper's  knowledge  of  lack  of 

authority,    p.  146. 

CHAMPERTY  AND  MAINTENANCE. 
Property  in  adverse  possession  of  another — ^when  not    p.  541. 

CHANCERY. 
Am^ndment—^hat  constitutes  abuse  of  discretion  in  denial,    p.  514. 
Amendment  of  Mil — when  proper  on  general  remand,    p.  548. 
Answer  as  evidence — effect  of  stipulation,    p.  93. 
Btil---what  are  requisites  of.    p.  121. 

when  not  demurrable,    p.  121. 

Bill  and  answei^— when  cause  treated  as  heard  on.    p.  560. 

Cross-hill — ^when  verification  sufficient,    p.  303. 

Decree  pro  eonfesso — when  allegation  sufficient  to  sustain,    p.  548. 

Demurrer — what  are  grounds  for  general,    p.  21. 

— -  when  bill  not  obnoxious  on  general,    p.  21. 

Foreign  corporations — when  equity  will   take  jurisdiction  of  bill 

concerning,    p.  21. 
Incompetent  evidence — when  admission  harmless,    p.  126. 
Interpleader — what  is  nature  of.    p.  93. 

what  must  be  shown  by  answer,    p.  93. 

—  when  bill  sufficient    p.  93. 


654  Appellate  Courts  op  Illinois. 

Interpleader— when  cross-bill  unnecessary,    p.  93. 

when  pleading  sufficient    p.  93. 

Jurisdiction  of  parties — ^when  Jurisdiction  not  defeated  for  want 
of.    p.  21. 

Master*s  findings — ^when  not  disturbed,    p.  274. 

when  supported  by  evidence,    p.  71. 

Multifariousness — ^when  failure  to  question  below  bars  review. 
p.  27. 

Oifer  to  do  equity — when  bill  shows,    p.  12. 

Parties — who  are  proper,    p.  121. 

Proceeding  to  determine  ownership  of  proceeds  of  policy — ^when 
equitable,    p.  633. 

Reopening  case — ^when  not  abuse  of  discretion,    p.  140. 

Replication — ^what  is  effect  of  waiver  of.    p.  560. 

when  filing  of  waived,    p.  560. 

Set-off — when  may  cause,    p.  121. 

Supplemental  hills — necessity  for  amendment  on  sustaining  of  de- 
murrer,   p.  340. 

CIRCUIT  COURT. 
State  officers — when  has  Jurisdiction  of  suit  against    p.  310. 

CITIES  AND  VILLAGES. 
Notice  of  accident — when  must  be  alleged,    p.  101. 
Officers — resignation  by  Implication,    p.  511. 

when  evidence  sufficient  to  show  resignation,    p.  511. 

when  laches  precludes  reinstatement  by  mandamus,    p.  611. 

when  neglect  or  nonuser  effective  as  resignation,    p.  511. 

when  parol  resignation  sufficient    p.  511.  ' 

Ordinances — ^when  do  not  require  license  from  broker's  employee. 

p.  2. 

when  Judicial  notice  not  taken  of.    p.  97. 

Sidewalks — what  constitutes  negligence  in  care  of.    p.  372. 

Waier   rates — when    consumer    may    enjoin    unreasonable    charge. 

p.  269. 
when   injunction   preventing   collection   should   be   dissolved. 

p.  269. 

CLERKS   OP   COURTS. 
Fees — when  statutory  provisions  not  applicable  to  Naturalisation 

Act    p.  277. 
Naturalization — ^when  entitled  to  fees  fixed  by  federal  act    p.  277. 

COCAINE. 
Legality  of  sale — ^when  burden  of  showing  on  defendant    p.  558. 
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COLLISION. 
L098  of  personal  effects — when  recovery  allowed  for.    pp.  585,  588. 

COMPROMISE  AND  SETTLEMENT. 
Evidence — when  Insufflcient  to  establish,    p.  409. 

CONSIDERATION. 
Quaranty — when  consideration  sufficient    p.  596. 
Bales — ^when  consideration  sufficient    p.  600. 

CONSTITUTIONAL  LAW. 
Surety  on  stay  hond — ^when  cannot  attack  validity  of  statute  under 
which  bond  was  given,    p.  555 

CONTEMPT. 

il;^avit9— admissibility  of.    p.  381. 

J.n«ioer— application  of  statutory  provision  exempting  incriminat- 
ing evidence,    p.  381. 

inadmissibility  of  evidence  extrinsic  to.    p.  881. 

Direct— what  is.    p.  381. 

Disavowal — when  inconsistent  with  admitted  acts.    p.  381. 

Interference  toith  administrcUion  of  itwticc— when  punishable, 
p.  381. 

Jury— right  to  trial  by.    p.  381. 

Proceedings — nature  of.    p.  381. 

nature  of  as  criminal,    p.  381. 

Property  taken  under  writ  of  restitution — Interference  with.    p.  381. 

Punishment — powers  of  court  as  to.    p.  381. 

when  not  excessive,    p.  381. 

Trial  on  otwioer^— effect  of.    p.  381. 

CONTRACTS. 
Acceptance — what  constitutes,    p.  543. 
Agreement — when  evidence  sufficient  to  establish,    p.  600. 
Architect's  certificate — when  conclusive  as  to  performance,    p.  238. 
Conditions    precedent — ^when    performance    essential    to    recovery, 

p.  343. 
Corporations — what  is  effect  of  officer's  oral  approval  of.    p.  543. 
Custom  as  to  time  for  payment — when  proof  of  competent    p.  13. 
Default  in  performance — ^when  ground  for  recovery,    p.  583. 
Delay  in  performance — ^when  waived,    p.  238. 
Destruction  of  writing — when  existence  not  affected  by.    p.  608. 
Dismissal  of  litigation — ^when  contract  for  broken,    p.  343. 
Entering  into — ^when  not  question  for  Jury.    p.  467. 
Execution — evidence  as  to  failure  inadmissible,    p.  150. 

when  verification  insufflcent  to  raise  Issue,    p.  150. 

Existence — ^when  evidence  sufficient  to  show.    p.  467. 
Ouaranty—whea  contract  constitutes,    p.  201. 
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Indemnity — ^when  covers  attorney's  fees.    p.  8. 

-  when  temporary  agreement  binding,    p.  ^8. 
Infant8 — ^when  contract  may  be  disaffirmed  by.    p.  589. 
Insanity— when  findings  as  to  sustained,    p.  186. 
Letters  constitutinff— when,  finding  as  to  snatalned.    p.  43. 
Liquidated  damages — ^when  sum  named  in  contract  considered  a& 

p.  6. 
Meeting  of  minds — ^when  does  not  show  absence  ot    p.  467. 
OptiOfM— what  are.    p.  242. 
Parol  evidence — when  admissible  to  explain  ambiguities,    p.  182. 

when  Inadmissible  to  aid  in   construction,    p.   840. 

when  not  Improperly  admitted  as  to  antecedent  matters,    p.  8. 

Penalty — when  sum  named  in  contract  construed  as.    p.  S. 

Performance — ^when  insufficient    p.  343. 

Pleading — ^right  to  recover  on  one  contract  where  two  declared  on. 

p.  8. 
Price — when  nonenforceable  for  patent  ambiguity  as  to.    p.  182: 
Rescission — when  evidence  sufficient  to  show  right  to.    p.  M6. 
Beal — when  unnecessary  on  corporate  contract,    p.  160. 
Unlawful — when  enforceable  against  foreign  oorporatlona      p.  8M. 

CONVERSION. 
See  Tbovbb  ▲itd  Convebsion. 

CORPORATIONS. 
Acceptance   of  contract — what   constitutes,    p.    543. 
Accommodation  note — when  liable  on.    p.  613. 
Additional  sale  of  notes — when  has  power  to  maka    p.  195. 
Agents — when  evidence  sufficient  to  show  ratification,    p.  568. 
Authority  of  president — ^when  cannot  be  questioned,    p.  195. 
Certificate  of  deposit — when  right  to  purchase  cannot  be  questioned 

by  plea  of  ultra  vires,    p.  177. 
Contract  of  officers — when  bound  by.    p.  150. 
Contracts — what  is  effect  of  officer's  oral  approval,    p.  643. 

when  within  power  of.    p.  568. 

Equity — when  Jurisdiction  of  bill  not  defeated  for  want  of  Jurisdio- 

tlon  of  parties,    p.  21. 
Foreign — when   equity   will   take  Jurisdiction   of   bill   concerning. 

p.  2L 
when  unlawful  contract  enforceable  against,    p.  363. 

when  want  of  license  not  defense,    p.  353. 

Guaranty — when   action   not  maintainable   against  corporation  on 

void  guaranty,    p.  219. 
Loans — when   ultra  vires,    p.   219. 
Seal — ^when  unnecessary,    p.   150. 

Succeeding  corporation — when  debt  assumed  by.    p.  568. 
Succession  to  another  corporation — when  evidence  sufficient  to  show. 

p.  568. 
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Ultra  vires— when  loan  contract  fn.    p.  218. 

when  question  of  cannot  be  raised^    p.  171. 

Want  of  licence— when   not  ^defensei    p.   d&Z, 

COSTS. 

Attorney's  fees — ^when  allowable  on  interpleader,    p.  683. 

when  properly  denied  in  will  contest    p.  126. 

Finding  against  review — when  sustained,    p.  375. 

Nonappearing  party—when  Judgment  in  favor  of  erroneous,    p.  461. 

Replevin — when  eyidence  as  to  value  of  attorneys'  servloes  admis- 
sible,   p.  634. 

Suit  on  replevin  l)ond — ^when  instruction  as  to  employment  of 
attorneys  proper,    p.  634. 

Toxatioti^-necesslty  for  motion  to  retaz  to  permit  of  review,   p.  375. 

Writ  of  error— when  damages  allowed  for  prosecution  for  delay, 
p.  555. 

COURTS. 
Decision  on  similar  contracts — when  followed,  p.  583. 
Federal  acts — ^when  state  courts  not  bound  to  enforce,    p.  277. 
State  officers — ^when  circuit  court  has  jurisdiction  of  suit  against. 

p.  310. 
Statutory  proviskmsr-when  not  binding  on.  p.  277. 

CREDITORS'  SUIT. 
Decree  pro  confesso — ^when  allegation  sufilcient  to  sustain,  p.  548. 
Receiver— when  may  be  appointed,  p.  71. 

CRIMINAIi  LAW. 
Appeal—when  dismissed,  p.  203. 

Cocaine— when  proving  of  legality  of  sale  on  defendant,    p.  658. 
Disorderly  corufucf-— when  finding  of  not  guilty  sustained,    p.  189. 
Evidence — when  proof  of  legality  of  sale  on  defendant    p.  658. 
Information — how  offense  must  be  described,    p.  80. 
^—  what  allegations  need  not  be  proved,    p.  83« 
-*—  when  disjunctive  statement  of  defense  sufficient    p.  83. 
•*—  when  felonious  taking  sufficiently  described,     p.  86. 
■"  ■■  when  sufficient  for  In  prosecution  for  larceny,    p.  86. 
Larceny — felonious  intent,  necessity  for.    p.  86. 

what  is  nature  ot    p.  86. 

Limitations— necessity  for  proof  showing  violation  of  statute  wfth« 

in  period  of.    p.  83. 
Quasi   criminal   cases — ^when   error   in   complaint   not   reversible. 

p.  558. 
Speed  regulations— when  information  sufficient  to  duurge  violation 

of.    p.  33. 
Wife  alHwdonment — ^when  evidence  shows,    p.  20 

Vol  clxxxxi  «• 
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custom  and  usages. 

Private  ciM^oiiir— when  evidence  inadmlBSible.    p.  609. 
Tiitie  for  fKiyment— when  c(»npetent     p.  13. 

DAMAGES. 
Breach  of  wie  contract — ^what  is  measure  of  in  action  by  purchaser. 

p.  96. 
ConversUm  hy  pledgor — what  is  measure,     p.  377. 
Disorders  resulting  from  accident — ^when  evidence  sufficient  to  prove. 

p.  180. 
Excessive-'When  $200  is.    p.  171. 

when  $300  not    p.  547. 

when  $1000  not    p.  70. 

when  $1625  not    p.  498. 

when  $2750  not    p.  366. 

when  $5000  not    p.  84. 

Liquidated — ^when  question  of  not  involved,    p.  160. 

when  sum  named  in  contract  considered  as.    p.  6. 

Measure  of — when  improper  in  action  on  bond.    p.  433. 

MinimisBing — duty  to  purchaser,    p.  95. 

Penalties — when  deposit  under  terms  of  lease  treated  as.    p.  188. 

when  question  not  involved,    p.  150. 

when  sum  named  i|i  contract  construed  as.    p.  5. 

PurclMse  of  seating  for  theater — what  is  measure  of  damage  for 

breach  of  contract     p.  543. 
Refusal  to  accept  goods — what  measure  of  damages,     p.  609. 
Retroflexion  of  uterus — ^when  proximate  result  of  action,    p.  431. 
Bales — what  is  measure  for  failure  to  deliver,    p.  530. 

DEATH. 
Action  for— when  administrator  may  call  party  as  witness,    p.  467. 
Damages — ^when  $5000  not  ezcessiva    p.  84. 
Legal   presumption   of — sufficiency    of   evidence   to   show   diligent 

search,    p.  412. 

what  are  elements  of.    p.  412. 

when  evidence  sufficient  to  raise,    p.  412. 

when  rumors  admissible  to  show  reason  for  disappearance. 

p.  412. 
when  rumors  inadmissible  without  statement  of  source,   p.  412. 

DEBT. 
Action  on  hond — ^when  Improper  evidence  as  to  measure  of  damages, 
p.  433. 

DEEDS. 
Mortgages — ^when  evidence  insufficient  to  show  ftaud.     p.  140.  ! 
when  form  of  deed  given  as,  not  fraudulent    p.  140.  * 

DEFAULTS. 
See    JUDOMEZTB. 
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DELIVERY. 
Delivery  to  purchaser— when  insufficient    p.  602. 

DENTISTS. 

Care— what  required  of.    p.  399. 

Control  of  cause  of  injury— when  infltructlon  erroneous  as  to  assum- 
ing,   p.  399. 

Injury  to  patienVs  foot— when  instruction  erroneous,    p.  399. 

Instructions — ^when  erroneous  as  to  presumption  of  negligence, 
p.  399. 

lAaUlity  for  injury— what  is  extent,    p.  399. 

Presumption  of  negligence — ^necessity  for  control  over  cause  of  In- 
jury,    p.  399. 

Res  ipsa  loquitur— when  doctrine  of  applies,    p.  399. 

DEPOSITIONS. 
Documentary  evidence — when   admissible  to  impeach,  p.   124. 

when  sufficiency  of  affidavit  waived,    p.  508. 

Suppression — ^what  is  not  ground  for.    p.  608. 

DISC50NTINUANCE. 
See  DisiasBAL,  Nonsuit  and  Di8cx>NTiNnAN(a. 

DISMISSAL.  NONSUIT   AND   DISCONTINUANCE. 
Contract  to  discontinue — ^when  appeal  constitutes  breach,     p.  S43. 

when  breach,    p.  343, 

Motion  /or— -when  disallowance  not  preserved,    pi  172. 

DISORDERLY  CONDUCT. 
Evidence— when  finding  of  not  guilty  sustained,    p.  189. 

DIVORCEL 
Am^endmrent  of  biJl — what  constitutes  abuse  of  discretion,    p.  611. 

when  refusal  reversible,     p.  514. 

Annulment  of  marriage — see  Marriage. 

Cruelty — ^when  evidence  of  specific  acts  admissible  under  general 

allegation,    p.  514. 
—  when  specific  acts  admissible  to  give  color  to  acts  charged. 

p.  514. 
Decree— when  void  as  based  on  invalid  marriage,    p.  239. 
Desertion — when  decree  on  ground  of  sustained,    p.  160. 
Expression  of  opinion  by  court — when  erroneous,     p.  514. 
Impotency — ^when  evidence  warrants  dismissal  on  ground  of.    p.  662. 
Remarriage — when  void.     p.  239. 
Void  m/irriage — when  decree  based  on,  void.    p.  239. 
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DBAINAQB. 
Compensation  of  oPoert— when  written  order  neoeaearT.    9.  ZXL 

DRUGGISTS. 
Cocaine — ^when  burden  of  showing  of  legali^  of  sale  on  defendant, 
p.  «58. 

1!LBCTI0N  OF  RBBffEDIBa 
Adtion  for  |)rice— when  not  barred  by  prior  action  in  replevin, 
p.  106. 

ELEVATORS. 
Child  in/uretf— when  parent  not  negligent  as  matter  of  law.    p.  84. 
Negligence — when  finding  as  to  sustained,    p.  84. 
Opcrotor— what  is  duty  of.     p.  84. 
when  negligent    p.  84. 

ESTATES  OF  DECEDENTS. 
Actions — ^when  administrator  may  call  party  as  witness,    p.  46V. 
Judicial   sale— when  inadequacy   of  price   insufficient  ground   for 

vacation,    p.  518. 
Legacies — when  charged  on  epedflc  realty,    p.  108. 
Purchase  on  hehalf  of  executrix — when  evidence  Insufficient  to  show. 

p.  S18. 

EVIDENCE. 
Action  for  '»ertr<oet— what  competent,    p.  618. 
Admission  as  to  condition  of  freight — when  insufficient    p.  629. 
Agency— when  sufficient  to  establish,    p.  602. 
Agreem^ent  to  mZI— *when  evidence  sufficient  to  estabUsh.    d.  600. 
Assignment  of  claim  for  legal  services — when  admissible,    p.  38. 
Attorneys — when   admission  of  evidence   of  not  reversible  error. 

D.  634. 
Best — when  foundation  for  secondary  evidence  insufficient    p.  271. 
BUI  of  lading — when  admission  without  proof  of  execution  error. 

p.  629. 
Books  of  account— when  insufficient  to  prove,    p.  454. 
Brokers — when  testimony  as  to  listing  for  sale  admissible,    p.  272. 
Burden  of  proof — ^when  on  contestant    p.  435. 

who  has  as  affirmative  defense,    p.  409. 

who  has  as  to  special  defensa    p.  297. 

Cause  of  deaihr— when  statement  of  attending  physician  competent 

p.  297. 
Competency  of  toitnesses — see  Witnesses,    p.  276. 
Condition  of  freight — ^when  insufficiently  shown,    p.  629. 
Contracts — ^when  evidence  as  to  nonezcluslon  inadmissible,    p.  150. 
ContriJmtory  negligence-^when  evidence  insufficient  to  show.   p.  686. 
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tf9nver4atiBn  hettoeen  henefioiary  and  third  per«09— when  inadmle- 

Bible,    p.  254. 
Varroboratian — ^when  admissible,     p.  600. 
Custom — when  evidence  inadmissible  as  to.    p.  609. 
Custom  as  to  tim^  lor  pofyment — ^when  competent    p.  13. 
Depasiiion — ^When    documentary   evidence   admissible   to   impeach. 

p.  124. 
Doottmentory— when  InsuflElclency  of  affldavit  waived,    p.  608. 
Execution  of  note — ^what  sufficient  to  show.    p.  58d. 
Existence  of  contract— when  not  affected  by  destruction  of  writing. 

p.  608. 
Failure  to  deny  material  fact — ^when  raises  presumption  that  evi- 
dence will  be  unfavorable,    p.  S6. 
Findings — ^what  sufficient  to  support     p.  106. 
Insuranoe — when  conversation  between  applicant  and  medical  ex« 

aminer  inadmissible,    p.  254. 
JudicUa  notice — when  action   of  court   in  taking  not  reversible. 

p.  189. 
'—  when  not  taken  of  municipal  court  rules,    pp.  97,  629. 

when  not  taken  of  ordinance,    p.  97. 

Master's  findings — ^when  evidence  sufficient  to  support     p.  677. 
^wnber  of  witnesses — ^when  not  determinative  of  proponderance. 

p.  446. 
Opinions — ^when  incompetent    p.  457, 
Ordinances — when  not  Judicially  noticed,     p.  97. 
Fcirol— when  admissible  to  explain  ambiguities,    p.  182. 

when  inadmissible  to  aid  in  construction  of  lease,    p.*  340. 

•*—  when    not    improperly    admitted    as    to    antecedent    matters. 

p.  8. 
Parties — when    evidence    against    one    admissible    against    other. 

p.  144. 
Performance  of  contract — ^when  sufficiently  shown,    p.  604. 
Pleading— enect  of  stipulation  of.    p.  93. 
Preponderance  of  witnesses — when  not  sufficient  to  show  verdict 

against  evidence,    p.  322. 
Presumptions — when  applied  as  to  death  after  unexplained  absence. 

p.  412. 
Receipts  if  or  inauranoe  premiums — when  explainable  by  parol,   p.  878. 
Rules  of  municipal  court— when  not  Judicially  noticed,    pp.  97,  629. 
Rumors — when  admissible  to  show  reason  of  disappearance  of  one 

presumed  dead.    p.  412. 

whei^  inadmissible  without  statement  of  source,    p.  412. 

Bet-off  and  recoupment— when  insufficient  to  establish,     p.  608. 

Bhipm^ent — ^what  inadmissible  to  show.    p.  119. 

Bpeed — ^what  insufficient  to  show  excessive,    p.  474. 

Btation  a(;rent— when  evidence  insufficient  to  show  ratification  of 

promise  to  furnish  cars.    p.  146. 
Btay  &on(^— what  admissible  in  action  on.    p.  8L 
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Suit  on  replevin  bofuf— when  evidence  of  motion  in  main  action 

admissible,    p.  634. 
when   nunc  pro  tunc  Judgment  in  main  action  admissible. 

p.  634. 
Telephone  conversation — when  admissible,    p.  63. 
Transient   guest— when   evidence    sufficient   to   show   relation   as. 

p.  604. 
Unsigned  statement  of  claim— when  exclusion  not  error,    p.  604. 
Weapon^-when  admission  in  action  for  assault  and  battery  not 

preJudiciaL    p.  547. 
Wills — incompleteness  of  testimony   as   affecting  admissibility  of 

transcript  of  testimony  of  attesting  witnesses,     p.  436. 
what  is  weight  of  transcript  of  testimony  of  attesting  wit- 
nesses,   p.  435. 
when  transcript  of  testimony  of  attesting  witnesses  admisible 

as  to  certified  copy.    p.  436. 

EXECUTION. 

Against  hody  and  property— when  issue  allowed,    p.  619. 

Attaching  creditor — ^when  becomes  execution  creditor,     p.  451. 

Bod/y  execution — ^how  statutes  construed,    p.  619. 

Oapias  ad  satisfadendumr—whsX  essential  to  issuance  after  exe- 
cution against  property,    p.  619. 

what  procedure  to  secure,    p.  619. 

when  not  barred  by  resort  to  fieri  facias,    p.  619. 

Conditional   sale — when    execution    creditor   of   vendee    protected, 
p;  451. 

Discharge  from  arrest — ^what  effect  of.    p.  619. 

DiscTiarge  under  Insolvent  Debtors"  Act — what  effect  of.    p.  619. 

Fieri  facias — when  ca.  sa.  not  barred,    p.  619. 

Imprisonment  on  ca,  sa, — what  effect  of  termination  of.    p.  619. 

when  regarded  as  satisfaction  of  judgment    p.  619. 

when  remedies  suspended  by.    p.  619. 

Purchaser  at  ovm  sale — when  a  bona  fide  purchaser,    p.  461. 

Purchaser  claiming  under — when  must  prove  judgment     p.  461. 

Remedies — when  choice  allowed,    p.  619. 

Simultaneous  execution — when  allowed,     p.  619. 

Trial  of  right  of  property — when  adjudication  in  replevin  not 
elusive,    p.  546. 

FEES. 
Attorney'*— when  properly  denied  in  will  contest     p.  126. 
Costs — see  Costs. 
Naturalization— Tight  of  clerk  of  court  to.    p.  277. 

FIERI  FACIAa 
Capias  ad  satisfaciendum — ^what  effect  ot  p.  619. 
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FIXTURES. 
Bin— when  Insiifficient  to  show  characteni  as  to.    p.  840. 

FORCIBLE  ENTRY  AND  DETAINER, 
/ikfi/men^— when  not  binding  on  party  not  interested,    p.  66. 

FORFEITURE. 
Uonpatmnsnt  of  rent — when  provision  binding  on  sublessee,    p.  168. 
Rent — what  is  effect  of  payment  after  forfeiture,    p.  168. 

FRAUD. 
Deed  given  a$  mortffage— when  fraud  not  shown,    p.  140. 
Insurance  certificate — when  procuring  issue  fraud,    p.  633. 
Marriage — ^when  false  representations  as  to  chastity  not  ground 

for  annulment     p.  307. 
Predictions  or  promises — ^when  not  ground  for  action,    p.  817. 
fifcienter— necessity  for  averring,    p.  317. 

FRAUDS,   STATUTE  OF. 
Invalidity  of  contract— when  not  considered  on  appeaL    p.  454. 
Parol  ZecMe— when  part  performance  Insufficient  at  law.    p.  446. 

FRAUDULENT  CONVEYANCES. 
Deed  given  as  mortgage-^^hen  not  fraudulent    p.  140. 
Evidence — when   sufficient   to    overcome    possible   presumption   of 

fraudulent  intent    p.  140. 
HuslHind  acting  as  agent  for  wife — what  is  effect  of.    p.  618. 
Hushand  to  wife — when  is  the  necessity  for  solvency,    p.  618. 
Insolvencu — ^how  bears  on  fraud,    p.  618. 
Insolvency  of  grantor— when  anticipatory  knowledge  immaterlaL 

p.  618. 

when  evidence  insufficient  to  show.    p.  618. 

Yoluntary  conveyance — ^when  not  fradulent    p.  618. 

GAMINQ. 
Master's  findings  as  to— when  not  disturbed,    p.  274. 

GARNISHMENT. 
Writ  of  error— when  record  insufficient    p.  678. 
when  reviewable  on,  from  Judgment  against  garnishee,    p.  674. 

GUARANTY. 
Oonsideration^when  sufficient    p.  696. 
CofUroct— what  constitutes,    p.  201. 
Oorporations-^hen  not  liable  on  void  guaranty,    p.  tHk 
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Lack  of  notice — when  does  not  affect  obligation  in  case  of  primary 

liabiUty.    p.  651. 
Notice — ^when  necessary  to  show  damages  through  lack  of  noUoe  of 

principal's  default,    p.  651. 
Aeconery— when  evidence  sufBcient  to  support    p.  661. 
£ri(7fiaf«re— when  guarantor's  signature  sufficient    p.  696. 

HOLIDAYS. 
LincotfCs  ^irtMoy— when  not  for  performance  of  ludlclal  functions, 
p.  638. 

HOMESTEAD. 
Abandonment— when  eridence  insufficient  to  show.    p.  140. 

HUSBAND  AND  WIPE. 
Abandonment — ^whan  evidence  sufficient  to  show.    p.  20. 
Annulment — see  Mabbiage.    p.  307. 
ifi^noinef^— when  marriage  does  not  constitute,    p.  621. 

INDEMNITY. 
Attomey*8  /€€•— when  contract  covers,    p.  8. 
Temporary  agreement — ^when  binding,    p.  8. 

INDICTMENT  AND  INFORMATION. 
FeUmkm9  taking-^vrhen  sufficiently  described  in  information,    p.  86. 
Larceny — ^when  sufficient    p.  86. 
Offen^&^how  must  be  described,    p.  86. 

INFANTS. 
JHmxtHrmance  of  eonttaet-^-^hen  not  deprived  of  right  ot    p.  689. 
Negotiable  instruments — when  infancy  defense  to  action  on.    p.  689. 

INJUNCTION. 
Bin— what  are  requisites  of.    p.  121. 

when  not  demurrable,    p.  121. 

Bill  of  set-off — ^when  need  not  show  liquidated  demaad.    p»  131. 

Dissolution — ^how  hearing  of  motion  may  be  had.    p.  269. 

when  injunction  preventing  collection  of  water  rates  should 

be  dissolved,    p.  269. 
Offer  to  do  equity— when  bill  shows,    p.  121. 
Parties — ^who  are  proper,    p.  121. 

Property  rights — when  bill  insufficient  to  show.    p.  340. 
Water  rates — ^when  injunction  preventing  collection  of  shouV  be 

dissolved,    p.  269. 
^-— ^  whea  unreasonable  charge  may  be  enjoined,    p.  269. 
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INNKEEPERS. 
TranHent  |M«»t^wlien  evldeace  InBufficient  to  show.    p.  604. 
when  evldeQce  sufficient  to  show  relation  as.    p.  6M. 

INSANE  PERSONS. 
Findingt  as  to  intanHy-^'whea  sustained  by  evidence,    p.  180. 

INSOLVENT  DEBTORS. 
DUcharge  from  imprUonment — ^what  effect  of.    p.  619. 

INSTRUCTIONS. 
Action  for  woffes — ^when  modification  proper,     p.  322. 
AsscMsment  of  damages — ^when  harmless,    p.  457. 
Assumed  risk — ^necessity  for  basing  on  evidence,    p.  503. 

when  erroneous,    p.  503. 

Assumption  of  facts — when  not  erroneous,    p.  457. 

Brokers — ^when  misleading  In  action  for  commission,    p.  192. 

Burden  of  proof — ^when  cannot  be  complained  of.    p.  70. 

Calling    attention    to    witnesses    or    testimony — ^when    erroneous. 

p.  372. 
Carriers — when  not  erroneous,    p.  366. 

when  properly  refused  as  to  negligence  of  trainmen,    p.  471. 

Cautionary — when  properly  refused,    p.  38. 
Contributory  negligence — when  harmless,    p.  70. 

when  modification  harmless  error,    p.  70. 

Credibility  of  witnesses — when  erroneous,    p.  872. 

Dentists — ^wken  erroneous  as  assuming  control  over  cause  of  ln« 

Jury.    p.  399. 
*— *  when  erroneous  as  to  presumption  of  negligence    p.  899. 
Duty  to  ii7ar»— when  properly  refused,    p.  457. 
Elements — when  erroneous  as  omitting,    p.  475. 

when  not  erroneous  as  omitting,    p.  457. 

Evidence — ^when  misleading  as  not  based  on  evidence,    p.  503. 
when  properly  refused  where  no  evidence  on  which  to  base. 

p.  88. 
Facts — ^what  Is  province  of  Jury  as  to.    p.  366. 
Insurance — when  erroneous  as  not  based  on  evidence,    p.  254. 

when  erroneous  as  to  waiver  of  defense,    p.  254. 

—  when  erroneous  as  to  warranties,    p.  254. 

Issue — when  not  erroneous  as  not  submitting  entire,    p.  467. 

LanOXord  and  tenant — when  proper  on  duty  to  repair,    p.  81. 

LinUtation  of  number — ^propriety  of.    p.  499. 

Mandatory  words — ^when  harmless,    p.  866. 

Meaning  of  language—when  improper  as  to.    p.  276. 

Modification — when  harmless,    p.  70. 

Number — ^when  unnecessarily  numerous,    p.  508. 

Ifumber  on  same  point— when  Improper,    p.  476. 
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Ordinary  terms — when  use  of  not  erroneous,    p.  272. 

Parties — ^when  not  erroneous  as  not  singling  out    p.  467* 

Phraseology — ^when  harmless,    p.  457. 

Preponderance  of  evidence — when  not  erroneous,    p.  457. 

Reading  from  memorandum, — ^what  is  effect  of.    p.  412. 

Refusal — ^when  proper  as  covered  by  others.    Pb  467. 

Requested-^yrh^&n  properly  refused,    p.  88. 

Singling  out  facts — ^when  not  erroneous,    p.  457. 

Street  railroads — ^when   improperly   refused,    p.   199. 

Suit  on  replevin  "bond — ^when  instruction  as  to  employment  of  at- 
torneys proper,    p.  634. 

WilZtf— when  correct  as  to  effect  of  admission  of  transcript  of  at- 
testing witnesses,    p.  435. 

—  when  properly  refused  as  inapplicable    p.  435. 

WUn6Me«— when  modification  harmless,    p.  70. 

INSURANCE. 

Action  on  poZic]^— when  directing  verdict  error,    p.  592. 

Alcoholism — ^when  defense  in  action  on  policy,    p.  297* 

when  not  established,    p.  297. 

Application — ^what  provisions  in  may  be  waived,    p.  29. 

Cause  of  death — when  statement  of  attending  physician  competent, 
p.  297. 

Change  of  beneficiary — ^when  finding  as  to  insanity  of  insured  sus- 
tained,   p.  186. 

Death — when  evidence  insufficient  to  show  accidental,    p.  496. 

when  evidence  raises  legal  presumption  of.    p.  412. 

when  rumors  admissible  to  show  reason  for  disappearance  of 

one  presumed   dead.    p.   412. 

Discrimination — ^when  acceptance  of  premium  note  does  not  con- 
stitute,   p.  29. 

Evidence — when  conversation  between  beneficiary  and  third  person 
inadmissible,    p.  254. 

when  inadmissible  as  to  conversations  between  applicant  and 

medical  examiner,    p.  254. 

— -  when  premium  receipt  explained  by  parol    p.  378. 

— -  when  statement  of  attending  physician  as  to  cause  of  death 
competent,    p.  297. 

Excessive  use  of  intoxicants — when  instructions  as  to  waiver  erron- 
eous,   p.  254. 

Instalments — ^what  is  effect  of  insurer's  failure  to  pay  aocmed. 
p.  496. 

Instructions— -when  erroneous  as  not  based  on  evidence,    p.  254. 

when  erroneous  as  to  waiver  of  defense,    p.  254. 

when  erroneous  as  warranties,    p.  254. 

^—  when  not  based  on  evidence,    p.  254. 

Issuance  of  new  certificate — when  procuring  fraudulent    p.  6SS. 

Lump  «um^-when  policy  not  payable  in.    p.  496. 
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Medicai  examination— when  conversation  between  examiner  and  ap* 
plicant  inadmissibla    p.  264. 

Optioni  to  surrender  policy  for  different  Jbind— necessity  for  ex- 
ercise of.    p.  412. 

OwnerBhip  of  proceeds  of  certificate— whea  proceedings  to  deter- 
mine, equitable    p.  63S. 

Polic]^-neces8it7  for  exercise  of  option  to  surrender,    p.  412. 

— —  what  is  effect  of  provision  fbr  surrender  in  an  otherwise  self- 
executing  policy,    p.  412. 

— -  when  surrender  of  self-executing  policy  void.    p.   412. 

Premium  note— when  acceptance  of  not  a  statutory  discrimination, 
p.  29. 

when  provision  in  application  no  defense  to  action  on.    p.  29. 

Premiums — ^what  is  effect  of  recital  of  payment  of  first,    p.  878. 

when  husband  or  beneficiary  not  entitled  to.    p.  692. 

— — •  when  provisions  in  application  respecting  payment  of  may  be 
waived,    p.  29. 

—  when  receipts  may  be  explained  by  parol,    p.  378. 

Proof  of  death — ^what  effect  to  be  given  statement  in.    p.  297. 

Representations  as  to  true  value — ^when  not  fraudulent    p.  317. 

Buhstitution,  of  beneficiary— when  invalid,    p.  633. 

TUle  guaranty  policy — ^when  vendee  entitled  to  recover  mon^  paid 
for.    p.  402. 

Use  of  intoxicants — when  precludes  recovery,    p.  117. 

Warranties — ^when  instructions  as  to,  erroneous,    p.  264. 

INTEREST. 
Action  on  contract— when  allowed,    p.  160. 

Appellate  court — ^when  may  include  Interest  in  Judgment    p.  204. 
Breach  of  contract  of  purchase— whem  not  allowed  in  action  for. 

p.  630. 
Instrument  in  laritinfi—whaX  is  not    p.  680. 
Replevin  bofkX— when  recoverable  in  suit  on.    p.  684. 

INTERPLEADER. 
Answer— what  must  be  shown  by.    p.  93. 
Attorney's  fees — ^when  allowable,    p.  633. 
BiU— when  sufficient    p.  93. 
OrosS'hill— when  unnecessary,    p.  93. 
Nature  o/— what  is.    p.  93. 
Pleading— when  sufficient    p.  93. 
etipulation—eSect  of.    p.  98. 

JUDOlfENT. 
AhJ^reviations — ^when  render  ineffectiva    p.  646. 
Affidavit  of  defense— when  may  be  entered  on  striking,    p.  665. 
Affidavit  of  flieritt— when  default  proper  for  Insufficiency,    p.  238. 
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Appeta  bond — what  judgment  proper  on.    p.  580. 

Collat€r<a  attack — ^when  not  permitted,    p.  152. 

Ooparty — when  erroneous  as  against    p.  118. 

DefauU — ^when  Judgment  not  by,  notwithstanding  alMianoe  of  de- 
fendanti    p.  144. 

when  proper,    p.  238. 

Entry — when  huTalid.    p.  451. 

Fonn^-'When  proof  falls  to  establish  lease  sned  on.    p.  15. 

Former  adjudication — when  party  not  bound  by.    p.  66. 

Imprisonment  on  ca,  m. — ^when  equivalent  to  satieflulion  of  judg- 
ment   p.  619. 

— -  when  remedies  suspended  by.    p.  619. 

Joint — ^when  erroneous,    p.  451. 

Li6i»--when  mortgage  prior  to.    p.  140. 

when  not  available  after  sale  by  vendor,    p.  844. 

Nonaippearinif  party--when  judgment  for  costs  in  fti^vor  of  erron- 
eous,   p.  451. 

Nunc  pro  tuno-^when  judge  may  order  entry,    p.  684. 

when  judgment  in  replevin  admissible  in  suit  on  replflfVlB 

bond.    p.  634. 

Proof  of  existence — when  evidence  insuillcient.    p.  461. 

Rendition  and  entry — how  distinguished,    p.  634« 

Res  adjudicatOr—when  adjudication  in  replevin  not  oondliBlve  on 
trial  of  right  of  property,    p.  546. 

—  when  decree  is.    p.  66. 

Betting  aside — when  engagement  of  counsel  in  another  court  not 
ground  for.    p.  580. 

— • —  when  validity  as  to  other  defendant  not  affected,    p,  bdSk 

Time  of  recording  deed — ^when  considered  in  Gonnection  with  sub- 
sequent judgment  entry,    p.  140. 

Vendor's  interest — effect  as  to,  where  property  sold  on  tBfltalmenta. 
p.  844. 

JUDICIAL  SALE. 
Inadequacy  of  price— when  not  ground  for  vacation,    p.  518. 

JURISIDICTION. 
State  offlcers — ^when  circuit  court  has  Jurisdiotlon  of  suit  «4P>fmf 
p.  310. 

JURY. 
Answers  on  voir  dir^— when  not  ground  for  new  trial,    p.  84» 
Oonfempt— right  to  trial  by.    p.  381. 

LANDLORD  AND  TENANT. 
Abandonment— amount  of  recovery  on  re-renting  of  premlBes  afttr. 
p.  478. 
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Abandonment — when  lessor  may  take  possession  on.    p.  478. 

Agreement — when  does  not  modify  lease,    p.  12(L 

0<mitruetio»--'Whein  doctrine  of  practical,  may  be  Inyokad*    p..  S40. 

DepoM  under  term^  of  lease — when  treated  as  penalty,    p.  188. 

Distresi — ^when  property  of  corporation  organised  by  lessee,  subject 
to.    p.  173. 

JfftKdence— when  parol  Inadmissible  to  aid  In  construction,    p.  340. 

Exceptions  and  reservatUms—YfhKt  is  rule  as  to  eonstructloii* 
p.  340. 

Fixtures— "When  bill  Insufficient  to  show  character  as.    p.  340. 

Forfeiture — ^when  waiver  of  presumed,    p.  67. 

Indemnity  against  loss  on  lease— wheu  temporary  agreement  bind- 
ing,   p.  8. 

Injury  to  premises — when  finding  as  to,  against  evidence,    p.  36. 

Judgment — form  of,  when  proof  falls  to  establish  lease  sued  on. 
p.  15. 

Lease — when  distinguished  from  receipt    p.  517. 

when  evidence  shows  refusal  of  tenant  to  accept    p.  16. 

Lease  of  right  of  way— when  assumption  of  risk  of  damage  by  fire 
shown,    p.    261. 

Length  of  term — determination  of,  on  parol  lease,    p.  446. 

Parol  lease — Ineffectiveness  of  executotry,  to  cancel  written  lease, 
p.  446. 

—  sufficiency  of  evidence  to  estabHsh.    p.  446: 

— ^  when  Ineffective  to  modify  written  lease,    p.  446. 

when  may  abrogate  written  lease,    p.  446. 

Prernises — what  Is  effect  of  substitution  of  different    p.  66. 

Rent — what  Is  effect  of  payment  after  forfeiture  of  lease,    p.  168. 

when  evidence  sufficient  to   show  rent  payable   in  advanca 

p.  517. 

when  evidence  to  show  permission  to  oocnpy  without  payment 

of  admissible,    p.  120. 

when  landlord  entitled  to.    p.  108. 

when  provision  for  forfeiture  on  nonpayment  binding  on  sub- 
lessee,   p.  168. 

Repairs — ^when  instruction  on  duty  of  owner  proper,    p.  31. 

Statute  of  frauds — ^when  part  performance  insufficient  at  law. 
p.  446. 

Subtenant— ^when  bound  by  provisions  of  lease,    p.  261. 

Surrender — what  oonsUtutes.    p.  446. 

when  evidence  insufficient  to  show.    p.  446. 

Surrender  of  premises — what  insufficient  to  show.    p.  108. 

Taxes— when  covenant  requiring  payment  by  tenant  not  broken, 
p.  564. 

Tenancy  from  year  to  year— when  created,    p.  66. 
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LARCENY. 
Felonious  intent— necessity  for.    p.  86. 

FeUmioua  taking — when  sufficiently  described  in  Information,    p.  86. 
Information — when  sufficient,    p.  86. 
Nature  of  crime — ^what  is.    p.  86. 

LICENSE. 
Real  estate  tMroker^-when  license  not  necessary  for.    p.    696. 

LIMITATION  OF  ACTIONS. 

Amendment  of  pleading — ^what  is  effect  where  good  cause  of  action 
defectively  stated,     p.  521. 

Concealment  of  cause  of  action — ^when  prevents  running  of  statute, 
p.  317. 

Hfew  promue— when  evidence  insufficient  to  show.    p.  476. 

when  sufficient  to  toll  statute,    p.  563. 

Payments  on  note — ^when  evidence  insufficient  to  show.    p.  476. 

Pleading — when  amendment  barred,    p.  101. 

ToUing — when  giving  of  mortgage  to  secure  pre-existing  debt  effect- 
ive as.    p.  140. 

LINCOLN'S   BIRTHDAY. 
Holiday— irh&n.  not,  for  performance  of  Judicial  functions,    p.  588. 

MALICIOUS  PROSECUTION. 
Advice  of  counsel — when  person  acting  on»  not  liable,    p.  11. 
Pro})a'ble  cause — ^when  evidence  rebuts  presumption  of  malice,  p.  11. 

MANDAMUS. 
/nejITectiia)— when  may  be  refused  as.    p.  511. 
Laches — ^when  precludes  reinstatement  of  officers,     p.  511. 

MARRIAGE. 
Annulment— what  allegations  essential,    p.  239. ' 
when  contention  that  plaintiff  does  not  come  into  court  with 

clean  hands  not  valid,    p.  239. 
Chastity — when  false  representations  by  husband  not  ground  for 

annulment    p.  307. 
Divorce— when  marriage  void  within  two  months  after,    p.  239. 
yoid— when  divorce  decree  based  upon  void.     p.  239. 

MASTER  AND  SERVANT. 
Action  for  toages — agreement  to  pay  for  services,    p.  822. 

instruction  as  to  existence  of  family  relation,    p.  322. 

when  modification  of  instruction  proper,     p.  322. 

Assumption  of  risk — necessity  for  obvious  danger,    p.  603. 
—  when  evidence  insufficient  to  show.    p.  508. 
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Asiumption  of  risk — ^when  instruction  does  not  ignore  doctrine  of. 
p.  457. 

when  Instractions  erroneous  as  to.    p.  503. 

when  dsk  of  injury  by  fall  of  wheel  assumed,    p.  570. 

— —  when  verdict  negatives,    p.  538. 

Building  ootMtrttction— what  degree  of  care  required  of  master, 
p.  499. 

Cinders  beside  track — ^when  refusal  to  direct  a  verdict  proper,    p.  43. 

when  verdict  for  plaintiff  sustained,    p.  43. 

Deckirationr—when  failure  to  inspect  not  available  unless  alleged 
in.    p.  570. 

Defective  appliances — ^when  master  liable  though  owned  by  inde- 
pendent contractor,    p.  457. 

Defective  moc^iine— when  master  liable  for.    p.  503. 

Duty  to  warn — ^when  instruction  properly  refused,    p.  457. 

Independent  contractor— when  duty  to  furnish  cannot  be  delegated 
to.    p.  457. 

when  master  liable  for  injury  to  servant  by  defective  instru- 
mentality owned  by.    p.  457. 

when  relationship  established,    p.  457. 

when  relationship  to  be  determined  from  contract    p.  467. 

Injury  to  third  person — ^when  act  not  within  scope  of  employment 
p.  337. 

Inspection— when  failure  not  available  unless  alleged.    ^.  570. 

Instructions — necessity  for  basing  on  evidence  as  to  assumed  risk, 
p.  503. 

when  erroneous  as  to  assumed  risk.    p.  503. 

when  evidence  sufficient  to  show.    p.  335. 

when  misleading  as  not  based  on  evidence,    p.  503. 

Mining  accidents — ^when  evidence  sufficient  to  show  statutory  duty, 
p.  521. 

when  evidence  supports  finding  of  statutory  duty.    p.  521. 

when  violation  question  for  Jury.    p.  521. 

Negligence — ^when  circumstantial  evidence  sufficient  to  show.    ii.  499. 

Negligent  orders — ^when  immaterial,    p.  499. 

Repairs — -when  evidence  sufficient  to  show.    p.  835. 

Bafe  place — ^what  is  rule  as  applied  to  building  construction,    p.  499. 

when  duty  to  furnish  cannot  be  delegated  to  independent  con- 
tractor,   p.  457. 

Bcope  of  employment — when  act  not  within,    p.  337. 

when  act  of  driver  in  striking  boy  with  whip  not  within. 

p.    337. 

Simple  tools — ^when  not  required  to  inspect    p.  336. 

MASTERS  IN  CHANCERY. 
Findings — ^when  not  disturbed,    p.  274. 
Reopening  case — when  not  abuse  of  discretion,    p.  140. 
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mbchanios'  liens. 

ApporliOfUften^— basis  for.    p.  481. 

Distril>uti(m — ^when  Is  ptractloe  for  diBtribution  of  prooeeds.    p.  481. 

MaatefM  flnding»--whmi  eTidenoe  sufficient  to  support    p.  677. 

Mortgage  lien — ^how  far  preferred,    p.  677. 

Ffior  incnnAnmoss— wben  is  Tule  as  to  distrUmtloii  in  case  oL 

p.  481. 
^rtatete— *apportiomneixt  t>f  liens,    p.  481. 
Bubcontractora — when  deprived  of  lien  by  provision  of  original  con- 

tract    p.  fiOL 

MINES  AND  MINERALS. 
Btatutory  duty — when  evidence  sufficient  to  show.    p.  62L 

when  evidence  supports  finding  of  violation  of.    p.  621. 

when  violation  question  for  Jury.    p.  521. 

MORTGAGES. 
Deed  given  at — ^when  evidence  insufficient  to  show  fraud,    p.  140. 

when  form  of  does  not  render  deed  fraudulent    p.  140. 

Foreclosure — when   receiver   of   rents   and    profits   not  appointed. 

p.  803. 
Lien  of  judgment — ^when  prior  to.    p.  140. 
Mecfianics'  lien— how  far  mortgage  lien  preferred  to.    p.  577. 
Mortgagee — ^what  is  nature  of  interest,    p.  242. 
Receivers— how  application  by  cross-complainant  for  appointment  of, 

supported,    p.  303. 

BiUNICIPAL  COURT. 
Affidavit  of  defense—when  Judgment  may  be  entered  on  striking. 

p.  555. 
Affidavit  of  merits — what  are  requisites  of.    p.  494. 

—  when  default  proper  for  insufficiency,    p.  238. 

when  insufficient  as  stating  mere  conclusions,    p.  494. 

when  insufficient  to  raise  issues,    p.  494.   * 

when  insufficient  to  state  defense,    p.  17. 

—  when  Jnay  be  stricken  as  not  presenting  defensa    p.  508. 

—  when  sufficient  in  action  on  bond.    p.  433. 

Amended  statement  of  claim — when  not  necessary  to  file.    p.  596. 
Com/pHaint — when  error  in  quasi  criminal  case  not  ground  for  r»> 

versal.    p.  558. 
Evidence — when  essential  to  permit  review  of.    p.  876. 
Exclusion  of  statement — when  not  error,    p.  604. 
InstructionS'-'whsX  is  effect  of  reading  from  memorandum,    p.  412. 
Judgment — ^form  of  where  proof  fails  to  establish  lease  sued  on. 

p.  15. 

—  modification  or  setting  aside,     p.  875. 

— —  when  abbreviations  render  ineffective,    p.  646. 
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McHom  0Hd  onKert— when  not  reviewable,    p.  607. 

Notice  of  accident — ^when  mast  be  alleged,    p.  lOL 

Biae9 — when  not  Judicially  noticed,    pp.  97,  629. 

Btatement  of  claim— when  indulging  merely  in  conjecture  aa  to 

state  of  facts,    p.  433. 
^— ^,when  insulBcient    p.  583. 
— —  when  sufficient    p.  124. 

—  when  sufficient  in  fourth  class  case.    p.  144. 
— *  when  varianoe  waives,    p.  144. 

Statement  oj  ooncIiMion*— -what  is  effect  ot    p.  433. 

Btatemente  of  ^oc^— when  are  not  such  as  to  reauire  denial  in 

affidavit  of  merits,    p.  483. 
Tranaortipt  o/  record^-when  insufficient    p.  128. 

NATURALIZATION. 
Federal  re^ttkUiont— when  exclusive,    p.  277. 
Feei — right  of  clerk  of  court  to.    p.  277. 

NEGLiaSNCB. 
droKmttonftol  etHdsnce— when  sufficient  to  establish,    p.  499. 
Contributory — ^when  evidence  not  sufficient  to  show.    p.  585. 
when  instruction  harmless,    p.  70. 

—  when  modification  of  instruction  harmless,    p.  70. 
Direction  ot  verdict— when  improper  for  insufficiency  of  declara- 
tion,   p.  194. 

when  proper,    p.  330. 

Iirtim^cd— when  negligence  of  parent  imputed  to  child,    p.  84. 
— *—  when  parents  not  negligent  as  matter  of  law.    p.  84. 

when  question  for  Jury.    p.  84. 

Pleading— when  ftdlure  to  aver  due  care  not  ground  for  directed 

verdict    p.  194. 
Froximaie  otuite— what  constitutes,    p.  330. 
Kee  iv9a  Ioatfi<«r— -when  doctrine  of,  applies  to  injnry  inflicted  by 

dentist    p.  899. 
Watchnum  in/ured— when  direction  of  verdict  proper,    p.  830. 

NBGOTIABLB  INSTRUMENTS. 
Acoominodation  note— when  corporation  liable,    p.  618. 
•— —  when  purchaser  bona  fide.    p.  613. 
Contract  to  reimrcAose— when  shown,    p.  195. 
Cofporolion*— when  have  power  to  make  conditional  sale  of  notcii 

p.  196. 
D^etMe— when  evidence  insufficient  to  show.    p.  167. 
Jiffccttlion— when  evidence  sufficient  to  show.    p.  589. 
Failure  ot  cofuiderotiofir— when  defense  of  not  available,    p.  167. 
JiuSorser— when  findings  in  action  against,  sustained,    p.  106. 
7fi/aft0if— when  defense  to  action  on  note.    p.  589. 
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Payment — effect  of  taking  note  as  to.    p.  346. 
Premium  note — ^when  provision  in  application  no  defeiise  in  action 
on.    p.  29* 

NEW  TRIAL. 
Amwerg  an  voir  dire — ^when  not  ground  for.    p.  84. 
Newlu^iacavered  evidence— ^hea  not  ground  for.    p.  322. 
Refnedi — when  not  reviewable,     p.  634. 

NONSUIT. 
See  DiBiassAL,  DiscoNTiiraANOB  aiid  Nonsuit. 

OFFICERS. 
OampenMotion — ^when  not  entitled  to.    p.  82L 
— -  when  written  order  for  necessary,    p.  321. 
Reinstatement — when  precluded  by  laches,    p.  511. 
Resignation — ^when  evidence  sufficient  to  show.    p.  511. 
-^-  when  nonuser  or  neglect  effective  as  ta    p.  511. 

when  parol  sufficient,    p.  511. 

Resignation  by  implication — ^when  takes  place,     p.  511. 

State — ^when  circuit  court  has  Jurisdiction  of  suit  against    p.  310. 

PARTIBa 
Jn/Mnc<(ofi— who  are  proper,    p.  121. 

Misnomer— when,  marriage  of  woman  does  not  constitute,    p.  62L 
Right  to  sue — ^when  cannot  be  questioned  on  review,    p.  40. 

PARTNERSHIP. 
Dissolution — ^when  question  of  notice,  for  jury.     p.  161. 
Retiring  members — ^when  instruction  as  to  liability  proper,    p.  160. 
when  question  of  notice  for  Jury.    p.  161. 

PAYMENT. 
Burden  of  proof— who  has.    p.  494. 
Evidence — ^when  insufficient  to  establish,    p.  563. 

when  sufficient  to  show.    p.  275. 

Note — effect  of  failure  to  surrender  as  showing  intention  to  take 
as  payment,    p.  346. 

effect  of  giving  as  to  precluding  action  on  original  debt    p.  346. 

—  effect  of  taking  on   original  debt    p.  346. 
Pleading — ^how  may  be  pleaded,    p.  261. 
Provini^— how  may  be  proved,    p.  26L 

PENALTIES. 
Contract — ^when  sum  named  in,  considered  as.    p.  6. 
Deposit  under  terms  of  leo«e— when  treated  as  penalty,   p.  ItS. 
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PHYSICIANS. 
AjCtion  for  iervfcet— what  constltuteg  defense,    p.  612. 
— *-  what  evidenoe  competent    p.  612. 

when  qneetion  of  fact  as  to  yalne.    p.  612. 

Care — what  required  of.    p.  899. 

Extent  of  liability— ^hst  Is.    p.  899. 

Presumption  of  negligence — necessity  for  control  over  cause  of  lii- 

Jury.    p.  899. 
Ret  Ipta  lo(7«itiir— when  doctrine  of  applies,    p.  899. 

PILOTS. 
FederaH  regiOationr^whst  sufficient  compliance  with.    p.  585. 

PLEADING. 
AUdavit  of  defense— mhen  statement  of  OYidenoe  not  required  In. 

p.  598. 
Aider  hy  verdict— irhen  declaration  cured  hy.    p.  588. 
Amendment — ^necessity  fcnr,  on  sustaining  demurrer  to  supplemental 

biU.    p.  340. 

—  what  constitutes  abuse  of  discretion  in  denial,    p.  514. 

—  when  barred  by  Statute  of  Limitations,    p.  lOL 

—  when  proper  on  general  remand,    p.  548. 

Complaint— when   error   in  quasi   criminal   case  not  ground  for 

reyersal.    p.  558. 
Contracts — right  to  recorer  on  one,  where  two  declu^  on.    p.  8. 
—^  when  evidence  as  to  nonexecution  inadmisslbla    p.  150. 
CrOM-bin— when  yeriflcation  sufficient     p.  808. 
Decfomtiofi— when  sufficient  in  the  absence  of  objection,    p.  880. 
Demurrer— irhsit  is  effect  of  pleading  oyer  and  going  to  trial  after 

sustaining  of.    p.  521. 

—  what  not  grounds  for,  in  equity,    p.  21. 

—  when  bill  not  obnoxious  on  general    p.  2L 

—  when  facts  admitted  by.    p.  496. 

Directed  verdict— when  sufficiency  of  pleadings  cannot  be  tested 

by  motion  for.    p.  194. 
Due  care— when  failure  to  ayer  not  ground  for  directed  yerdict 

p.  194. 
MhHdence  against  one  de/endotit— when  admissible  against  other. 

p.  144. 
Interpleader^— whsit  must  be  shown  by  answer,    p.  98. 
-*-  when  bill  sufficient    p.  93. 
when  cross-bill  unnecessary,    p.  93. 

—  when  sufficient    p.  93. 

Issue— yrhea  cause  treated  as  at    p.  560. 

lfi«nomer— when  marriage  of  woman  does  not  constitute,    p.  621. 
Municipal  court — ^when  filing  of  amended  statonent  at  claim  not 
necessary,    p.  596. 
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MunMpta  oottft— when  statement  of  claim  in  fourth  class  case  soffit 
cient.    p.  683. 

RepHoation — ^what  is  effect  of  waiver  ot    p.  560. 

when  failure  of  waived,    p.  560. 

fifcien^er— necessity  for  ayerring  in  action  for  fraud,    p.  S17. 

Btatements  of  fact — ^when  are  not  such  as  to  require  deniaL    p.  433. 

Btaiute  of  UmUation — ^what  is  effect  of,  on  amendment  where  good 
cause  of  action  defectively  stated,    p.  521. 

Btijmlatiotu — when  may  be  considered  as  evidence,    p.  03. 

Variance — when  evidence  as  to  nonexecution  of  contract  inadmis- 
sible,   p.  150. 

when  waived,    p.  144. 

Feri/lodtionr— when  insufflclent  to  raise  execution  of  instrument, 
p.  150. 

PLBDGES. 
OonditUmaZ  delivery  to  pledgor— what  is  effect  ol    p.  377. 
.Cefiver«to»— what  is  measure  of  damages,    p.  877. 
Conversion  by  pledoor—what  is  measure  of  damages,    p.  377. 
Sole— when  distinct  from.    p.  219. 
Traneaction—irhBt  constitutes,    p.  219. 

PRINCIPAL  AND  AGBNT. 

Oheeki-^Tight  of  principal  to  recover  on  cheek  cashed  by  agent 
p.  396. 

Conediofir— power  of  agent  as  to.    p.  396. 

CommisiUm — amount  of.    p.  204. 

-— -  when  agent  entitled  to.    p.  204. 

*—  when  evidence  establishes  agency,     p.  124. 

Evidence — when  sustains  finding  that  defendant  acted  as  princi- 
pal and  not  as  agent    p.  37. 

Ratifloationr—when  evidence  sufficient  to  show.    p.  668. 

Kelotion^-when  evidence  sufficient  to  establish,    p.  602. 

PRINCIPAL  AND   SURETY. 

Gtioria»fif-— when  contract  constitutes,    p.  201. 

Indemnity — see  Indemnity. 

l^ofice— when  lack  of  does  not  affect  obligation  in  case  of  primaiy 
liability,    p.  551. 

when  necessary  to  show  damages  through  lack  ot    pi  661. 

Stay  bond-— when  consideration  sufficient    p.  565. 

— —  when  delivery  of  property  to  execution  debtor  does  not  re- 
lease surety,    p.  555. 

-^-  when  surety  cannot  question  validity  of  statute  under  which 
bond  given,    p.  555. 

—  when  surety  estopped  to  deny  binding  effect    p.  666. 
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RAILROADS. 

Oantributory  neoUgence—'when  question  for  Jury.    P*  830. 

DedaratUm — when  sufficient  in  the  absence  of  objection,    p.  830. 

Defective  can — ^what  is  duty  toward  persons  near.    p.  330. 

L&ue  of  right  of  wajt — ^what  is  effective  condition  releasing  for 
liability  from  fire.    p.  261. 

when  assumption  of  risk  of  damage  by  fire  valid,    p.  261. 

Objects  close  to  track — when  liable  for  injury  of  watchman,    p.  330. 

when  question  of  notice  as  to  clear  space  for  Jury.    p.  330. 

when  verdict  improperly  directed  for  injury  caused  by  strik- 
ing,   p.  380. 

Projdctiwi  of  9ides  of  cor— when  negligence  question  for  Jury, 
p.  330. 

"Watchman — ^when  liable  for  injury  to»  on  striking  objects  dose  to 
track,    p.  330. 

RECEIVERS. 

Ai)|>oititmei^f— how  application  by  cross-complainant  supported, 
p.  803. 

OreCitor% — ^when  may  be  appointed,    p.  71. 

Mortgage  foreclosure— when  receiver  of  rents  and  profits  not  ap- 
pointed,   p.  303. 

Nature  of  ojjic©— what  is.    p.  71. 

POMe««iofir— when  may  take.    p.  71. 

RECORDINa. 
Time  o/— when  considered   in  connection  with   subsequent  entry 
of  Judgment,    p.  140. 

RELEASE. 
FoIidUy— when  Improper  to  submit  to  Jury.    p.  460. 

REPLEVIN. 
Al)l>reviated  judgment — when  ineffective,    p.  648. 
Action  in — when  does  not  bar  subsequent  action  for  price,    p.  106. 
Adjudication  in — ^when  not  conclusive  in  trial  of  right  of  property. 

p.  646. 
Attorneys — ^when  instruction  as  to  employment  proper,     p.  634. 
Bond — when  evidence  insufficient  to  establish  title  in  action  on. 

p.  271. 

who  has  burden  of  proof  In  action  on.    p.  271. 

Joint  judgment  for  defendants — ^when  erroneous,     p.  461. 
Judgment — what  constitutes  collateral  attack  on.     p.  162. 
OfUcer  of  court — ^when  not  subject  to.    p.  162. 
Return  of  property — ^when  conditional  tender  insufficient     p.  634. 
Buit  on  &oiid— when  evidence  as  to  value  of  attorneys'  services 

admissible    p»  684. 
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Buit  on  l>ond — ^when  evidence  of  motion  in  main  action  admissibla 

p.  634. 
— —  when  interest  recoverable,    p.  634. 
when   nunc  pro   tunc  Judgment   in   main   action   admissible 

p.  634. 
when  witnesses  incompetent    p.  634. 

RESTITUTION. 
Property   taken   under  writ   o/— interference   with   as    contempt 
p.  SSL 

SALES. 
Aciion  for  price—right  to  setoff  or  recoup  damages,    p.  IS. 

when  affidavit  of  merits  does  not  state  defense,    p.  17. 

Amount  of  recovery — when  not  excessive,    p.  543. 

Breach  of  contract — what  is  measure  of  damages  in  action  bjr 

purchaser,     p.  96. 
Conditional  gale — ^what  are   rights  of  bona  fide  purchaser   from 

vendee  on.     p.  461. 
when  action  to  recover  money  collected  not  barred  by  prior 

action  in  replevin,    p.  106. 

when  execution  creditor  of  vendee  protected,     p.  461. 

Conditions — ^when  evidence  supports  findings,     p.  106. 

Consideration — ^when  sufficient     p.  600. 

Contract— when  may  state  approximation,     p.  643. 

Contract  to  repurchase—yrhen.  shown,    p.  195. 

Custom  as  to  time  for  payment — when  proof  of  competent    p.  13. 

Damages — ^what  is  measure  for  failure  to  deliver,    p.  630. 

when  purchaser  bound  to  reduce,    p.  96. 

Defective  condition — when  affidavit  setting  up  insufficient    p.  17. 
Delivery — when  affidavit  setting  up  nondelivery  at  agreed  time  In- 
sufficient   p.  17. 

when  insufficient  to  vest  title  in  purchaser,    p.  666. 

when  reasonable  time  a  question  of  fact     p.  666. 

Delivery  to  carrier — when  effective  to  pass  title  to  consignee,  p.  608. 
Judgment  for  value — when  must  be  reversed,    p.  464. 
Pledge— hxm  distinguished  from  sale.    p.  219. 
Purchase  of  seating  for  theater — ^what  is  measure  of  damage  for 

breach  of  contract    p.  643. 
Purchase  price— when  demand  unnecessary  in  action  to  recover 

back.    p.  666. 
Purchaser— when  may  charge  resulting  loss  on  purchase  elsewhere. 

p.  630. 
QuaZity— when  evidence  insufficient  to  prove,    p.  464. 
Quantity— whem  evidence  insufficient  to  prove,    p.  464. 
Refusal  to  accept — ^what  is  measure  of  damages,    p.  609. 
Rescission — when  evidence  sufficient  to  show  right  ta    p,  666. 
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Return  of  goods — what  constitutes  waiver  of  right  to  object  ta 

p.  508. 
Trantadiof^— when  pledge  and  not  sale.    p.  219. 
Value — ^when  evidence  insufficient  to  prove,    p.  454. 
Worranly— when  instrument  inoperative  as  to.     p.  54L 

SET-OFF  AND  RECOUPMENT. 
Action  for  price — right  to  set  off  or  recoup  damages,    p.  IS. 
BiU  of  set-off— when  need  not  show  liquidated  demand,    p.  12L 
Equity — ^when  may  cause  set  off.    p.  121. 
Evidence — when  insufficient  to  establish,    p.  608. 
Recoupment — necessity   for   proving  contract  out  of  which  claim 

for  recoupment  arises,    p.  16. 
what  are  essentials,    p.  16. 

SHIPPING. 
Contributory   negligence — when   evidence    not   sufficient   to   show. 

p.  686. 
Federal  regulaHon—whSit  sufficient  compliance  with.     p.  586. 
Loss  of  personta  effects— when  recovery  allowed  for.    pp.  686,  588. 

SIGNATURE. 
GiMiftifity— when  guarantor's  signature  sufficient     p.  596. 

STARE  DECISIS. 
Decisions  in  other  actions — when  followed,    p.  583. 

STATUTE  OF  FRAUDS. 
See  Fbauds,  Statute  or. 

STATUTES. 
Federal  acts — ^when  state  courts  not  bound  to  enforce,    p.  277. 
Validity— when  surety  on  stay  bond  cannot  attack,    p.  555. 

STIPULATIONa 
Admission  as  to  indebtedness — ^what  is  effect  of.    p.  45. 
Pleadina—^when  may  be  considered  ab  evidenca    p.  98. 

STREET  RAILROADS. 
Argument  of  counsel— when  prejudicial,    p.  199. 
Collision— when  instruction  improperly  refused,    p.  199. 

when  negligence  and  contributory  negligence  for  jury.    p.  180 

Contributory  negligence — when  shown,    p.  474. 

Fall  from  oar— when  evidence  irrelevant    p.  364. 

GfoiH^f— when  evidence  insufficient  to  show  failure  to  ring.    p.  474 
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InatruaO&n—vrhea  improperly  refused,    p.  199. 

l^effliQenoe— when  queBtion  for  Jury.    p.  180. 

Speed — ^when  evidence  Insufficient  to  show  ezcessiye.    p.  474. 

TAXATION. 
Oovemuit  far  poymefU  by  tenant — when  not  broken,    p.  664. 

THE3ATERS. 
Contract  to  fumiah  Beating — when  may  state  approximation,    p.  543. 
Purehate  of  Beating — what  is  measure  of  damage  for  breach  of 
contract    p.  548. 

TIMB. 
•  Fraction  of  day— when  to  be  considered,    p.  140. 

TMAU 

Argument  of  counsel — when  cause  may  be  submitted  without    p.  172. 

- —  when  comments  on  matters  not  In  evidence  improper,    p.  514. 

when  not  objectionable,    p.  84. 

when  prejudicial,    p.  199. 

when  proper,    p.  84. 

Directed  verdict — when  error  in  action  on  policy,     p.  592. 

•  when  failure  to  aver  due  care  not  ground  for.     p.  194. 

' when  Improper  for  insufficiency  of  pleadings,     p.  194. 

when  refusal  proper,    p.  634. 

Exclusion  of  witnesses — when  refusal  to  permit  testimony  after 
violation  of  rule,  harmless  error,    p.  63. 

Expression  of  opinion— when  erroneous,    p.  614. 

Failure  to  produce  witness — when  argument  of  counsel  not  prej- 
udicial   p.  199. 

Issue— when  cause  treated  as  at     p.  560. 

Limitation  on  number  of  witnesses — when  not  preserved  for  re- 
view,   p.  189. 

Misconduct  of  counsel — ^when  not  considered,     p.  84. 

Rem/irhs  of  covrt— when  improper  as  tending  to  influence  verdict 
p.   514. 

when  prejudicial,     p.  612. 

Reopening  case — when  not  abuse  of  discretion,    p.  140. 

Special  interrogatories — when  refusal  to  submit  not  Improper,    p.  S8. 

Statement  of  cowrt-rwhen  not  ground  for  reversal    p.  124. 

Verdict  for  co-defendant — when  not  inconsistent     p.  457. 

Witnesses — ^when  court  cannot  direct  to  leave  stand,    p.  612. 

TROVER  AND  CONVERSION. 
Joinder  of  trover  and  case — when  permissible,     p.  377. 
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UNITED  STATES. 
FeOerai  act*— wlien  state  courts  not  bound  to  enforce,    ii.  277. 

USURY. 
B6vi«io— when  cannot  be  urged  on.    p.  L 

VENDORS  AND  VENDEES. 
Vontractr—mhea  nonenforceable  for  patent  ambiguity  as  to  price, 
p.  182. 

—  when  not  ambiguous,    p.  242. 

Delivery — ^when  delivery  to  vendor's  agent  not  delivery  to  pur- 
chaser,   p.  602. 

Judgment  againat — effect  where  property  sold  on  instalments,  p.  844. 

Judgment  against  vendor — when  lien  no  defense  to  action  for  pur- 
chase price,    p.  344. 

Option  contract — what  is.    p.  242. 

Title — when  vendor's  insufficient    p.  242. 

Title  guaranty  policy — when  vendee  entitled  to  recover  money 
paid  for.    p.  402. 

Warranty  deed — when  default  in  giving  abstract  of  title  not  cured 
by  tender  of  warranty  deed.    p.  602. 

VBRDICTa 
Oodefendant — ^when  not  inconsistent    p.  467. 
Excessive— 'When  $200  is.    p.  171. 
»—  when  $300  not    p.  647. 

when  $900  not    p.  180. 

»—  when  $1,000  not    p.  70. 
when  $1,625  not    p.  498. 

—  when  $2,750  not     p.  866. 

when  $6,000  not.  p.  84. 

Pleadings — ^when  aided  by.    p.  638. 

WAREHOUSEMEN. 
Action  for  initfft^-when  plainUfTs  right  to  sue  cannot  be  urged 

on  review,    p.  40. 
Damage  to  goods  stored — ^when  liable  for.    p.  40. 
IiiadiUty— limitation  of  in  warehouse  receipt  construed,     p.  40« 

—  right  to  limit  by  provision  in  warehouse  receipt    p.  40. 

WATER  OOliPANIBa 
Charges— how  may  collect    p.  269. 

Unreasonable  charges — when  consumer  may  enjoin,    p.  269. 
— ^  when  injunction  preventing  collection  of,  should  be  dissolved, 
p.  269. 
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WILLS. 
Content— what  is  effect  of  Interest  as  to  weight  of  evidyoe.    p.  4361. 
when  allowance  of  counsel  fees  properly  denied,    p.  126. 

—  when  burden  of  proof  on  contestant    p.  435. 

—  when  evidence  insufficient  to  overthrow  will  admitted  to  pro- 
bate,   p.  486. 

— *—  when  specific  objection  to  admission  of  transcript  of  evidence 
at  probate  necessary,    p.  435. 

Evidence  as  to  prohate — ^when  specific  objection  to  admission  of 
transcript  necessary,    p.  436. 

Execution — when  is  sufficient  compliance  with  statute,    p.  436. 

/fwtrttction«— when  properly  refused  as  inapplicable,    p.  485. 

Legacies — when  adeemed,    p.  126. 

^—  when  charged  on  specific  realty,    p.  163. 

when  demonstrative  or  specific*    p.  126. 

— -  when  intention  as  to  demonstrative  or  specific  character  con- 
trols,   p.  126. 

Transcript  of  attesting  vHtnesses — incompleteness  of  testimony  as 
affecting  admissibility  of.    p.  435. 

weight    p.  435. 

when  burden  on  contestants  to  overcome,    p.  435. 

—  when  instruction  correct    p.  435. 

Undue  influence — ^when  evidence  insufficient  to  show.    p.  435. 
Unsound  mitui— when  evidence  insufficient  to  show.    p.  435. 

WITNESSES. 
AdminMra^or— when  may  call  party  as  witness,    p.  457. 
Beneficiary  under  policy— ^hen  not  incompetent    p.  633. 
Oredihility — ^when   instructions  erroneous,     p.   372. 

when  modification  of  instructions  harmless  error,    p.  70. 

Cross-examination — what  proper  on.    p.  180. 

when  refusal  harmless  error,    p.  2. 

Deposition — ^when   documentary   evidence   admissible   to   impeach. 

p.  124. 
Exclusion-'^hea  refusal  to  permit  testimony  after  violation  of 

rule  is  harmless  error,    p.  63. 
Incompetency — what  constitutes  in  suit  on  replevin  bond.    p.  684. 
Incrimination— when  privilege  as  to  personal,    p.  381. 
Instructions— when  improper  to  call  particular  attention  ta    p.  872. 
Limitation  on  number— when  not  preserved  for  review,    p.  189. 
^um^er— when   does   not   determine   preponderance   of   evidence. 

p.  446. 
Ordering  from  stand— when  unauthorized,    p.  612. 
Party— when  incompetent  in  action  by  administrator,    p.  a75. 
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WORDS  AND  PHRASES. 
Or.  p.  619. 

ReHgnatian  of  offloe.    p.  511. 
Bettle,    p.  878. 

WORK  AND  LABOR. 
Evidence — ^when  evidence  sofflclent  to  aoBtaln.    pi.  409. 
ExUtence  of  family  rekUUm.   p.  828. 


